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23762 

♦  *  *  •  # 

ANSWER  AND  MOTION  TO  DISMISS  OF  WILLIS 
AIR  SERVICE,  INC.  TO  MOTION  OF 
UNITED  AIR  LINES,  INC. 

Comes  now  Willis  Air  Service,  Inc.  (herein  called  “Wil¬ 
lis”)  one  of  the  applicants  in  the  above  entitled  proceeding, 
and  for  answer  to  the  motion  herein  of  United  Air  Lines, 
Inc.  dated  April  22,  1948,  says: 

1.  That  its  original  application  for  certification  as  a  com¬ 
mon  carrier  of  property  by  air  was  filed  June  28,  1946, 
amended  August  28,  1946. 

2.  That  hearings  in  this  proceeding  commenced  on  No¬ 
vember  18,  1946,  and  were  formally  concluded  on  January 
24,  1947. 

3.  That  the  report  of  the  Examiners  was  not  served  on 
the  parties  until  March  12,  1948,  fourteen  months  after  the 
close  of  the  hearing. 

4.  That  the  final  date  for  filing  exceptions  to  the  report 
of  the  Examiners  was  extended  to  April  6,  1948,  and  that 

briefs  in  support  of  such  exceptions  are  not  due 

23763  until  May  17, 1948. 

5.  That  no  date  has  been  set  for  oral  argument. 

6.  That,  on  information  and  belief,  the  earliest  date  upon 
which  decision  in  this  proceeding  can  now  be  expected  will 
be  approximately  two  years  after  the  opening  of  the  hear¬ 
ing  herein. 

7.  That  none  of  the  aforesaid  delay  has  been  in  any  way 
occasioned  by  Willis ;  that  on  the  contrary,  Willis  has  con¬ 
sistently  urged  decision  herein  on  the  earliest  possible  date 
and  has  done  everything  in  its  power  to  that  end. 

8.  That  the  record  in  this  proceeding  was  formally  left 
open  by  order  of  the  Examiners  to  permit  the  introduction 
of  financial  and  other  relevant  data  concerning  the  appli¬ 
cants,  so  that  the  record  could  be  kept  up  to  date  during  the 
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pendency  of  the  proceeding  and  that  Willis  has  regularly 
submitted  such  additional  evidence. 

9.  That  the  petition  of  United  Air  Lines,  Inc.  is  unsea¬ 
sonable,  has  been  filed  for  the  purpose  of  delaying  decision 
in  this  proceeding  and  is  obstructionist  in  character. 

10.  That  Willis  will  be  greatly  prejudiced  by  further  de¬ 
lays  and  by  the  additional  expense  connected  with  a  further 
hearing  in  this  proceeding;  that  to  date,  Willis  has  expend¬ 
ed  almost  $30,000  of  its  limited  funds  in  the  prosecution  of 
its  application  in  this  proceeding ;  furthermore,  that  prompt 
decision  in  this  proceeding  is  required  by  the  public  interest. 

11.  That  the  Civil  Aeronautics  Act  of  1938,  as  amended, 
provides,  in  Section  401(c)  that  the  Board  shall  dispose  of 
applications  for  certificates  of  public  convenience  and  neces¬ 
sity  “as  speedily  as  possible.” 

23764  Wherefore,  Willis  moves  that  the  petition  herein 
of  United  Air  Lines,  Inc.  dated  April  22,  1948  be 
denied  and  dismissed. 

Respectfully  submitted, 

Willis  Are  Service,  Inc. 

By  (Signed)  Charles  F.  Willis  Jr. 

Charles  F.  Willis,  Jr. 

President 

•  •  •  •  • 
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•  ••it 

MEMORANDUM  OF  WILLIS  AIR  SERVICE,  INC.  IN 
SUPPORT  OF  ITS  ANSWER  AND  MOTION  TO 
DISMISS  AND  IN  OPPOSITION  TO : 

The  Petitions  of  United  and  Eastern  to  the  Memoranda  of 
America,  C&S,  Northwest  et  al.  and  to  all  Other  Petitions 
Which  Seek  to  Further  Delay  Prompt  Decision  in  the 

AIR  FREIGHT  CASE. 
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23734 

•  #  *  •  • 

Point  One. 

There  is  no  statutory  power  in  the  Board  to  further  delay 

disposition  of  this  proceeding. 

The  application  of  Willis  Air  Service  here  under  con¬ 
sideration  was  filed,  as  has  been  pointed  out  above,  on  June 
28, 1946.  The  hearing  on  that  application  did  not  close  until 
January,  1947.  The  Examiners’  Report  was  not  submitted 
to  the  Board  and  served  on  the  parties  until  March, 

23735  1948 — fourteen  months  after  the  close  of  the  hear¬ 
ing.  Briefs  in  support  of  exceptions  to  that  Report 

are  not  due  until  May  17,  1948.  No  date  has  been  set  for 
oral  argument.  Thus,  at  best,  it  will  be  two  years,  at  least, 
from  the  time  the  Willis  application  was  filed,  and,  prob¬ 
ably  from  the  time  it  was  heard,  before  the  Board  disposes 
of  this  case. 

The  Act,  in  Section  401(c)  requires  that  the  Board  dis¬ 
pose  of  applications  “as  speedily  as  possible.” 

By  no  fair  test,  has  the  Board  demonstrated  any  “speed” 
in  this  proceeding  to  date.  Further  delays  in  the  disposi¬ 
tion  thereof  will  merely  aggravate  a  situation  that  already 
has  laid  the  Board  open  to  criticism.  The  Act,  itself,  re¬ 
quires  the  Board  to  deny  the  recent  Petitions  to  reopen  the 
record,  if  for  no  other  reason,  because  it  is  under  a  statu¬ 
tory  obligation  to  decide  the  case  promptly,  without  further 
delay. 

Point  Two. 

A  further  hearing  is  not  required  to  place  within  the  cog¬ 
nizance  of  the  Board  all  relevant  data  and  necessary 

information. 

The  Civil  Aeronautics  Board  is  not  a  common-law  court. 
It  does  not  operate  or  adjudicate  in  a  legal  vacuum  or  in 
an  artificial  world  of  “legal  fact.”  Common  law  rules  of 
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evidence  do  not  guide  its  examiners  and  the  widest  latitude 
properly  characterizes  its  proceedings.  The  Board  is  a 
special  agency  of  government  created  by  Congress  to  deal, 
through  the  supposedly  expeditious  procedures  of  the  ad¬ 
ministrative  process,  with  the  problems  of  the  air  trans¬ 
port  industry.  Congress,  sensing  even  in  1938,  the  dynamic 
character  of  that  industry,  present  and  potential,  granted 
to  the  Board  the  widest  discretion  in  establishing  procedures 
and  in  reaching  determinations. 

It  is  a  red-herring  operation  for  the  Intervenors  in  this 
case  to  suggest  that  the  record  be  “reopened”  and  that 
“further  proceedings  be  had”  in  order  to  place  before  the 
Board  information  concerning  which  the  Board  un- 
23736  doubtedly  has  a  greater  and  more  accurate  know¬ 
ledge  than  any  of  the  movants. 

Not  only  does  the  Board  have,  in  this  case,  one  of  the 
longest,  most  complete,  and  most  thoroughly  prepared  rec¬ 
ords  ever  made  in  any  CAB  proceeding,  but  it  has,  in  its 
possession  and  readily  available  to  it,  a  wealth  of  informa¬ 
tion  and  data  concerning  Air  Freight  that  is  complete  and 
up-to-date.  And  anything  it  does  not  havey  it  can  get  in 
many  ivays  that  are  less  time-consuming  and  less  costly 
than  a  reopened  hearing. 

The  record  in  the  Air  Freight  Case  was  no  more  than 
closed  when  the  Board  instituted  its  Investigation  to  de¬ 
termine  whether  what  has  become  Section  292.5  should  be 
promulgated.  At  that  time,  representatives  of  the  passen¬ 
ger  lines  participated,  as  did  advocates  of  the  air  freighter 
cause.  Subsequently,  when  Section  292.5  came  into  being, 
all  applicants  for  Letters  of  Registration  supplied  the 
Board  with  required  data  concerning  their  contract  and 
non-scheduled  common  carrier  operations.  Since  then,  most 
of  the  applicants  in  this  case — and  certainly  Willis — have 
reported  relevant  data  to  the  Board  from  month-to-month ; 
the  Operations  Division  has  had  in  constant  adjudication 
applications,  under  Section  292.5,  for  authority  to  serve 
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“adjacent  points”;  CAA  field  inspectors,  working  in  co¬ 
operation  with  the  Board,  have  reported  their  observations 
of  air  freighter  operations  to  the  Operations  Division  and 
to  the  Enforcement  attorneys;  evidence  submitted  on  air 
freight  before  the  President’s  Air  Policy  Commission  and 
the  Congressional  Aviation  Policy  Board  is  presumably 
available;  the  Board’s  Tariff  section  has  been  in  constant 
consultation  on  air  freighter  tariff  and  rate  problems;  the 
Air  Freight  Forwarder  Case  (in  which  many  facets  of  air 
freight  were  reexamined)  has  been  heard  and  an  Exam¬ 
iner’s  Report  submitted,  and  in  other  ways  the  Board  has 
undoubtedly  acquired  a  veritable  mass  of  information  con¬ 
cerning  the  development  of  air  freight. 

23737  Most  importantly,  however,  the  Board  has  just 
concluded  hearing  and  consideration  of  the  Air 
Freight  Rate  Investigation,  in  which  a  thorough  recanvass 
of  the  air  freight  question  was  permitted  by  the  Examiner. 
At  the  outset  of  the  hearing,  objection  was  raised  to  the 
introduction  of  evidence  touching  upon  questions  of  public 
convenience  and  necessity,  and,  at  the  insistence  of  counsel 
for  American  Airlines,  the  Examiner  ruled  that  such  evi¬ 
dence  might  be  received.  (See  Tr.  36,  Docket  1705  et  al.) 
Thus,  the  Intervenors,  all  of  whom  were  parties  to  that  pro¬ 
ceeding,  have  been  accorded  an  opportunity,  as  recently  as 
February  of  this  year,  to  add  to  their  version  of  the  air 
freight  story.  In  fact,  when  Mr.  Richard  Gilbert,  Director 
of  sales  of  Willis  Air  Service,  testified  in  the  Rate  Investi¬ 
gation,  he  was  subjected  to  a  searching  and  lengthy  cross- 
examination  by  counsel  for  Eastern  Air  Lines  which  touch¬ 
ed  on  every  phase  of  Willis’  current  operations.  (See  Tr. 
circa  2240  et  seq.) 

In  view  of  the  foregoing,  it  is  unsound  to  suggest  to  the 
Board  that  it  must  institute  a  further  formal  hearing  in 
order  to  learn  of  events  that  have  transpired  since  hearing 
herein  was  adjourned.  Even  if  the  information  properly 
within  the  Board’s  cognizance  and  judicial  notice  is  not 
sufficient  to  a  proper  determination  of  the  issues  here  pre- 
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sented,  a  quicker  and  less  expensive  means  to  acquire  that 
information  can  be  found.  To  say  otherwise  is  to  impugn 
the  administrative  capability  of  the  Board. 

Point  Three. 

Most  of  the  evidence  which  the  Petitioners  seek  to  add  to 
the  record  is  irrelevant  and  immaterial . 

The  Petitions  of  United  and  Eastern  and  the  supporting 
memoranda  lay  great  emphasis  on  the  operating  experience 
which  Willis  and  other  applicants  have  gained  through  their 
Section  292.5  operations,  and  they  say  that  such  informa¬ 
tion  is  not  available  to  the  Board.  In  so  far  as  the  question 
of  availability  is  concerned,  Willis  challenges  the 
23738  allegations  of  the  Intervenors.  It,  at  least,  has  regu¬ 
larly  filed  the  Form  41  reports  required  of  it,  and, 
in  every  other  particular,  has  responded,  as  completely  and 
as  accurately  as  it  was  able  to,  to  all  requests  of  the  Board 
or  its  staff  for  information  concerning  its  operations. 

But  if  it  be  assumed,  for  the  sake  of  argument,  that  the 
history  of  the  applicants’  Section  292.5  experiences  is  not 
thoroughly  complete,  Willis  nevertheless  suggests  that,  in 
the  legal  sense,  that  history  is  not  acceptable  as  evidence 
in  this  proceeding  because  it  is  irrelevant  and  immaterial. 
Willis  does  not  wish  to  be  understood  as  taking  a  technical, 
legalistic  position  for  the  mere  sake  of  doing  so.  It  raises 
the  point  primarily  to  “fight  fire  with  fire.”  If  the  Inter¬ 
venors  choose  to  suggest  that  a  formal  “re-opening”  of  the 
record,  and  formal  “proceedings  in  furtherance  thereof’ 
are  required,  then  Willis  is  willing  to  meet  them  on  their 
own  grounds,  and  on  their  own  terms  with  the  suggestion 
here  made. 

Actually,  Willis  is  perfectly  willing — in  fact,  anxious — 
to  have  the  Board  fully  consider  the  operations  it  has  con¬ 
ducted,  under  extremely  difficult  circumstances  and  with 
limited  means,  pursuant  to  its  Letter  of  Registration.  But 
if  it  becomes  necessary  to  place  the  story  of  those  opera¬ 
tions  before  the  Board  through  the  tedious  and  expensive 
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process  of  a  further  formal  hearing,  then,  perforce,  Willis 
must  object  to  the  competency  and  the  probative  value  of 
the  evidence  which  the  Intervenors  say  they  desire  to  sub¬ 
mit.  Willis’  position  in  this  connection,  rests  upon  the  fol¬ 
lowing  grounds : 

First,  the  Act  says  absolutely  nothing  about  incorporating 
into  certificate  proceedings  any  evidence  of  what  an  ap¬ 
plicant  may  be  doing  or  failing  to  do  during  the  pendency  of 
its  application  proceeding.  It  is  clear,  from  a  reading  of 
the  Act,  that  an  enterprise,  such  as  Willis,  which  desires  a 
certificate  of  public  convenience  and  necessity,  is  re- 
23739  quired  (a)  to  file  its  application  therefor,  and  (b) 
to  submit  proof  in  support  of  the  service  authori¬ 
zation  sought  and  of  its  fitness,  willingness  and  ability  to 
render  the  service,  if  authorized.  As  above  pointed  out,  the 
Board  is  thereupon  required  to  dispose  of  the  application 
“as  speedily  as  possible.”  Nothing  is  said  in  the  Act  or  in 
the  Kules  of  Practice  of  the  Board  about  submitting  further 
evidence,  after  the  close  of  the  hearing,  concerning  the  ap¬ 
plicant’s  activities.  Such  evidence  is  not  necessary  to  an 
adjudication  of  the  application,  and  the  administrative 
process,  which,  the  statute  says,  is  to  be  pursued  “as 
speedily  as  possible”  should  not  be  slowed  or  interrupted 
to  receive  it. 

Second,  what  an  air  freight  line,  living  on  a  day-to-day 
basis,  ungraced  with  enough  legal  stability  to  permit  even 
interim  financing,  harrassed  at  every  turn  by  intrenched 
competition  and  by  the  vagaries  of  bureaucracy,  may  do  or 
fail  to  do  pursuant  to  a  Section  292.5  exemption  has  no  pro¬ 
bative  value  in  relation  to  what  that  same  air  freight  line, 
duly  certificated  and  adequately  financed,  will  be  able  to  do 
in  the  future.  Willis  has  submitted  what  is,  in  its  opinion, 
adequate  and  believable  evidence,  through  authenticated 
exhibits  and  the  testimony  of  recognized  experts,  of  the 
need  for  the  service  which  is  proposes  and  of  its  fitness  and 
ability  to  provide  that  service.  It  has  made  its  case  for 
certification.  The  Intervenors  have  been  accorded  full  op- 
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portunity  to  attack  that  case  through  cross-examination  and 
argument  and  through  the  inroduction  of  counter-evidence. 
Thev  should  not  now  be  allowed  to  delav  the  determination 
of  whether  the  certificate  applied  for  should  be  granted 
by  the  introduction,  through  expensive  and  time-consuming 
methods,  of  further  evidence  which  has  little  relevancy  to 
the  issues  presented. 

Willis,  for  example,  as  been  unable  to  come  to  an  agree¬ 
ment  with  members  of  the  Board’s  staff,  despite  assiduous 
effort  on  its  part,  as  to  what  cities  it  is  entitled  to 
23740  serve  as  “adjacent  points”  under  its  Letter  of  Reg¬ 
istration.  There  is  even  now  pending  consideration 
its  latest  submission  in  this  connection,  and  it  daily  awaits 
clearance  to  serve  over  a  dozen  cities  in  the  Florida  pro¬ 
duce  area  which  are  vital  to  a  sound  and  economic  north- 
south  air  freight  run  along  the  Atlantic  seaboard.  Since  it 
does  not  know,  from  day  to  day,  where  its  air  line  goes  or 
what  points  it  may  lawfully  serve,  it  should  be  obvious  that 
evidence  of  operations  under  such  conditions  has  little  pro¬ 
bative  value  with  respect  to  a  certificated,  established,  un¬ 
changing  route  pattern.  In  fact,  it  is  the  position  of  Willis 
that  if  an  applicant  can  operate  under  such  vexatious  con¬ 
ditions  and  still  generate  substantial  amounts  of  air  freight, 
an  a  fortiori  case  for  its  certification  is  made.  But  Willis 
will  forego  the  demonstration  of  this  thesis  through  the 
costly  process  of  further  hearing.  The  most  profound  de¬ 
sire  of  Willis  is  to  stop  talking  about  air  freight  and  to  get 
on  with  the  business. 

The  Board  should  consider  one  further  matter  in  con¬ 
nection  with  its  disposition  of  the  Petitions  here  opposed, 
and  that  is  this: 

The  need  for  an  up-to-the-minute,  formal  record  in  this 
proceeding  is  a  recent  discovery,  now  urged  by  the  Inter- 
venors  at  the  eleventh  hour.  Wlien,  after  three  tries,  Ameri- 
finallv  achieved  certification  to  San  Francisco  in  1947,  it 
did  so  on  a  record  made  in  1944.  It  finally  secured  a  Cleve- 
land-St.  Louis  run  in  the  same  year  and  under  remarkable 
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circumstances,  on  a  record  even  older.  United  and  TWA 
entered  the  “back-door”  of  Boston,  in  1945,  after  World 
War  II  was  over,  on  a  record  made  before  Pearl  Harbor. 
There  is  scarcely  a  record  in  a  major  Board  proceeding  that 
is  not  at  least  as  “old”  and  as  “stale”  as  the  record  is  said, 
by  the  Intervenors,  to  be  in  this  case.  Airline  executives 
have  left  for  military’  service,  have  returned  and  have  been 
replaced ;  the  profits  of  one  year  have  turned  into  the  losses 
of  the  next ;  fleets  have  changed  in  character ;  costs 
237 41  have  risen ;  mail  rate  petitions  have  been  filed  and 
adjudicated ;  changes  in  control  and  ownership  have 
taken  place;  mergers  have  been  negotiated  and  submitted 
for  approval;  good  safety  records  have  become  bad  and 
vice  versa;  load  factors  have  gone  up  and  down,  and, 
through  it  all,  the  Board  has  seldom,  if  ever,  been  asked  to 
further  slow  the  tedious  and  time-consuming  administrative 
process  by  reassigning  for  formal  hearing  route  applica¬ 
tion  proceedings  in  which  the  records  eventually  come  to 
reflect  situations  that  do  not  exactly  gee  with  subsequent 
developments. 

The  emphasis  with  which  the  Intervenors  talk  of  “new 
evidence”  should  not  obscure  from  the  Board  their  true 
purpose,  which  is  delay,  delay  and  more  delay!  In  a  related 
proceeding  (Docket  1705  et  al.)  United  actually  complains 
because  the  Board  has  promptly  issued  its  tentative  deci¬ 
sion,  arguing  that  there  was  no  need  for  hurry — that  July 
1st  would  have  been  soon  enough !  By  the  rate  war  which 
the  Board  has  found  to  exist,  and  by  delaying,  as  long  as 
possible,  the  day  when,  as  certificated  carriers,  the  air 
freighters  can  take  their  place  as  a  duly  recognized  part  of 
the  air  transport  industry  and  secure  for  themselves  the 
financial  backing  which  has  been  understandably  withheld 
while  their  legal  future  is  in  doubt,  the  Intervenors  hope 
to  see  the  issues  here  involved  decided  in  the  bankruptcy 
courts.  The  Board  must  not  allow  them  to  use  the  weapon 
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of  delay,  no  matter  how  thoroughly  disguised  in  legal  trap¬ 
pings,  to  deprive  it  of  its  rightful  function. 

Not  merely  the  air  freighters  and  their  future  is  here 
involved.  In  this  case,  the  Board  has  an  outstanding  op¬ 
portunity  to  assert  its  jurisdiction  in  the  field  of  civil  avia¬ 
tion  and  to  announce,  in  no  uncertain  terms,  that  when  the 
Act  speaks  of  “fostering  and  developing  civil  aviation”  it 
does  not  mean  solely  the  fostering  and  development  of  the 
grandfather,  passenger  lines. 
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23814  .  .  •  •  * 

REPLY  OF  U.  S.  AIRLINES,  INC.,  TO  PETITIONS 
OF  UNITED  AND  EASTERN  TO  REOPEN 

THE  RECORD 

• 

U.  S.  Airlines,  Inc.,1  hereby  replies  to  the  Petition  of 
United  Lines  (United)  filed  on  April  22,  1948,  and  to  the 
Petition  of  Eastern  Air  Lines  (Eastern)  filed  on  May  1, 
1948.  These  Petitions  question  the  status  of  U.  S.  Air¬ 
lines2.  In  reply  thereto,  we  respectfully  show  to  the  Board : 

Status  of  U.  S.  Airlines 

History  U.  S.  Airlines  commenced  contract  and  non- 
scheduled  airfreight  operations  in  December, 
1945.  The  company  continued  these  operations  with  a 
fleet  of  twelve  C-47  aircraft  purchased  from  war 

23815  surplus  stock  and  modified  in  its  own  shops.  In  the 
course  of  almost  tvro  years  of  operations,  the  Com¬ 
pany  has  provided  a  contract  air  service  to  forty  cities  lying 
in  six  airfreight  areas. 

The  Company  has  so  conducted  its  operations  that  it 
received  the  first  non-scheduled  air  carrier  operating  cer- 

1  Sometimes  called  U.  S.  or  the  Company. 

2  In  Docket  No.  1705,  Delta  Air  Lines  has  similarly  questioned  the 
status  of  U.  S.  Airlines. 
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tificate  (safety)  ever  issued  by  the  Civil  Aeronautics  Ad¬ 
ministration. 

U.  S.  holds  Letter  of  Registration  No.  C-l  (Economic), 
which  names  more  established  points  than  any  other  cargo 
letter  issued  by  the  Board. 

The  extent  of  the  airfreight  service  operated  by  XJ.  S. 
Airlines  can  best  be  shown  by  the  following  table  which 
summarizes  the  operating  statistics  by  months : 

Revenue  Ton- 


Month  Miles  Flown 

December,  1945  .  54,212 

January,  1946  .  39,332 

February .  84,471 

March .  96,891 

April .  142,022 

May .  200,561 

June  .  156,085 

July  .  149,375 

August .  185,300 

September .  192,060 

October  .  336,385 

November  .  350,877 

December  .  591,121 

January,  1947  .  149,740 

February  .  95,627 

March  .  126,152 

April .  175,424 

May  .  193,132 

June .  181,220 

July  .  157,623 

August  .  136,784 

September  .  92,274 

October  .  24,260 


Total .  3,910,928 
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23516  Management  U.  S.  Airlines  has  always  been 

directly  gnided  by  its  active  Presi¬ 
dent,  Mr.  Harry  R.  Playford.  From  the  beginning  of 
operations,  Mr.  Playford  has  served  and  still  serves  the 
Company  as  President.  He  has  always  been,  and  is  now, 
the  largest  single  stockholder  in  the  Company. 

At  the  outset,  most  of  the  officers  of  the  Company  served 
as  directors.  One  of  them  Mr.  T.  N.  Law,  was  a  principal 
stockholder  of  Alaska  Airlines.  The  Board  is  familiar  with 
the  interlocking  relationship  thereby  created,  and  equally 
familiar  with  the  fact  that  Mr.  Law  resigned  his  post  with 
U.  S.  Airlines  in  order  to  devote  more  attention  to  his  other 
airline  interests,  just  as  Mr.  Playford  withdrew  from 
Alaska  Airlines  in  order  to  concentrate  on  U.  S.  Airlines’ 
business.1 

From  time  to  time,  changes  in  the  other  officers  of  U.  S. 
Airlines  have  been  made.  Some  were  promoted  and  some 
resigned  for  various  reasons.  This  is  not  an  unusual 
situation  in  any  airline.  Each  issue  of  American  Aviation 
contains  a  captioned  department  devoted  to  announcements 
by  airlines  (including  United  and  Eastern)  that 

23517  changes  in  personnel  have  occurred.  Throughout 
the  entire  history  of  U.  S.  Airlines,  Mr.  Playford 

has  remained  at  the  head  of  the  Company  as  the  active 
President. 

Curtailment  of  Service  By  October,  1947,  two  things  be¬ 
came  apparent: 

(1)  C-47  aircraft  were  not  the  best  type  for  airfreight 
service  (although  they  were  the  only  type  available  when 
the  Company  commenced  operations). 

(2)  A  full  fledged,  brass-knuckles  rate  war  was  being 
waged  by  the  certificated  carriers.  (These  carriers  had  air 
mail  subsidy  resources  not  available  to  U.  S.  Airlines.) 

1  See  dockets  Nos.  1742  and  2015,  being  the  applications  for  approval 
of  the  interlocking  relationships. 
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It  therefore  became  necessary  for  the  Company  to  decide 
whether  it  would  engage  in  the  unfair  and  destructive  rate 
war,  or  whether  it  should  conserve  its  working  capital  and 
make  plans  for  operating  wuth  improved  equipment  when 
the  Board  put  a  stop  to  the  uneconomic  practices  rampant 
in  the  airfreight  field. 

The  Company  refused  to  become  a  party  to  the  rate  war 
and  filed  a  tariff  which  averaged  20 f  per  ton-mile  (the 
estimated  minimum  for  profitable  operations  with  C-47 
aircraft). 

23818  Accordingly,  U.  S.  Airlines  has  operated  from 
October,  1947,  until  the  present  time  on  the  basis  of 

carrying  such  freight  as  it  could  obtain  at  its  tariff  rates, 
which  was  precious  little.  At  the  same  time  the  Company 
has  preserved  its  working  capital  intact,  and  has  completed 
its  plans  for  operations  at  reasonably  remunerative  rates. 

Resumption  of  Service  The  two  things  which  caused  a 

curtailment  of  service  have  now 
been  removed.  U.  S.  Airlines  is  acquiring  C-46  aircraft  on 
a  lease  basis  from  the  United  States  Air  Force,  and  the 
Board,  in  Docket  No.1705,  has  stopped  some  of  the  uneco¬ 
nomic  practices  which  forced  a  curtailment  of  service.  Ac¬ 
cordingly,  U.  S.  Airlines  in  resuming  the  operation  of  its 
service  between  the  Northeast  (New  York)  area  on  the  one 
hand  and  the  Louisiana  and  the  Florida  areas  on  the  other 
hand,  with  daily  trips  over  these  routes. 

Financial  Condition  U.  S.  Airlines  is  in  a  good  position  to 

maintain  and  devolp  its  service.  The 
following  summary  shows  the  current  assets  of  the  Com¬ 
pany,  as  of  April  1,  1948,  and  compares  them  with  the 
assets  which  might  have  been  left,  if  the  Company 

23819  had  engaged  in  the  rate  war: 
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Title  of  Account 

Balance  as  of 
April  1, 194S 

Estimated  Balance 
If  Operations  Had 
Not  Been  Curtailed 

Cash . 

..  $480,311.35 

$180,000.00 

Working  Funds . 

4,369.06 

6,000.00 

Note  Receivable . 

30,000.00 

30,000.00 

Accts.  Receivable  . 

„  124,774.91 

200,000.00 

Materials  &  Supplies . 

„  204,729.48 

175,000.00 

$844,184.80 

$591,000.00 

The  petitions  of  United  and  Eastern  do  not  correctly  set 
forth  the  status  of  the  Board’s  records. 

In  the  first  place,  no  form  of  report  has  ever  been  re¬ 
quired  by  the  Board.  In  the  explanatory  statement  to  eco¬ 
nomic  regulation  292.5,  adopted  in  May,  1947,  the  Board 
stated  “It  is  contemplated  that  regulations  requiring  vari¬ 
ous  periodical  reports  from  Non-Certificated  Cargo  Car¬ 
riers  and  prescribing,  to  some  extent,  the  form  of  their  ac¬ 
counts  uHl  be  promulgated  in  the  near  future.” 

Certainly  the  cargo  carriers  are  entitled  to  rely  upon  this 
official  statement  instead  of  attempting  to  apply  the  pon¬ 
derous  passenger  form  41  reports  to  their  record  systems. 

Secondly,  the  only  result  of  reopening  the  record  would 
be  to  supply  to  the  Board  the  information  which  it  already 
has. 

In  the  Air  Freight  Rate  Case ,  Docket  No.  1705,  the  non- 
certificated  carriers  affected,  including  U.  S.  Air- 
23820  lines,  did  supply  all  of  the  data  normally  found  in 
form  41  reports. 

These  data  are  summarized  in  the  exhibits  submitted  by 
Public  Counsel,  the  Board’s  representative  at  the  hearing. 

These  data  are  stipulated  in  the  record  of  this  instant 
Air  Freight  Case,  Docket  No.  810,  et  al.  The  fact  that,  for 
the  Board’s  convenience,  the  reported  data  are  kept  to¬ 
gether  in  the  file  in  Docket  No.  1705,  does  not  change  the 
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fact  that  the  Board  now  has  the  data  which  United  and 
Eastern  say  should  be  before  it. 

This  situation  is  not  unusual.  The  form  2780  and  form 
41  reports  stipulated  in  other  cases  are  kept  in  a  separate 
file — not  in  the  case  in  which  they  are  stipulated.  The  same 
situation  prevails  here.  It  is  customary  in  all  proceedings. 

A  complete  reply  to  the  petitions  to  reopen  this  case  was 
made  by  United  Air  Lines  in  Docket  No.  433,  w^hen  it  suc¬ 
cessfully  resisted  an  attempt  to  reopen  a  record  with  the 
following  argument:1 

“In  every  contested  certificate  case  the  record  is  old 
by  the  time  the  Board  renders  a  decision.  That  is  not 
the  fault  of  the  Board,  but  that  is  due  to  procedure  that 
has  been  set  up  for  the  benefit  of  carriers  and  other  ap¬ 
plicants.  When  an  Examiner  gets  through  with  a  hear¬ 
ing,  the  lawyers  have  to  have  time  to  prepare  briefs. 
They  have  been  known  to  get  extensions.  The  Examiner 
has  to  read  the  briefs  and  the  records  and  prepare  a 
report.  Then  the  lawyers  who  lose  have  to  have  more 
time  to  file  exceptions,  and  to  file  another  brief  "with 
the  Board. 

23821  “Then  we  come  down  to  argue  the  case  orally, 

and  you,  a  Board  of  five,  sometimes  your  opin¬ 
ions  differ,  and  you  have  to  have  time  to  reach  a  de¬ 
cision  and  to  write  an  opinion  and  prepare  an  order. 

“So  it  is  not  unusual  to  have  a  year  go  by.  But  those 
steps  are  set  up  for  our  benefit,  I  would  hate  to  see  any 
of  them  eliminated.  But  we  have  devised  a  method,  or 
the  Board  has,  of  keeping  records  up  to  date  on  the 
more  important  matters.  In  every  case,  and  in  this 
case,  the  parties  sign  a  stipulation,  providing  that  cer¬ 
tain  statistical  information  up  to  the  time  of  the 
Board’s  decision  shall  be  considered  a  part  of  the 
record. 


1  Transcript  of  oral  argument,  Volume  I,  pp.  66  et  seq. 
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‘‘In  this  case  all  of  the  27S0  reports  of  all  of  the  car¬ 
riers  from  the  time  the  hearing  closed  up  to  the  time 
of  the  Board's  decision  constitute  a  part  of  the  record. 

•  •  •  •  • 


“The  Court  of  Appeals  said  in  its  opinion  [121  F. 
(2d)  817] :  ‘We  think  that  there  was  no  indication  of  a 
reasonable  prospect  of  less  air  traffic,  but  that  the  in¬ 
ference  is  quite  the  contrary.  Unless  we  are  to  assume 
that  air  carriage,  which  has  in  general  been  growing 
vastly,  is  to  stagnate  in  the  future,  and  unless  the  na¬ 
tion  is  to  be  given  no  chance  to  avail  itself  of  the  stimu¬ 
lus  of  competition  between  air  carriers  engaged  in  for¬ 
eign  service,  there  is  nothing  since  the  close  of  the 
hearings  on  January  10,  1940,  which  affords  a  reason 
for  a  change  in  the  decision  of  the  Board.’  ” 

The  other  points  raised  in  the  petitions  of  United  and 
Eastern  do  not  merit  detailed  answer.  Having  lost  their 
battle  to  force  the  specialized  freight  carrier  out  of  business 
by  uneconomic  and  destructive  competition,  United  and 
Eastern  now  seek  to  accomplish  this  purpose  by 
23S22  delay. 

U.  S.  Airlines  prays  the  Board  to  deny  the  Peti¬ 
tions  filed  by  Eastern  and  United  and  to  proceed  with  dis¬ 
patch  to  decide  this  case. 

Respectfully  submitted, 

Morris,  KixMeller  &  Baar 

(Signed)  Albert  F.  Beitel 

By  /s/  Albert  F.  Beitel 

Counsel  for  U.  S.  Airlines,  Inc. 
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ANSWER  OF  CALIFORNIA  EASTERN  AIRWAYS, 
INC.  TO  MOTION  OF  UNITED  AIR  LINES,  INC. 

OF  APRIL  22,  1948 

Comes  now,  California  Eastern  Airways,  Inc.,  one  of 
the  applicants  in  the  above  entitled  proceeding,  and  for 
answer  to  the  motion  herein  of  United  Air  Lines,  Inc., 
dated  April  22,  1948,  says: 

The  administration  of  the  Act  has  been  long  delayed 
and  the  Board  is  now  asked  by  United  to  further  delay 
it.  The  certificated  passenger  carriers  thus  seek  the  de¬ 
struction  of  air  cargo  competition  by  the  simple,  and 
thus  far  effective,  measure  of  starving  out  the  cargo  car¬ 
riers  by  delaying  their  certification.  They  would 

23832  use  the  strength  they  have  gained  through  sub¬ 
sidization  to  destroy  unsubsidized  competitors  who 

seek  to  serve  a  freight  traffic  they  have  never  troubled 
to  develop. 

It  is  difficult  to  see  how  the  Board  can  support  a  meas¬ 
ure  intended  to  produce  further  delay,  especially  in  the 
face  of  an  Examiners’  Report  in  the  Air  Freight  Case 
which  points  to  the  imperative  need  of  the  service,  its 
economic  soundness,  and  the  inadequacy  of  the  passenger 
lines’  present  service,  and  in  the  face  of  advice  that  the 
cargo  operation  is  needed  for  military  reasons  from  such 
a  responsible  military  officer  as  the  Assistant  Secretary 
of  the  Air  Force. 

The  certificated  passenger  carriers  participated  in  a 
hearing  in  the  Air  Freight  Case  which  lasted  many  weeks 
and  developed  a  record  of  5780  pages.  They  now  want  to 
continue  the  hearing  in  face  of  an  Examiners’  Report 
which  is  squarely  against  them,  the  supplementation  of 
the  record  by  subsequent  reports,  and  elaborate  records 
in  two  related  proceedings — the  Freight  Forwarder  Case 
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and  the  Air  Freight  Rate  Case.  The  customary  means  of 
bringing  the  record  to  date  has  been  stipulated  and  is 
adequate.  If  the  required  reports  have  not  been  made,  the 
Board  can  order  them.  There  is  no  reason  for 
23S33  further  hearings  and  it  would  be  unprecedented. 

The  record  and  the  Examiners’  Report  in  this 
case  show  that  California  Eastern  is  a  thoroughly  com¬ 
petent  operator,  manned  by  men  long  experienced  in  the 
flying  field,  and  performing  a  service  wdiich  United,  its 
chief  rival,  has  been  unable  fully  to  perform.  These  facts 
are  true  today.  The  Company’s  invested  capital,  assem¬ 
bled  on  the  assumption  of  a  more  prompt  administration 
of  the  Act,  is  now  largely  dissipated.  But  protected  by 
the  Board's  action  in  the  Rate  Case  and  supported  by  a 
prompt  certification,  California  Eastern  can  readily  raise 
capital  and  will  go  forward  in  the  full  performance  of 
its  common  carrier  duties,  in  the  service  of  a  traffic  which 
the  Examiners  say  demands  service.  The  Board  should 
hesitate,  by  delaying  action,  to  enable  subsidized  monop¬ 
olists  to  defeat  competition  recommended  by  its  Exam¬ 
iners  and  by  the  military  authorities. 

Respectfully  submitted, 

California  Eastern  Airways,  Inc. 

(Signed)  Andre  de  Saint-Phalle 
By  /s/  Andre  de  Saint-Phalle 
Andre  de  Saint-Phalle, 

President. 
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•  #  #  *  # 

ANSWER  OF  THE  FLYING  TIGER  LINE  INC. 

TO  PETITION  OF  UNITED  AIR  LINES,  INC. 

TO  REOPEN  RECORD  AND  FOR 
FURTHER  HEARING 

j 

Now  comes  The  Flying  Tiger  Line  Inc.,  one  of  the  ap¬ 
plicants  in  the  above-entitled  proceeding,  in  answer  to 
the  cascade  of  petitions  let  loose  by  the  many  members 
of  the  Air  Transport  Association  led  by  United  Airlines 
and  the  ever-present  American  Airlines.  The  Flying  Ti¬ 
ger  Line  Inc.  has  been  reluctant  to  add  to  the  burdens 
of  the  CAB  by  repetitive  pleadings  but  in  view  of  the 
rising  hysterical  torrent  of  words  of  the  passenger  car¬ 
riers,  it  files  this  answer  in  concurrence  with  and  in  sup¬ 
port  of  the  filings  already  made  herein  by  Slick  Air  Ways 
and  Willis  Air  Service,  Inc.,  likewise  applicants  in  this 
proceeding.  The  Flying  Tiger  Line  strenuously  opposes 
the  motions  made  by  the  passenger  carriers  to  delay  still 
further  decision  in  the  Airfreight  Case. 

The  arguments  poured  forth  by  the  panicky  passenger 
lines  for  the  most  part  are  fatuous,  irrelevant,  inaccurate 
as  to  fact  and  in  disregard  of  the  basic  provisions  of  the 
Civil  Aeronautics  Act.  The  motive  is  clear:  delay, 
23S47  delay  and  still  more  delay — and  destruction  of 
unsubsidized  competition  by  attrition. 

I 

The  Flying  Tiger  Line  Inc.  filed  its  original  applica¬ 
tion  for  certification  as  a  common  carrier  of  property  by 
air  in  full  compliance  with  the  provisions  of  the  CAA 
and  the  rules  and  regulations  of  the  CAB.  Its  applica¬ 
tion  was  consolidated  with  those  of  other  property-only 
carriers  in  this  Docket  No.  810.  Prolonged  hearings  ran 
from  November  18,  1946,  through  January  24,  1947,  dur- 
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ing  which  time  the  passenger  lines,  as  intervenors,  were 
given  full  and  complete  opportunity  to  cross-examine 
applicants  and  to  put  in  their  opposing  case.  The  exten¬ 
sive  record  was  given  careful  review  and  prolonged  study 
by  the  Examiners  who  issued  their  Report  on  March  12, 
194$.  Exceptions  have  been  dutifully  filed  by  interested 
parties,  and  the  case  should  proceed  promptly  to  brief, 
argument  and  decision. 

But  the  passenger  carriers  prate  against  “precipitate 
action”  and  a  “stampede  for  decision,”  and  call  for  re- 
hearings  and  still  more  hearings — delay  and  still  more 
delay.  Having  lost  on  the  merits  in  every  attack  thus  far 
on  the  non-certificated  cargo  carriers,  the  passenger  car¬ 
riers  would  delay  the  decision  they  anticipate,  a  decision 
which  would  permit  non-certificated  cargo  carriers  to 
establish  a  stable  operation  and  fulfill  their  promise  of 
a  low-cost,  large  volume,  non-subsidized  airfreight  in¬ 
dustry,  serving  the  public  interest  in  time  of  peace  and 
providing  a  mighty  arm  for  war.  Only  delay  in  building 
their  business  will  exterminate  the  unsubsidized  compet¬ 
itors.  The  passenger  carriers  are  determined  that  the 
public  in  this  country  shall  get  no  more  air  service  than 
they  themselves  see  fit  to  offer — echoing  the  words  from 
another  mode  of  transportation:  The  Public  Be 
23848  Damned! 

H 

In  view  of  the  studied  disinterest  of  the  passenger 
carriers  in  the  requirements  of  the  Civil  Aeronautics  Act, 
it  may  not  be  amiss  to  point  out  that  that  Act  requires 
(49  U.  S.  C.  481(c))  in  regard  to  an  application  for  a 
certificate  authorizing  an  air  carrier  to  engage  in  com¬ 
mon  carriage  that 

“Such  application  shall  be  set  for  public  hearing, 
and  the  Board  shall  dispose  of  such  application  as 
speedily  as  possible 
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And  the  Act  prescribes  that  (49  U-  S.  C.  481  (d)  (1)  ) : 

“The  Board  shall  issue  a  certificate  authorizing  the 
whole  or  any  part  of  the  transportation  covered  by 
the  application,  if  it  finds  that  the  applicant  is  fit , 
willing,  and  able  to  perform  such  transportation 
properly,  and  to  conform  to  the  provisions  of  this 
chapter  and  the  rules,  regulations,  and  requirements 
of  the  Board  hereunder,  and  that  such  transportation 
is  required  by  the  public  convenience  and  necessity ; 
otherwise  such  application  shall  be  denied.” 

The  Record  in  this  case  amply  supports  the  proposed 
findings  of  the  Examiners: 

1)  The  Examiners  find  that  there  is  a  vast,  virtually 
untapped  potential  of  airfreight  which  can  presently  be 
developed.  However  may  be  disputed  the  ultimate  volume 
of  such  airfreight,  there  is  far  more  to  be  carried  than 
present  carriers  can  now  carry. 

2)  The  Examiners  find  that  the  proposals  of  the 
all-cargo  carriers  provide  a  sound  and  economic  plan  to 
develop  such  new  business  on  a  non-subsidized  basis. 

3)  The  Examiners  find  that  it  is  in  the  public  interest 
to  permit  the  development  of  the  new  industry  on  a 
non-subsidized,  self-supporting  basis  in  fair  competition 

with  the  passenger  lines  which  are  not  precluded 
23849  from  likewise  carrying  airfreight  as  a  new  side¬ 
line — if  they  can  meet  the  competition. 

4)  The  Examiners  find  The  Flying  Tiger  Line  Inc., 
along  with  select  others,  as  fit,  willing  and  able  to  perform. 

The  Record  provides  voluminous  data  on  the  airfreight 
potential.  The  amount  of  actual  tonnage  carried  in  the 
few  months  since  the  close  of  the  record  by  carriers 
circumscribed  in  their  operations  has  but  little  bearing  on 
the  potential.  The  Examiners’  findings  as  to  the  feasibil- 
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ity  of  the  common  carriage  plan  of  the  all-cargo  carrier 
would  not  be  negated  by  its  experience  for  the  past  few 
months  as  a  non-certificated  cargo  carrier,  operating  un¬ 
der  strict  and  temporary  limitations.  Parenthetically,  and 
if  it  were  pertinent,  the  operating  experience  of  The 
Flying  Tiger  Line  in  the  past  few  months  but  adds  sup¬ 
port  to  the  findings  of  the  Examiners. 

The  Examiners’  findings  as  to  fitness,  willingness  and 
ability  are  fully  set  forth  in  their  Report.  Any  pertinent 
changes  in  the  applicants  in  the  past  few  months  which 
pertain  to  their  qualifications  are  adequately  noted  in 
formal  filings  with  the  Board  and  have  been  fully  inves¬ 
tigated  in  other  recent  closely  allied  air  freight  cases 
before  the  Board.  The  Board  can  certainly  take  notice  of 
its  own  actions  even  without  incorporating  the  record  of 
other  cases  formally  in  this  docket’s  record. 

It  should  be  apparent,  even  to  the  passenger  carriers, 
that  the  applicants  have  fulfilled  the  obligations  of  the 
statutory  requirements.  All  that  remains  is  for  the  Board 
to  “dispose  of  such  applications  as  speedily  as 
23S50  possible.” 

This  is  a  dynamic  industry  developing  at  air 
speed.  The  administrative  process  must  be  geared  ac¬ 
cordingly.  If  the  delaying  tactics  of  the  passenger  carriers 
were  to  be  adopted,  decision  would  never  be  possible.  No 
sooner  would  due  process  bring  forth  proposed  findings 
than  the  Record  would  have  to  be  reopened  to  consider 
the  new  developments  of  this  constantly  changing  indus¬ 
try.  The  Civil  Aeronautics  Act  imposes  no  such  prepos¬ 
terous  burden  upon  either  the  Board  or  upon  an  applicant 
who  has  the  temerity  to  attempt  to  enter  the  allegedly 
private  preserves  of  the  inner  circle  of  the  Air  Transport 
Association. 
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1)  The  passenger  carriers  complain  because  the  Rec¬ 
ord  reflects  conditions  as  they  existed  at  the  time  of 
hearing.  They  would  lead  one  to  believe  that  the  hearings 
took  place  in  the  dim  Middle  Ages  and  that  a  cataclysmic 
revolution  has  taken  place  in  the  air  since  that  fateful 
time.  But  the  pattern  of  the  past  few  months  is  but  a 
continuation  of  that  running  back  into  the  “dim”  days 
of  the  Record. 

The  passenger  carriers  carried  a  gradually  increasing 
amount  of  airfreight  in  the  “Middle  Ages”  of  the  Rec¬ 
ord.  The  airfreight  carried  by  the  passenger  carriers  in 
this,  the  New  Day,  continues  that  gradual  growth.  Air¬ 
freight  revenues  in  the  Record  Age  were  a  small  fraction 
of  total  passenger  carrier  revenues.  They  remain  a  small 
fraction.  The  passenger  carriers  lost  money  then,  they 
are  losing  money  now.  They  whistled  bravely  in  the  Rec¬ 
ord  of  great  new  plans  for  the  New  Day;  they  mutter 
piously  now  of  undivulged  “present  and  extensive  plans 
of  those  carriers  (i.e.,  passenger)  for  the  handling  and 
future  promotion  of  air  freight.” 

23851  2)  The  passenger  carriers  are  most  vociferous 

in  demanding  an  examination  into  the  experience 
of  the  applicants  as  “292.5  carriers.”  What  mystic  reve¬ 
lation  for  the  New  Day  they  hope  to  uncork,  is  difficult 
to  understand.  It  is  apparent,  however,  from  the  mis¬ 
understanding  of  elemental  facts,  how  little  they  know 
of  what  they  speak. 


Under  Section  292.5  each  non-certificated  cargo  car¬ 
rier  is  authorized  to  engage  in  common  carriage  between 
a  few  designated  points  only.  This  regulation  has  per¬ 
mitted  the  cargo  carriers  to  maintain  some  degree  of 
economic  stability  until  this  Airfreight  Case  is  decided. 
This  statesmanlike  action  by  the  Civil  Aeronautics  Board 


768 


Flying  Tiger  Answer 

has  proved  a  successful  interim  measure.  Under  it  the 
cargo  carriers  have  demonstrated  that  they  are  fit,  will¬ 
ing  and  able  to  carry  airfreight  on  a  common  carrier 
basis,  and  despite  the  limited  number  of  points  they  are 
permitted  to  serve,  they  have  developed  a  steadily  in¬ 
creasing  volume  of  new  airfreight.  Even  with  the  handi¬ 
cap  of  the  limitation  on  the  points  to  be  served  as 
compared  to  the  vast  number  the  passenger  carriers 
proudly  boast  they  serve,  the  cargo  carriers  have,  nev¬ 
ertheless,  kept  ahead  of  the  passenger  carriers  in  the 
development  of  airfreight.  However,  Section  292.5  is  good 
only  as  an  interim  measure;  if  the  cargo  carriers  are  to 
expand  to  economic  size,  decision  in  this  case  can  not 
longer  be  delayed.  The  cargo  carriers  must  expand  or 
perish. 

But  the  passenger  carriers  make  amazing  and  reckless 
charges  concerning  the  292.5  type  of  operation  as  it  bears 
upon  the  issues  in  this  case.  Generally  speaking,  these 
charges  are  stated  by  United,  restated  by  American  and 
are  parrotted  by  the  other  complainants  on  a  “me  too” 
basis. 

23852  (a)  The  passenger  carriers  contend  that  there 

is  some  significance  to  the  fact  that  the  volume 
carried  by  non-certificated  cargo  carriers  has  been  less 
than  the  estimated  volume  projected  for  their  operations 
as  certificated  common  carriers.  Their  lawyers,  at  least, 
know,  or  should  know,  that  the  estimated  volumes  were 
for  full-scale  common  carriage  operations,  whereas  under 
292.5  cargo  carriers  are  confined  to  a  very  limited  number 
of  points. 

(b)  The  passenger  carriers  protest  that  the  applicants 
as  292.5  operators  have  disproved  their  area  or  “demand” 
service  theory  by  failure  to  service  “demand”  points, 
confining  themselves  to  a  small  number  of  points.  They 
contend  that  Section  292.5  gave  the  applicants  the  op- 
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portunity  to  “test”  out  this  “new  idea”  of  demand  service 
and  therefore  the  Record  should  be  opened  to  display 
the  results  of  the  tests.  Their  lawyers  know,  or  should 
know^,  this  is  false.  Despite  the  learned  lawyers  for  Ameri¬ 
can  Airlines,  the  applicants  were  not  authorized  to  take 
demand  service  off  paper  and  put  it  into  practice.  If 
only  lawyers  would  but  read,  they  would  find  that  the 
non-certificated  cargo  carriers  are  limited  to  a  few  points 
and  had  no  part  in  deciding  which  points  they  would 
serve.  These  points  were  decided  by  the  Board,  based  on 
a  formula  of  its  making.  The  applicants  did  attempt  by 
a  liberal  interpretation  of  the  Board’s  Letters  of  Registra¬ 
tion  to  proffer  demand  service  to  other  points  and  wrere 
promptly  stopped  by  the  Board.  And  despite  repeated 
applications,  few,  if  any,  additional  points  for  service 
have  been  allowed  by  the  Board  for  the  interim  period 
for  which  Section  292.5  is  designed. 

23853  (c)  The  passenger  carriers  complain  because  the 

Board  has  not  required  copious  filings  by  the  all- 
cargo  carriers.  Their  lawyers  know,  or  should  know,  that 
the  cargo  carriers  filed  the  data  called  for  in  Form  41  in  the 
recent  Air  Freight  Rate  Case  (Docket  No.  1705,  et  al.)  and 
that  full  opportunity  was  taken  in  that  case  by  these  self¬ 
same  lawyers  to  cross-examine  the  all-cargo  carriers  in 
detail  on  the  very  data  for  which  they  would  reopen  this 
hearing. 

IV 

In  the  miscellany  of  other  purported  issues  raised  few 
are  material  or  pertinent  enough  to  demand  answer. 

Passenger  carriers  point  to  their  own  substantial  losses. 
Careful  perusal  of  the  Civil  Aeronautics  Act  of  1938  fails 
to  reveal  any  directive  to  the  Board  to  prevent  any  new 
type  of  service  because  existing  “weak  sisters”  cannot 
maintain  financial  stability.  Perhaps  assiduous  concentra¬ 
tion  on  their  primary  business  might  prove  more  profitable 
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than  these  alarums  and  excursions  into  air-freight  debate. 

Passenger  carriers  complain  because  cargo  carriers  car¬ 
ry  such  large  volumes  of  flowers  eastward  and  store  mer¬ 
chandise  westward  that  they  do  not  have  space  for  less 
mundane  cargo.  But  rehearings  will  only  delay  the  time 
when  adequate  service  for  all  cargo  can  be  proffered. 

Air  Cargo,  Inc.,  that  omnipresent  red  herring,  is  again 
paraded  forth.  More  time  is  requested  for  it  to  demonstrate 
yet  again  what  its  future  plans  are  to  be. 

Passenger  carriers  protest  they  are  serving  all  the  cities 
cargo  carriers  are  now  permitted  to  serve  and  more  besides. 

But  their  total  volume  of  airfreight  is  only  a  frac- 
23854  tion  of  that  of  the  cargo  carriers,  as  the  records 
available  to  the  Board  demonstrate.  The  argument 
that  “Anything  you  can  do,  I  can  do  better”  was  made  to 
the  Examiners  and  can  be  made  to  the  Board.  No  reopening 
of  the  Record  is  necessary. 

Passenger  carriers  point  out  that  their  load  factors 
for  their  all-cargo  aircraft  is  low.  But  the  records  show 
high  load  factors  for  cargo  carriers.  Is  this  matter  for 
rehearing  or  for  argument  to  the  Board  on  comparable 
service  and  efficiencv  1 

*  i 

Passenger  carriers  point  to  the  financial  collapse  of  cer¬ 
tain  applicants  for  certification.  They  ignore  the  fact  that 
none  of  these  applicants  have  been  recommended  by  the 
Examiners  for  certificates.  As  for  The  Flying  Tiger  Line, 
and  others  recommended  by  the  Examiners,  they  are  still 
flvins:  and  current  financial  information  is  readily  avail- 

♦  V.  • 

able  without  reopening  an  already  overburdened  Record. 
The  Flying  Tiger  Line  opposes  reopening  the  record  to  its 
prejudice  and  delay  because  of  the  status  of  other  partici¬ 
pants  who  are  not  recommended  for  certification  in  any 
event  This  Company  is  entitled  to  independent  and  speedy 
consideration  of  its  case. 

Passenger  carriers,  somewhat  facetiously  we  trust,  note 
occasional  changes  in  directors  and  in  lesser  officials  of 
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some  applicants  over  the  past  year.  For  this  they  would 
reopen  the  Record!  Changes  in  personnel  are  already 
adequately  reflected  in  the  files  of  the  Commission.  The 
Flying  Tiger  Line  has  had  no  substantial  change  in  man¬ 
agement  and  finds  nothing  in  the  records  or  in  operating 
experience  to  justify  fishing  or  searching  into  the  manage¬ 
ment  of  its  competitors. 

Passenger  carriers  murmur  darkly  of  rumors  of  merger. 
Their  lawyers  know,  or  should  know,  that  any 
23855  merger,  if  such  there  be,  must  first  gain  Board  ap¬ 
proval  If,  as,  and  when  mergers  are  proposed  and 
not  rumored,  they  will  have  their  day  in  court.  There  is 
no  reason  to  delay  action  in  this  important  case  whilst 
passenger  carrier  lawyers  pursue  will-o'-the-wisps. 

Passenger  carriers  protest  bitterly  because  the  Military 
has  indicated  the  military  necessity  for  a  strong  airfreight 
service  as  well  as  the  passenger  carrier  operation.  So  they 
would  delay  action  by  reopening  the  Record — a  delay  more 
inimical  to  national  defense  and  the  public  welfare  than  to 
the  cargo  carriers. 

V 

Final  proof  of  whether  there  is  or  can  be  an  airfreight 
industry  will  be  made  in  the  air  by  carriers  flying  cargo¬ 
laden  or  empty  planes,  and  not  by  lawyers  splitting  theoreti¬ 
cal  hairs  before  the  Board. 

The  Examiners  have  recommended  certification  of  five 
small  cargo  carriers  to  carry  airfreight  on  a  non-subsidized 
basis.  These  carriers  have  not  taken  any  existing  business 
or  income  away  from  the  passenger  carriers.  In  their  own 
allegations  they  point  to  their  increased  volumes  in  spite 
of  the  development  of  independent,  non-subsidized  com¬ 
petition. 

Whether  the  Examiners  erred  will  not  be  demonstrated 
by  further  argumentative  record  making.  If  the  passenger 
carriers  are  correct  in  their  dire  forebodings,  the  upstart 
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companies  will  not  long  live.  When  they  lose,  it  is  their 
own  money  and  not  the  Government’s  that  they  lose.  The 
business  they  will  generate  will  live  after  them  and  inure 
to  the  benefit  of  the  subsidized  carriers. 

But  if  the  Examiners  are  right,  for  the  passenger  car¬ 
riers  that  is  the  rub.  Better  to  delay,  and  delay,  and 
23S56  delay.  Then  attrition  will  kill  off  the  applicants 
before  the  Civil  Aeronautics  Board  can  be  permitted 
to  appraise  the  merits  of  the  case  which  now  is  before  it  in 
full  compliance  with  the  provisions  of  the  Civil  Aeronautics 
Act 

In  justice  the  Board  must  deny  this  latest  delay  tactic 
and  proceed  to  decision  “as  speedily  as  possible.” 

Wherefore,  The  Flying  Tiger  Line  prays  that  the  peti¬ 
tions  of  United  Airlines,  Inc.,  American  Airlines,  and 
others,  to  reopen  this  Record  and  for  further  hearing  herein 
be  promtply  denied. 

Respectfully  submitted, 

The  Flying  Tjger  Line  Inc. 

(Signed)  Robert  W.  Prescott 

Robert  W.  Prescott,  President 

May  12,  1948. 


23859 
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ANSWER  OF  AIRNEWS,  INC., 

TO  MOTION  TO  REOPEN  RECORD. 

Comes  now  Airnews,  Inc.,  one  of  the  applicants  in  the 
above-entitled  proceedings  and  for  answer  to  the  various 
motions  to  reopen  the  record  and  for  further  hearings  in 
opposition  thereto,  states  as  follows: 

1.  That  the  hearings  in  these  proceedings  began  on  or 
about  November  18,  1946,  and  were  formally  concluded 
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January,  1947;  that  the  report  of  the  Examiners  was  not 
rendered  until  March  12, 1948,  over  one  year  after  the  close 
of  the  hearings. 

2.  That  the  date  for  filing  of  exceptions  to  the  report 
of  the  Examiners  was  extended  from  time  to  time,  and, 
finally,  to  April  6,  1948 ;  and  that  briefs  in  support  of  any 
exceptions  taken  to  the  Examiners’  report  was  set  for  May 
17,  1948,  but  by  reason  of  the  motions  filed  for  reopening 
the  date  for  the  filing  of  briefs  has  been  extended  with  no 
definite  date  as  yet  set 

3.  That,  under  the  most  favorable  conditions,  the  earliest 
date  upon  which  a  decision  in  this  case  could  be  expected 
would  be  some  two  years  after  the  original  hearing. 

4.  That  it  should  be  pointed  out  that  the  record  in  this 
proceeding  was  left  open  by  order  of  the  Examiners  for 

the  purpose  of  the  introduction  of  any  relevant 
23860  data  including  financial. 

5.  That  it  is  believed  by  this  applicant  that  the 
motions  filed  for  reopening  and  rehearing  are  for  the  pur¬ 
pose  of  further  delaying  a  decision  in  this  case. 

6.  That  this  case  has  already  consumed  much  time  and 
effort,  and  should  be  disposed  of  as  speedily  as  possible. 

For  the  reasons  set  forth  above,  Airnews,  Inc.,  is  op¬ 
posed  to  the  reopening,  inasmuch  as  this  applicant  does  not 
believe  the  reopening  would  serve  any  useful  purpose  since 
the  Board  now  is  in  possession  of  information  readily  avail¬ 
able  to  it  and  complete  in  all  respects. 

Wherefore,  Airnews,  Inc.,  moves  that  the  petitions  filed 
and  the  various  motions  to  reopen  be  denied. 

Respectfully  submitted, 

(Signed)  Elwood  H.  Seal 
Elwood  H.  Seal, 

Attorney  for  Airnews,  Inc. 


May  20,  1948. 
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REPLY  OF  UNITED  AIR  LINES,  INC. 

TO  MEMORANDUM  OF  WILLIS  AIR  SERVICE,  INC. 

DATED  MAY  6,  1948 

United  Air  Lines,  Inc.,  (“United”)  respectfully  replies  to 
the  memorandum  of  Willis  Air  Service,  Inc.,  (“Willis*) 
dated  May  6,  1948,  directed  to  the  petitions  of  United  and 
others  to  reopen  the  record  and  for  further  hearing  on  the 
subject  proceeding,  and  in  support  thereof  represents  and 
alleges  as  follows: 

L  The  Willis  memorandum  actually  eloquently  supports 
the  relief  sought  by  United  and  other  parties  in  this  pro¬ 
ceeding.  The  very  frenzy  with  which  Willis  seeks  to  attack 
United’s  petition  and  the  arguments  used  show  clearly  that 
evidence  now  available  but  not  now  of  record  must  be  re¬ 
ceived.  Willis,  following  the  line  of  the  answer  of  Slick 
Airways,  Inc.,  dated  April  27, 1948,  attempts  to  obscure,  by 
a  device  of  an  unfounded  characterization,  the  basic  issues 
and  facts  presented  in  the  petitions  of  United  and  other 
parties  to  reopen  the  record  in  this  proceeding.  For  ex¬ 
ample,  Willis  charges  that  the  purpose  of  those  petitions 
is  delay,  and  that  Willis  is  obliged  to  answer  “challenges 
— not  to  the  question  of  whether  it  should  be  licensed 

23838  — but  to  its  right  to  a  prompt  disposition  of  its  ap¬ 
plication.”  United,  in  its  petition  stated,  and  again 

emphatically  repeats,  that  its  request  to  reopen  the  record 
in  this  case  is  solely  for  the  purpose  of  putting  of  record 
material  and  relevant  evidence  now  available  but  which  was 
absent  when  this  case  was  tried.  This  is  in  the  public 
interest 

Willis’  memorandum  is  founded  on  advancing  Willis’ 
interests — not  the  public  interest.  Willis  argues  that  Con¬ 
gress  intended  that  civil  aviation  be  conducted  pursuant 
to  certificates  of  public  convenience  and  necessity,  that  the 
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air  freight  business  will  not  be  developed  until  such  certi¬ 
ficates  are  issued  to  the  applicants,  and  that,  therefore,  the 
Board  should  proceed  to  immediate  decision  in  this  pro¬ 
ceeding.  Apart  from  the  fact  that  this  argument  assumes 
a  disposition  of  the  proceeding  favorable  to  the  applicants, 
it  should  be  remembered  that  Willis  and  other  applicants, 
despite  their  present  arguments,  began  active  operations 
without  certificates,  and  in  many  instances  in  contraven- 
ton  of  the  Board’s  regulations.  Now,  however,  Willis  at¬ 
tempts  to  use  those  uncertificated  operations  as  a  lever  to 
obtain  a  certificate,  and  urges  the  Board  to  issue  such  cer¬ 
tificate  without  inquiry  regarding  its  past  and  present 
operations.  The  ultimate  question  in  this  proceeding  is 
whether  the  public  convenience  and  necessity  require  the 
creation  of  a  new  group  of  air  carriers,  and  that  question 
can  be  properly  decided  only  upon  a  further  hearing  at 
which  new  and  highly  significant  evidence,  referred  to  in 
the  petitions  of  United  and  other  parties,  is  put  into  the 
record  of  this  proceeding. 

2.  Willis  also  argues  that  the  Board  is  without  statutory 
power  to  allow  the  time  incident  to  the  necessary 
23839  reopening  of  this  proceeding,  because  of  the  pro¬ 
vision  in  the  Civil  Aeronautics  Act  that  applications 
be  disposed  of  “as  speedily  as  possible.”  Willis’  argument 
means  that  the  Board  should  dispose  of  applications  “as 
speedily  as  possible”,  irrespective  of  considering  public 
interest.  Its  contention  is  contrary  to  the  plain  intent  of  the 
Civil  Aeronautics  Act  and  of  the  Board’s  interpretation  of 
the  provision  in  question.  If  the  Board  were  to  pass  upon 
applications  without  necessary  evidence  relating  to  the 
public  interest,  it  could  not  fulfill  its  primary  function  of 
developing  a  sound,  national  air  transportation  system. 

The  Board,  recognizing  its  obligations,  has  repeatedly 
deferred  ruling  upon  applications  where  the  public  interest 
so  required,  as  counsel  for  Willis  well  knows.  For  example, 
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in  the  Washington-Ottawa-Montreal  Service  Case,  Docket 
609,  et  al.,  decided  August  10,  1945,  the  Board  deferred 
decision  on  an  application  (Docket  1311)  of  American  Air¬ 
lines,  Inc.,  until  the  Middle  Atlantic  Area  Case  came  be¬ 
fore  the  Board  for  decision.  The  latter  case  was  decided  on 
February  19  of  this  year  and  the  above-mentioned  applica¬ 
tion  of  American  was  then  denied. 

In  the  Arizona-New  Mexico  Case,  Docket  968  et  al.,  dated 
February  13, 1948,  the  Board  deferred  decision  on  United’s 
application  for  the  extension  of  its  Route  1 — San  Diego  to 
Nogales — pending  developments  of  negotiations  for  bi¬ 
lateral  agreement  between  the  United  States  and  Mexico. 

Again,  in  the  North  Central  Case,  Docket  415  et  al.,  de¬ 
cided  December  19,  1946,  the  Board  deferred  decision  upon 
applications  of  American  Airlines  and  PCA,  which  were 
in  conflict  'with  the  case  of  Northwest  Airlines  pending  in  a 
later  case,  and  stated  (Opinion — page  13) 

23840  “.  .  .  a  decision  at  this  time  upon  the  issuing  of 

the  present  case,  therefore,  might  well  result  in 
a  restriction  of  the  Board’s  freedom  in  determining 
the  overall  public  interest  involved  in  these  two  pro¬ 
ceedings.  A  deferment,  on  the  other  hand,  will  enable 
the  Board  to  determine  the  issues  in  both  cases  in  the 
light  of  the  more  complete  record  which  will  then  be 
available.” 

3.  Willis  also  contends  that  the  present  record  of  this 
proceeding  is  complete  and  that,  in  any  event,  the  Board 
can  have  made  available  to  it  up-to-date  information  with¬ 
out  a  further  hearing.  Obviously,  any  record  made  within 
a  few  months  after  the  applicants  began  uncertificated 
operations  and  at  a  time  when  the  certificated  carriers  were 
in  the  process  of  reconversion  to  peace-time  operations,  is 
not  complete  and  cannot  provide  a  satisfactory  basis  for 
determining  public  convenience  and  necessity.  Since  the 
hearing,  the  Board  has  given  the  applicants  the  privilege 
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of  operating  as  common  carriers  under  exemptions.  This 
was  done  for  the  express  purpose  of  obtaining  information 
helpful  to  a  disposition  of  this  proceeding.  That  evidence 
is  available  and  awaiting  presentation  to  the  Board.  One 
of  the  main  purposes  of  Section  292.5  would  be  nullified  if 
this  evidence  were  not  made  part  of  the  record. 

The  Air  Freight  Bate  Case  or  the  Air  Freight  Forwarder 
Case  does  not  obviate  the  necessity  for  a  further  hearing  in 
this  proceeding.  As  pointed  out  by  United  in  its  petition, 
neither  the  Air  Freight  Kate  Case  nor  the  Air  Freight 
Forwarder  Case  involved  the  question  of  certification  of 
property-only  air  carriers.  Only  a  few  of  the  appli- 
23841  cants  here  appeared  in  the  Air  Freight  Rate  Case 
and  in  the  Air  Freight  Forwarder  proceeding.  Any 
information,  therefore,  in  the  records  of  those  two  pro¬ 
ceedings  is  inadequate  and  only  serves  to  further  establish 
the  fact  that  new  and  important  evidence  is  available  which 
should  be  explored  in  the  present  proceeding.  Furthermore, 
neither  the  evidence  in  those  cases,  nor  the  evidence  before 
the  President's  Air  Policy  Commission  or  the  Congressional 
Aviation  Policy  Board,  is  a  part  of  the  record  here.  It  can¬ 
not  be  made  so  without  agreement  by  all  parties,  and  there 
is  no  indication  that  such  an  agreement  is  obtainable. 

Willis  asserts  that  it  “has  regularly  filed  the  Form  41 
reports  required  of  it.”  That  statement  does  not  answer 
the  charge  that  Willis  has  only  filed  a  Form  41A  report  and 
a  schedule  C-l  report  for  November  1947,  and  a  Form  41 
report  for  December  1947.  It  does  not  refute  the  fact  that 
there  is  much  more  material  and  relevant  evidence  that 
Willis  and  other  applicants  have  not  filed.  But  few  other 
applicants  filed  any  reports.  Those  reports  likewise  are 
not  up-to-date,  and  are  as  incomplete  and  sketchy  as  the 
few  made  by  Willis. 

4.  Willis'  contention  that  evidence  of  the  applicants' 
operations  subsequent  to  the  hearing  is  irrelevant  and  im- 
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material  and  that  the  Board  is  foreclosed  from  obtaining 
and  considering  evidence  of  applicants’  subsequent  acti¬ 
vities  is  most  astonishing  to  say  the  least.  If  such  a  position 
were  sound,  the  Board  would  be  barred  from  going  into  the 
fact  that  certain  applicants  have  gone  through  financial  re¬ 
organizations  or  have  disposed  of  assets  relied  on  to  show 
fitness,  willingness  and  ability.  Of  course  there  is  no  such 
bar.  The  unsoundness  of  the  position  is  further  shown  by 
the  fact  that  in  one  breath  Willis  argues  that  because 
23842  it  is  operating,  the  Board  should  proceed  to  a 
prompt  disposition  of  its  application,  but  in  the 
next  breath  it  denies  the  materiality  of  evidence  of  such 
operations.  Actually,  Willis,  in  presenting  its  own  case  at 
the  hearing,  not  only  conceded  but  insisted  upon  the  ma¬ 
teriality,  relevancy  and  receipt  of  evidence  of  its  operations 
both  as  conducted  before  and  after  the  close  of  the  hearing. 
Willis  and  other  applicants  specifically  insisted  upon  the 
right  to  present  evidence  of  the  operations  which  they  con¬ 
ducted  subsequent  to  the  hearing.  Counsel  for  Slick  Air¬ 
ways,  Inc.,  in  making  a  motion  that  the  applicants  have  that 
privilege,  stated  (R  2145)  “and  I  might  say  that  I  am 
authorized  to  say  for  Mr.  Hale  that  Willis  Air  Service  will 
join  in  this  motion.”  The  applicants  secured  that  right  but, 
except  to  a  very  limited  extent,  never  availed  themselves  of 
it.  As  a  result  the  record  is  devoid  of  the  very  facts  which 
applicants  insisted  should  be  provided  and  for  the  develop¬ 
ment  of  which  Section  292.5  was  promulgated.  The  plain 
fact  of  the  matter  is  that  these  applicants  do  not  want  the 
Board  to  be  advised  of  the  full  and  most  current  story  re¬ 
garding  their  operations  and  their  present  condition. 

We  repeat  that  the  new’  and  important  evidence  available 
with  respect  to  both  the  certificated  carriers  and  the  ap¬ 
plicants,  the  volume  and  composition  of  air  traffic,  as  well 
as  the  financial  condition  and  changes  in  the  management  of 
the  applicants,  make  it  necessary  to  a  sound  decision  in 
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this  proceeding  that  a  further  hearing  be  held.  The  dis¬ 
closures  already  made  would  justify  the  Board  acting  on  its 
own  motion  in  reopening  the  case  quite  apart  from  pending 
petitions. 

Whebefobe,  United  Air  Lines,  Inc.,  respectfully  submits 
that  Willis  Air  Service,  Inc.,  has  failed  to  answer  the 
23843  petitions  of  United  and  other  parties  and,  therefore, 
requests  that  said  petitions  be  granted. 

Respectfully  submitted 

United  Aib  Lines,  Inc. 


Eastern  Answer  to  Reply  of  U.  S.  Airlines 
23862  *  *  *  •  • 

ANSWER  OF  EASTERN  AIR  LINES,  INC.  TO  REPLY 
OF  U.  S.  AIRLINES,  INC.,  DATED  MAY  7,  1948, 
AND  TO  MEMORANDUM  OF  WILLIS  AIR 
SERVICE,  INC.  DATED  MAY  6,  194S 

Comes  now  Eastern  Air  Lines,  Inc.  (‘‘Eastern”)  and 
files  this  answer  to  the  reply  of  U.  S.  Airlines,  Inc. 
(“U.  S.”)  dated  May  7,  1948  (the  “reply”)  and  to  the 
memorandum  of  Willis  Air  Service,  Inc.  (“Willis”)  dated 
May  6, 1948  (the  “memorandum”)  both  directed  to  the  peti¬ 
tion  of  Eastern,  to  reopen  the  record  for  receipt  of  further 
evidence,  to  Eastern's  motion  that  the  Civil  Aeronautics 
Board  (“the  Board”)  prescribe  the  form  of  reports  for 
non-certificated  cargo  carriers,  and  to  Eastern's  motion 
to  postpone  further  procedural  steps  until  essential  evi¬ 
dence  is  available,  dated  May  1,  1948,  and  Eastern  shows 
the  Board  as  follows: 


I 


The  reply  of  U.  S.  and  the  memorandum  of  Willis  do 
not  answer  a  single  allegation  contained  in  the  petition 
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and  motions  of  Eastern,  the  petition  of  United  Air  Lines, 
Inc.  (“United”)  or  the  memoranda  filed  by  other  certi¬ 
ficated  carriers.  They  represent  merely  an  attempt  on  the 
part  of  LT.  S.  and  Willis  to  confuse  the  issues  and  conceal 
from  the  Board  evidence  essential  to  the  proper  disposi¬ 
tion  of  this  proceeding.  Eastern  averred  on  information 
and  belief  in  its  petition  and  motions  dated  May  1,  1948 
that  “since  the  date  of  hearing  in  this  proceeding 
23863  the  situation  in  the  air  freight  field  has  changed 
even  more  radically  in  the  territory  served  by 
Eastern  than  in  other  sections  of  the  country”,  and  that 
“services  by  property-only  carriers  in  the  territory  served 
by  Eastern  have  so  disintegrated  since  the  date  of  the 
hearing  in  this  proceeding  as  to  be  practically  non-exist¬ 
ent  at  the  present  time.” 

Neither  Willis  nor  U.  S.  attempts  to  inform  the  Board 
as  to  the  extent  of  its  present  operations. 

The  memorandum  of  Willis  contains  no  reference  to  the 
present  operations,  if  any,  of  that  applicant. 

U.  S.  gives  certain  statistics  (Reply,  p.  2)  as  to  the  ex¬ 
tent  of  the  air  freight  service  operated  by  U.  S.  in  the  past. 
The  statistics  end  with  the  month  of  October  1947.  U.  S. 
attempts  to  create  the  impression  (Reply,  p.  5)  that  it  has 
continued  operations  since  that  date,  but  admits  that  it 
has  carried  “precious  little”  freight.  On  information  and 
belief,  Eastern  avers  that  U.  S.  totally  suspended  opera¬ 
tions  in  October  of  1947.  This  is  substantiated  by  Exhibit 
PC-204A  in  the  Air  Freight  Rate  proceeding,  and  by  the 
statement  of  U.  S.  (Reply,  p.  5)  that  it  is  “resuming”  ser¬ 
vice.  A  carrier  cannot  “resume”  service  unless  it  has  pre¬ 
viously  ceased  operation. 

The  patent  discrepancy  between  assertions  of  U.  S.  and 
the  facts  contained  in  the  record  in  the  Air  Freight  Rate 
proceeding  clearly  calls  for  a  reopening  of  the  present 
record  so  that  reliable  evidence,  subjected  to  the  test  of 
cross-examination,  may  establish  the  truth  of  the  matter. 
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II 

U.  S.  seeks  to  suggest  that  the  extensive  changes  in  per¬ 
sonnel  in  that  company  which  have  occured  since  the  hear¬ 
ing  in  this  proceeding  have  been  only  normal. 

Such  is  not  the  case.  Exhibit  U.  S.  5  in  this  proceeding 
lists  the  following  as  officers  of  U.  S. : 

Harry  R.  Playford,  President  and  Director 
Theodore  N.  Law,  Vice-President  and  Director 
D.  G.  Bash,  Secretary-Treasurer  and  Director 
J.  D.  Rains,  Assistant  Secretary  and  Treasurer 

U.  S.  admits  (Reply,  p.  3)  that  Mr.  Law  has  resigned 
his  post  with  U.  S. 

U.  S.  does  not  mention  the  fact  hat  Mr.  Bash  no  longer 
is  with  that  company  (see  petition  of  United,  p.  27). 

U.  S.  does  not  mention  that  sometime  prior  to  the  hear¬ 
ing  in  this  proceeding,  one  Harold  Marked  became  Vice- 
President  and  General  Manager  of  U.  S.,  but  sometime  in 
November  or  December  of  1947  resigned  from  the  company 
as  the  culmination  of  an  intra-company  squabble,  of  which 
one  side  counseled  immediate  liquidation  of  the  company 
and  the  other  sought  to  hold  on. 

U.  S.  does  not  mention  the  fact  that  it  terminated  the 
employment  of  practically  all,  if  not  all,  of  its  operating 
personnel  An  article  appearing  in  the  St.  Petersburg 
“Times”  in  December  1947  indicated  that  all  35  Pinellas 
County  Airport  employees  of  U.  S.  had  either  resigned 
or  had  been  notified  of  termination  of  employment. 
23864  U.  S.  does  not  deny  the  allegation  of  United 
(United’s  petition,  p.  27)  that  at  the  present  time 
four  of  U.  S.’s  six  directors  are  members  of  investment 
concerns. 

Such  changes  as  these  are  not  “normal”,  as  the  reply  of 
U.  S.  attempts  to  lead  the  Board  to  believe.  “Shakeups” 
of  this  extent  indicate  that  something  is  radically  wrong, 
and  the  Board  should  not  be  deprived  of  the  underlying 
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facts  merely  because  U.  S.  and  the  other  applicants  in  the 
Air  Freight  proceeding  realize  that  their  chances  of  se¬ 
curing  certificates  from  the  Board  would  be  improved  if 
they  can  keep  this  information  from  the  Board. 

It  is  quite  clear  from  the  foregoing  facts  that  there  is 
now  no  evidence  in  the  record  from  which  the  Board  could 
find  that  U.  S.  has  “a  proper  organizational  basis”,  and 
therefore  it  is  evident  that  the  Board  could  not  possibly 
find  that  U.  S.  is  “fit,  willing  and  able”  to  perform  the  ser¬ 
vice  which  it  has  proposed  in  its  application.  See  Braniff 
Airways  v.  Civil  Aeronautics  Board,  147  F.  (2d)  152  (App. 
D.  C.  1945). 

HI 

U.  S.  attempts  to  create  the  impression  (Reply,  pp.  4-5) 
that  its  “curtailment”  of  service  in  October  of  1947  was 
due  (1)  to  the  fact  that  C-47  aircraft  are  not  the  best  type 
of  aircraft  for  air  freight  service,  and  (2)  that  it  was 
necessary  to  go  out  of  business  to  avoid  the  effects  of  a 
“brass-knuckles  rate  war  being  waged  by  the  certificated 
carriers”. 

In  the  first  place  it  must  be  emphasized  that  U-  S.  did 
not  merely  “curtail”  service  in  October  of  1947.  On  infor¬ 
mation  and  belief,  Eastern  alleges  that  U.  S.  totally  sus¬ 
pended  all  operations.  In  the  Air  Freight  Rate  proceeding, 
Mr.  R.  W.  Gilbert,  Director  of  Sales  of  Willis  Air  Service, 
testified  (Transcript  2247): 

“Q.  Do  you  encounter  any  competition  from  U.  S. 
Airlines,  Inc.? 

“A.  In  the  present  tense,  no”. 

•  *  •  *  # 

“Q.  Are  you  familiar  with  the  situation  that  has 
existed  in  the  recent  past  that  if  one  should  telephone 
the  number  listed  under  the  name  of  U.  S.  Airlines, 
Inc.  in  the  telephone  book  and  ask  to  ship  freight 
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somewhere  he  would  receive  the  answer  that  he  should 
call  the  telephone  number  listed  under  the  name  of 
Willis  Air  Service,  Inc.! 

“A.  I  don’t  think  he  gets  the  opportunity  to  state 
his  interest  when  he  calls  the  U.  S.  Airlines’  number. 
The  telephone  company  intercepts  that  number 
and  automatically  refers  them  to  Willis  Air  Ser¬ 
vice.” 

23865  Eastern  and  the  other  certificated  carriers  rec¬ 
ognize,  of  course,  that  C-47  aircraft  are  not  the 
best  type  of  aircraft  for  air  freight  service.  It  is  the  be¬ 
lief  of  the  certificated  carriers  that  the  future  sound  devel¬ 
opment  of  the  air  freight  industry  must  be  predicated 
upon  the  development  of  more  suitable  aircraft.  However, 
U.  S.  and  the  other  applicants  in  this  proceeding  have  been 
most  critical  of  the  air  freight  efforts  of  the  certificated 
carriers  because  the  certificated  carriers  did  not  “load  up” 
their  fleets  immediately  following  the  war  with  the  un¬ 
economical  C-47  aircraft  which  were  then  available.  It  is 
hoped  that  the  Board  will  take  particular  notice  of  the  ad¬ 
mission  of  U.  S.  that  it  made  a  serious  managerial  error  in 
so  purchasing  a  large  fleet  of  “white  elephants”. 

The  contention  of  U.  S.  that  it  ceased  operations  because 
of  a  “brass  knuckles  rate  war”  being  waged  by  the  certifi¬ 
cated  carriers  is  wholly  false.  As  indicated  in  Eastern’s 
petition  and  motions  of  May  1,  1948,  at  no  time  either  be¬ 
fore  or  after  issuance  of  Section  292.5  of  the  Board’s  eco¬ 
nomic  regulations  has  any  “rate  war”  existed  in  the  ter¬ 
ritory  served  by  Eastern.  Furthermore,  U.  S.’s  operations, 
as  indicated  by  its  application  for  a  letter  of  registration 
under  Section  292.5,  historically  have  been  in  a  north- 
south  direction  in  the  territory  served  by  Eastern.  On 
page  5  of  its  “reply”  U.  S.  states  an  intention  to  resume 
operations  between  New  York  on  the  one  hand  and  Florida 
and  Louisiana  on  the  other.  Eastern  avers  that  at  no  time 
in  the  past  has  a  “rate  war”  existed  in  this  territory. 
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Mr.  R.  W.  Gilbert  testified  in  the  Air  Freight  Rate  pro¬ 
ceeding,  when  questioned  as  to  a  similar  contention  ad¬ 
vanced  by  Willis  (Transcript  2256  in  that  proceeding) : 

“Q.  Are  you  aware  of  any  certificated  airlines  oper¬ 
ating  in  this  section  of  the  country  [the  eastern  part 
of  the  United  States]  actually  quoting  as  distinguished 
from  a  mere  intention  to  publish  a  rate  lower  than 
your  [Willis’]  rate?” 

“A.  “No.” 

At  no  time  have  any  rates  published  by  any  certificated 
carriers  operating  in  the  Eastern  United  States  been  be¬ 
low  the  20^  per  ton-mile  rate  published  by  U.  S.  in  its 
tariff.  U.  S.,  not  the  certificated  carriers,  was  the  “rate- 
cutter”. 

U.  S.’s  objection  in  Docket  1705  (bearing  same  date  as 
its  reply  herein)  to  Delta’s  Florida  “gift  box”  tariff  is  a 
transparent  and  ludicrous  attempt  to  lift  by  its  own  boot¬ 
straps  its  argument  that  the  certificated  carriers  are  en¬ 
gaged  in  rate  cutting.  It  must  be  remembered  that  Delta’s 
reduced  tariff  has  never  been  in  effect,  and  therefore  could 
have  had  no  effect  whatsoever  on  U.  S.’s  suspension  of 
service  last  October. 

Moreover,  it  is  significant  that  U.  S.  apparently  plans 
to  resume  service  at  no  higher  rate  than  the  cut  rate  (20^ 
per  ton  mile)  which  it  had  last  October  and  which  was 
then,  and  would  be  now,  the  lowest  in  the  area.  If  U.  S.’s 
one-carrier  “cut-rate  war”  with  itself  was  a  reason  for 
suspension  in  October,  why  is  it  not  today? 

23866  The  serious  discrepancy  between  the  contentions 
of  U.  S.  and  the  facts  of  the  case  require  that  the 
Board  reopen  this  proceeding  for  further  evidence  so  that 
the  truth  of  the  matter  may  be  documented. 

IV 

U.  S.  alleges  (Reply,  p.  5)  that  it  is  resuming  operation 
of  its  service  between  the  Northeast  (New  York)  area  on 
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the  one  hand  and  the  Louisiana  and  the  Florida  areas  on 
the  other  hand  with  daily  trips  over  these  routes.  Eastern 
submits  that  this  allegation,  if  not  entirely  sham,  is  but 
the  forerunner  of  a  last  attempt  of  U.  S.  to  create  the 
appearance  of  a  going  organization  prior  to  the  disposi¬ 
tion  by  the  Board  of  its  application  in  this  proceeding. 

U.  S.’s  contortions  have  much  the  appearance  of  the 
defender  of  a  fort  trying  to  frighten  away  the  enemy  by 
placing  dead  men  with  muskets  on  the  parapets.  This  con¬ 
clusion  is  strengthened  by  an  examination  of  the  statistics 
on  ton-miles  flown  by  U.  S.  as  submitted  in  its  reply  (p.  2). 
The  Board’s  attention  is  respectfully  called  to  the  fact  that 
U.  S.  carried  more  tonnage  during  the  month  of  December 
1946  (when  the  hearing  in  this  case  was  in  progress)  than 
it  had  ever  carried  previously,  or  than  it  has  ever  carried 
since.  In  fact,  it  carried  during  that  month  approximately 
two-thirds  more  freight  than  it  has  ever  carried  before  or 
since.  Apparently,  U.  S.  made  a  strenuous  effort  to  create 
the  impression  of  a  successful  operating  organization  for 
the  purposes  of  this  record,  realizing  all  the  time  that  it 
was  creating  a  distorted  picture. 

V 

L~.  S.  makes  a  naive  attempt  to  indicate  that  it  is  “in 
a  good  position  to  maintain  and  develop  its  service”  (Re¬ 
ply,  pp.  5-6).  To  support  its  contention,  U.  S.  lists  its 
now  current  assets  and  compares  them  with  its  estimate 
of  what  its  current  assets  might  have  been  had  the  com¬ 
pany  continued  operations. 

It  is  significant  that  U.  S.  says  nothing  whatsoever 
about  its  liabilities.  As  the  Board  well  knows,  a  state¬ 
ment  of  current  assets  is  meaningless  without  a  statement 
also  of  liabilities.  Cross-examination  is  required  to  ascer¬ 
tain  the  true  financial  situation  of  U.  S. 

The  comparison  of  U.  S.’s  present  current  assets  with 
what  they  might  have  been  had  U.  S.  continued  operating 
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also  is  significant  as  indicating  the  poor  prospects  for 
scheduled,  common  carrier,  property-only  service  in  a 
North-South  direction  in  the  Eastern  United  States. 

VI 

U.  S.  attempts  to  excuse  its  failure  to  file  reports  with 
the  Board  on  the  ground  that  the  Board  has  not  required 
such  reports  of  the  non-certificated  cargo  carriers  (Reply, 
p.  6)  and  further  alleges  that  U.  S.  has  supplied  “all  of 
the  data  normally  found  in  Form  41  Reports”  in  the  Air 
Freight  Rate  case  (Reply,  pp.  6-7). 

23867  In  the  first  place  U.  S.’s  failure  to  file  reports 
voluntarily,  even  though  not  required  by  the  Board, 
is  most  significant.  U.  S.  was  among  those  applicants  in 
this  proceeding  who  actively  sought  at  the  hearing  the 
privilege  of  filing  further  reports  with  the  Board.  U.  S.’s 
failure  voluntarily  to  file  such  reports  indicates  its  belief 
that  such  reports  would  be  detrimental  to  its  chances  of 
certification. 

Secondly,  contrary  to  the  assertions  of  U.  S.,  it  has  not 
in  the  Air  Freight  Rate  case  supplied  all  the  data  normally 
found  in  Form  41  Reports.  In  fact,  U.  S.  supplied  no  infor¬ 
mation  whatsoever  in  the  Air  Freight  Rate  case.  As  of 
April  28,  1948,  Public  Counsel’s  files  on  U.  S.  in  the  Air 
Freight  Rate  case  were  totally  empty.  The  only  informa¬ 
tion  in  the  Air  Freight  Rate  case  concerning  U.  S.  is  cer¬ 
tain  information  concerning  the  tariff  of  that  carrier  (PC 
366)  and  certain  tonnage  information  (PC  204A).  The 
tariff  information  came  from  U.  S.’s  tariff  which  is  on  file 
with  the  Board.  The  tonnage  information  was  derived, 
apparently,  from  Exhibits  of  the  Air  Freight  Association 
(IAFA — 2.2).  As  indicated  in  Eastern’s  petition  and  mo¬ 
tions  of  May  1,  U.  S.  did  not  participate  at  all  in  the  Air 
Freight  Rate  case  and  submitted  no  information  whatso¬ 
ever  in  that  proceeding. 

As  a  matter  of  fact,  counsel  for  Eastern  informally  re¬ 
quested  in  the  Air  Freight  Rate  proceeding  that  Public 
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Counsel  make  an  attempt  to  secure  from  U.  S.  informa¬ 
tion  similar  to  that  submitted  by  the  certificated  carriers 
and  a  few  of  the  non-certificated  carriers,  in  order  that  a 
more  complete  picture  of  the  air  freight  situation  in  the 
territory  served  by  Eastern  might  be  presented  to  the 
Board.  Public  Counsel  informed  counsel  for  Eastern  that 
he  had  made  an  attempt  to  secure  such  information  from 
U.  S.  and  had  been  informed  by  counsel  for  U.  S.  that  such 
information  was  not  being  furnished  for  the  record  in  the 
Air  Freight  Rate  proceeding  because  U.  S.  had  suspended 
operations. 

VII 

U.  S.  refers  to  certain  oral  argument  on  behalf  of  United 
in  Docket  433  as  supporting  its  proposition  that  this  rec¬ 
ord  should  not  be  reopened. 

The  situation  in  this  proceeding  and  the  situation  which 
existed  in  Docket  433  are  entirely  different.  In  the  first 
place,  the  petitions  of  Eastern  and  United  in  this  proceed¬ 
ing  to  reopen  the  record  are  not  based  on  the  mere  age 
of  the  record,  as  apparently  was  the  case  in  Docket  433. 
The  petitions  of  Eastern  and  United  are  based  upon  the 
radically  changed  circumstances  which  exist  now  in  the 
air  freight  field  as  compared  with  those  which  existed  at 
the  time  of  the  hearing,  and  these  changed  circumstances, 
not  the  mere  age  of  the  record,  demand  that  the  record 
herein  be  reopened  for  the  receipt  of  further  evidence. 
Secondly,  it  appears  from  Mr.  Godehn’s  argument  in 
Docket  433  that  “all  of  the  2780  reports  of  all  the  carriers 
from  *the  time  the  hearing  closed  up  to  the  time  of  the 
Board’s  decision,  constituted  a  part  of  the  record”.  Such 
is  not  the  case  in  this  proceeding. 

23868  Although  the  Form  41  Reports  of  the  certifi¬ 
cated  carriers  are  up-to-date  in  the  files  of  the 
Board,  that  is  not  true  of  the  reports  of  the  non-certificated 
carriers.  It  affirmatively  appears  from  U.  S.’s  own  reply 
(Reply,  p.  6)  that  it  has  not  filed  such  reports.  This  rec- 
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ord,  therefore,  is  not  complete  as  to  the  current  situation 
as  was  the  record  in  Docket  433. 

VIH 

A  very  recent  development  further  illustrates  the  abso¬ 
lute  necessity  for  further  hearing  with  respect  to  this  pro¬ 
ceeding.  The  “ American  Aviation  Daily ”  for  May  17  and 
May  18,  1948  carries  the  report  that  California  Eastern 
Airways — which  is  generally  reputed  to  be  one  of  the  very 
strongest  non-certificated  cargo  carriers  and  which  oper¬ 
ates  on  the  most  lucrative  (transcontinental)  cargo  routes 
— has: 

(1)  filed  a  petition  in  Federal  Court  in  Wilmington, 
Delaware  under  Chapter  11  of  the  Bankruptcy  Act; 

(2)  suspended  all  operations ; 

(3)  “suspended  debts  incurred  prior  to  May  12,  inclu¬ 
ding  wages” ; 

(4)  “leased  two  of  its  C-54  aircraft  to  Slick  Airways”; 

(5)  “turned  all  cargo  over  to  Slick”;  and 

(6)  furloughed  all  employees  with  the  exception  of  a 
“skeleton  staff”. 

It  further  appears  that  prior  to  filing  its  bankruptcy 
petition,  California  Eastern  had  reduced  its  service  to  one 
daily  transcontinental  round  trip  in  order  to  “conserve 
its  resources”,  and  had  sold  one  of  its  C-54  airplanes  “to 
obtain  cash  for  operating  expenses”. 

In  the  “Aviation  Daily”  for  May  17,  California  East¬ 
ern’s  publicity  department  has  chosen  to  refer  to  the  bank¬ 
ruptcy  petition  as  an  attempt  to  “improve  its  financial 
situation.”  This  is  an  interesting  study  in  euphemism,  but 

a  realistic  analysis  calls  for  consideration  of  the  fact  that 

•> 

under  Section  723  of  Chapter  11  of  the  Bankruptcy  Act, 
California  Eastern  was  required  to  state  that  it  “is  insol¬ 
vent  or  unable  to  pay  .  .  .  debts  as  they  mature.”  In  other 
words,  California  Eastern  has  admitted  in  court  that  it 
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is  unable  to  meet  its  obligations  and  that  it  proposes  either 
to  repudiate  or  to  postpone  payment  of  its  just  debts,  in¬ 
cluding  the  wages  of  its  employees.  Certainly  this  is  a 
most  drastic  way  in  which  to  “improve  its  financial  situa¬ 
tion.” 

Before  proceeding  to  a  decision  in  an  important  case 
such  as  this,  the  Board  certainly  should  hold  a  further 
hearing  in  order  to  ascertain  why  one  of  the  strongest  all¬ 
cargo  carriers  has  found  it  necessary  to  take  the  action 
outlined  above.  If  one  of  the  best-financed  carriers  can 
not  succeed  on  the  strongest  cargo  route  in  the  country 
and  under  the  Board’s  regulations  (which  give  all-cargo 
carriers  greater  freedom  of  action  than  certificates  would 
give  them),  then  certainly  U.  S.  Airlines  and  Willis  Air 
Service,  which  propose  to  operate  in  much  less  fruitful 
areas  from  the  standpoint  of  cargo  potential,  should  not 
be  granted  the  authorizations  which  they  seek. 
23869  Moreover,  Eastern’s  petition  for  further  hear¬ 
ing  in  this  case  pointed  out  that  the  all-cargo  car¬ 
riers,  including  California  Eastern,  have  been  deliquent  in 
filing  financial  and  operating  reports  with  the  Board.  The 
recent  developments  outlined  above  may  well  throw  light 
on  the  reasons  why  California  Eastern  has  not  been  filing 
such  reports.  The  Board  should  nowr  inquire  why  other 
carriers  have  been  similarly  delinquent.  Surely  the  Board 
can  not  afford  to  proceed  even  to  give  serious  consideration 
to  the  applicants  of  these  all-cargo  carriers  -without  explor¬ 
ing  fully  into  the  present  financial  and  operating  condi¬ 
tions  of  those  carriers  which,  from  such  indications  as 
they  have  allowed  to  reach  the  public,  appears  to  be  rotten 
to  the  very  core. 

Conclusion 

It  is  hoped  that  the  Board  will  carefully  analyze  the 
reply  of  U.  S.  and  the  answer  of  Willis.  Those  documents, 
as  can  readily  be  determined  upon  analysis,  represent 
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merely  hysterical  attempts  on  the  part  of  those  applicants 

to  conceal  from  the  Board  bv  anv  method  available  the  true 

*  • 

factual  situation  now  existing  in  the  air  freight  field. 
Those  applicants  realize  that  the  Board  will,  without  ques¬ 
tion,  deny  their  applications  if  it  learns  of  the  poor  record 

which  they  have  made  while  authorized  as  scheduled  com- 
•» 

mon  carriers  of  cargo  by  air  under  Section  292.5  of  the 
Board's  Economic  Regulations,  which  has  accorded  them 
a  far  more  favorable  status  than  thev  would  be  entitled  to 
under  the  certificates  which  they  seek. 

The  applicants'  operations  under  Section  292.5  have 
been  a  miserable  failure.  Their  backers  now  wish  to  “get 
out  from  under”  the  enormous  losses  which  have  been  in¬ 
curred  and  hope  for  certification  from  the  Board  so  that 
they  will  be  able  to  “unload”  their  holdings  upon  the  air 
minded,  but  gullible,  public  at  favorable  prices  upon  the 
basis  of  a  Civil  Aeronautics  Board  certification  as  to  their 
financial  and  economic  fitness  and  ability.  Before  the 

W 

Board  allows  the  practically  worthless  securities  of  these 
applicants  to  be  peddled  on  the  basis  of  CAB  certification, 
it  should  have  at  its  disposal  all  the  facts  which  may  be 
developed  from  a  further  hearing. 

In  view  of  the  fact  that  the  applicants  have  operated 
under  conditions  even  more  favorable  to  them  than  would 
be  the  case  if  they  should  be  certificated  (they  are  now 
granted  all  the  privileges  of  common  carriage  without  in¬ 
curring  any  of  its  duties,  and  the  operating  requirements 
imposed  upon  them  are  less  stringent  and  costly  than  those 
imposed  upon  certificated  carriers)  there  can  be  no  reason 
for  the  applicants’  opposition  to  the  petitions  of  Eastern 
and  United  other  than  a  desire  to  conceal  damaging  evi¬ 
dence  from  the  Board. 

Wherefore,  Eastern  respectfully  urges  that  the  Board 
grant  the  prayers  of  its  petition  and  motions  of  May  1, 
1948,  and  (1)  reopen  the  record  in  this  proceeding  for 
further  hearing  to  receive  essential  evidence  bearing  on 
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the  present  status  of  the  Nation’s  air  freight  industry  and 
on  the  lack  of  fitness,  willingness  and  ability  of  certain  of 
the  applicants  herein;  (2)  prescribe  a  form  of  report  to  be 
filed  with  the  Board  by  all  the  non-certificated 
23870  cargo  carriers,  now  operating  or  which  have  oper¬ 
ated  under  Section  292.5  of  the  Board’s  Economic 
Regulations,  which  are  applicants  in  this  proceeding,  which 
reports  shall  contain  information  substantially  similar  to 
that  furnished  by  the  certificated  carriers  in  their  Form 
41  Reports  relative  to  financial,  traffic  and  operational 
matters;  and  (3)  postpone  further  procedural  steps  until 
the  parties  have  available  to  them  in  this  record,  for  brief¬ 
ing  and  argument,  the  above-indicated  essential,  relevant 
and  material  information  and  evidence. 

Respectfully  submitted, 

Eastern  Air  Lines,  Inc. 

•  •  •  i  • 

May  21,  1948 
23872 

United  Memo  re  Inadequacy  of  Sec.  202.1 

•  *  *  #  * 

Memorandum  of  United  Air  Lines,  Inc.,  With  Respect  to 
the  Inadequacy  of  Section  202.1(C)  of  the  Board's  Eco¬ 
nomic  Regulations  to  Overcome  Deficiences  in  the  Record 

in  the  Air  Freight  Case. 

The  recently  adopted  Section  202.1  (c)  of  the  Board’s 
Economic  Regulations  has  been  received.  One  of  the  pur¬ 
poses  stated  in  the  preamble  to  the  new  regulation  is  that 
it  is  designed  “to  secure  information  which  will  enable  the 
Board  to  evaluate  the  services  rendered”  by  certain  car¬ 
riers,  including  non-certificated  cargo  carriers.  Such  a 
regulation  has  been  long  needed  and  its  objective  is  de¬ 
sirable.  Some  of  the  applicants  who  are  strenuously  en- 
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deavoring  to  keep  from  the  record  in  the  Air  Freight  Case 
material  new  evidence  that  is  available,  may  contend  that 
this  new  regulation  will  eliminate  the  necessity  for  a  further 
hearing  in  that  proceeding  as  requested  by  United  and  a 
number  of  other  carriers.  This  is  not  true. 

The  new  requirement  that  non-certificated  cargo  car¬ 
riers  file  certain  statistical  information  with  the  Board 
will  not  have  the  effect  of  producing  the  great  bulk  of  the 
new  and  available  evidence  which  is  essential  to  the  de¬ 
termination  of  the  many  issues  in  the  Air  Freight  Case. 

For  example,  Section  202.1  (c)  will  not  produce 
23S73  information  permitting  an  evaluation  of  the  worth 
of  the  demand  type  of  service,  which  the  applicants 
have  proposed  and  which  formed  one  of  the  principal  bases 
for  the  Examiners’  recommendations. 

Contrary  to  the  contentions  made  in  The  Flying  Tigers’ 
answer  of  May  13, 1948,  various  of  the  applicants  have  been 
authorized  under  exemptions  to  serve  sufficient  points  so 
as  to  test  the  demand  service  theory.  Thus,  Slick  is  author¬ 
ized  under  its  exemptions  to  serve  points  approximating 
one  half  the  number  authorized  under  its  exemptions  to 
serve  almost  the  same  number  of  points  as  have  been 
recommended  for  it  by  the  Examiners.  U.  S.  Airlines  also 
is  authorized  under  its  exemptions  to  serve  almost  the 
same  number  of  points  as  have  been  recommended  for  it  by 
the  Examiners. 

The  Examiners  believed  that  the  applicants’  proposed 
demand  service  held  promise  of  new  one  carrier  services 
and  of  economies  (Report  p.  218).  The  general  form  of 
the  statistical  data  required  under  Section  202.1(c)  will 
not  shed  any  light  on  the  question  whether  the  applicants, 
under  their  exemptions,  have  operated  any  new  one  car¬ 
rier  services  of  any  consequence.  Although  reports  are 
required  as  to  traffic  emplaned  and  deplaned  at  various 
stations,  no  information  is  required  as  to  the  directional 
flow  of  the  traffic.  From  all  that  will  appear  from  those 
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reports,  all  of  the  traffic  emplaned  and  deplaned  at  various 
stations  may  be  moving  between  points  where  regularly 
scheduled  air  freight  services  are  already  provided  by  one 
or  more  certificated  carriers.  Moreover,  Section  202.1(c) 
will  show  nothing  at  all  on  the  question  of  economy.  That 
is  an  exceedingly  important  issue.  Sharp  disagreement 
exists  as  to  whether  there  is  anything  to  the  applicants’ 
argument — and  at  the  time  of  the  hearing  it  was  only  an 
argument — that  their  proposed  demand  service  would  re¬ 
sult  in  economies.  The  exemptions  granted  to  the  appli¬ 
cants  have  given  them  the  opportunity  to  prove 
23874  their  argument.  However,  unless  the  evidence  is 
in  the  record,  the  Board  will  not  know  whether  or 
not  there  is  any  substance  in  the  applicants’  contentions. 

Likewise,  no  information  will  be  obtained  respecting  the 
composition  of  the  n on-certificated  cargo  carriers’  traffic — 
another  highly  important  consideration  with  respect  to 
potential  as  well  as  with  respect  to  the  question  of  whether 
the  applicants  can  and  will  provide  a  needed  service  to  the 
public.  United,  in  its  above  mentioned  petition,  pointed 
out  that  all  indications  are  that  the  property-only  carriers 
are  actually  serving  relatively  few  shippers,  carrying  a 
comparatively  small  number  of  shipments  and  seeking 
primarily  the  large  volume,  long-haul  business  at  the  ex¬ 
pense  of  United  and  other  carriers.  Section  202.1(c)  will 
not  produce  evidence  on  these  matters. 

At  the  hearing,  the  applicants  repeatedly  claimed  that 
they  would  develop  traffic  of  types  and  character  not 
theretofore  developed  and  which  would  not  be  developed 
by  the  certificated  carriers.  United  and  other  interveners 
disputed  those  claims.  Again,  the  period  of  experimenta¬ 
tion  has  provided  the  applicants  with  the  opportunity  to 
prove  their  arguments.  United,  in  its  petition,  showed  that 
the  information  which  it  had,  pointed  to  the  conclusion  that 
the  applicants  had  not  developed  any  significant  amount 
of  new  types  of  traffic,  such  as  fresh  fruits  and  vegetables, 
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seafoods,  etc.  The  facts,  however,  are  not  of  record  in  this 
case  and  will  not  be  supplied  under  the  reporting  provi¬ 
sions  of  the  new  regulation. 

Even  as  to  the  traffic  volumes  to  be  reported  by  the  ap¬ 
plicants,  it  is  submitted  that  the  figures  will  overstate  the 

facts  bv  reason  of  what  has  been  discovered  since  the  hear- 
* 

ing.  United  maintains  that  the  evidence  will  show  that 
some,  if  not  all,  of  the  applicants  compute  their  ton- 
23875  nage  and  ton  miles  on  the  basis  either  of  actual 
weight  or  a  cube  formula,  depending  upon  which 
produces  the  higher  weight  and  higher  ton  mileage. 
Nothing  in  the  new  regulation  or  in  the  instructions  thereto 
attached  precludes  the  continued  use  of  the  cube  formula 
or  requires  any  adjustments  in  the  data  reported  to  the 
Board  because  of  the  employment  of  that  formula.  The 
extent  of  such  overstatements,  therefore,  cannot  be  deter¬ 
mined  without  a  further  hearing. 

Cargo  manifests  provided  for  in  Paragraph  (c)  (4)  (i) 
will  not  produce  the  necessary  information  since  there  is 
no  requirement  that  data  such  as  that  above  referred  to, 
be  incorporated  in  such  manifests.  Moreover,  such  infor¬ 
mation  as  is  contained  in  cargo  manifests  is  to  be  kept, 
according  to  the  regulation,  on  a  confidential  basis.  As  will 
be  shown  below’,  supplying  of  information  in  that  manner 
will  not  meet  the  requirements  of  a  fair  hearing  and  re¬ 
liance  by  the  Board  upon  such  data  would  constitute  re- 
versable  error  since  vitally  interested  parties  would  be 
denied  the  opportunity  for  cross-examination  and  rebuttal. 

The  answer  recently  filed  by  The  Flying  Tigers  further 
establishes  that  relevant  newT  evidence  exists  and  that  such 
evidence  can  be  made  available  only  upon  a  further  hear¬ 
ing.  The  Flying  Tigers  allege  that  the  non-certificated 
carriers  “have  developed  a  steadily  increasing  volume  of 
new  airfreight”  and  “that  the  operating  experience  of  The 
Flying  Tigers  Line  in  the  past  few  months  but  adds  sup¬ 
port  to  the  findings  of  the  Examiners.”  (Italics  added). 
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Obviously,  The  Flying  Tigers  are  not  in  a  position  to  say 
what  types  of  traffic  are  being  carried  by  other  applicants. 
In  any  event,  the  statements  in  The  Flying  Tigers  answer 
are  merely  general  allegations  unsupported  by  fact.  They 
are  in  direct  conflict  with  data  referred  to  in 
23876  United’s  petition.  The  information  called  for  by 
Section  202.1(c)  will  not  throw  any  light  whatsoever 
on  the  applicants  claims  regarding  “new  airfreight”  volume. 

The  applicants,  at  the  hearing,  also  made  extravagant 
claims  as  to  the  existence  of  a  very  large  air  freight  poten¬ 
tial.  While  the  data  to  be  reported  under  the  new  regula¬ 
tion  will  show,  as  United  pointed  out  in  its  petition,  that 
none  of  the  applicants  has  approached  its  forecasts  of 
traffic,  that  data  will  not  show  why  the  applicants  have  not 
done  so.  Was  it  because  rates  were  too  high?  If  so,  what 
effect  will  rising  costs  have  on  the  prospective  rates  of  the 
applicants?  Was  it  because  the  applicants  failed  or  had 
no  inclination  to  develop  certain  types  of  traffic?  The 
answers  to  such  questions  as  these  are  vital  to  a  determina¬ 
tion  whether  a  system  of  property-only  carriers  should  be 
superimposed  upon  the  air  freight  services  of  the  certifi¬ 
cated  carriers.  The  answers  will  not  be  supplied  by  statisti¬ 
cal  data  under  Section  202.1(c)  but  can  be  obtained  only 
at  a  further  hearing. 

Similarly,  the  filing  of  balance  sheets  and  profit  and  loss 
statements  under  Section  202.1(c)  will  not  furnish  answers 
to  many  problems  concerning  equipment,  costs  and  other 
factors  relating  to  fitness,  willingness  and  ability.  United, 
in  its  petition,  alleged  and  is  prepared  to  show  that  certain 
of  the  applicants  disposed  of  equipment.  Reports  required 
by  Section  202.1(c)  will  not  throw  any  light  on  the  reasons 
for  such  dispositions.  Moreover,  it  now  appears  that  some 
of  the  applicants  contemplate  leasing  from  the  government, 
types  of  aircraft  not  heretofore  operated  by  them.  The 
statistical  reports  to  be  filed  with  the  Board  will  not  dis¬ 
close  evidence  relating  to  many  features  surrounding  such 
a  step. 
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Nor  will  those  reports  provide  useable  data  or 

23877  details  on  unit  costs.  Such  evidence  is  exceedingly 
important  not  only  because  of  its  bearing  upon  the 

applicants’  ability  or  inability  to  conduct  economical  opera¬ 
tions  but  also  upon  their  ability  to  achieve  rates  which,  at 
the  time  of  the  hearing,  they  claimed  they  would  achieve 
and  which  are  essential  if  they  are  to  begin  to  approach 
their  traffic  forecasts.  Again,  information  on  the  above 
matters  can  only  be  obtained  at  a  further  hearing. 

The  filing  of  balance  sheets  and  profit  and  loss  state¬ 
ments  will  not  overcome  the  deficiencies  in  the  present 
record  bearing  on  the  important  question  of  the  ability  of 
the  applicants  to  raise  necessary  capital.  California- 
Eastern,  an  applicant  recommended  for  certification  by  the 
Examiners,  has  suspended  operations  and  is  in  the  process 
of  endeavoring  to  work  out  arrangements  as  to  its  debts 
under  Chapter  11  of  the  Bankuptcy  Act.  The  filing  of  re¬ 
ports  will  not  contain  essential  evidence  surrounding  that 
entire  situation. 

United  has  alleged  and  is  prepared  to  prove  that  sub¬ 
stantial  changes  in  management  and  operating  personnel 
have  occurred  with  respect  to  various  applicants  since  the 
close  of  the  hearing.  Reports  required  under  Section 
202.1  (c)  will  not  show  the  basis  for  such  changes  or 
whether  in  fact  the  applicants  now’  have  qualified  organiza¬ 
tions.  For  example,  California-Eastern,  winch  at  the  time 
of  the  hearing  had  as  its  president  an  experienced  aviation 
operator  and  subsequently  had  as  its  directing  head  a 
former  president  of  a  certificated  air  carrier,  now  has  as 
its  president  a  man  whose  primary  business  has  been  in  the 
investment  field. 

The  Board  itself  has  recognized  the  need  for  thorough 
analysis  beyond  mere  ex  parte  presentations  with  respect 
to  the  issues  in  this  proceeding.  In  its  Opinion  in  Docket 
No.  3132  et  al.,  decided  October  2,  1947,  the  Board 

23878  in  referring  to  the  instant  case  said  (p.  4) : 
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“Issues  of  this  character  are  not  easily  decided. 
They  demand  not  ex  parte  presentations,  but  an 
analysis  in  the  light  of  all  available  evidence.  To  that 
end,  an  Air  Cargo  Case  was  instituted  which,  it  is 
hoped,  will  permit  a  basis  for  coming  to  a  considered 
and  wise  solution  of  this  important  problem.” 

Furthermore,  there  are  many  other  matters  not  related 
to  the  applicants’  operations,  respecting  which  new  and  es¬ 
sential  evidence  is  available,  but  which  would  not  be  sup¬ 
plied  in  any  way  under  Section  202.1  (c).  The  record  in 
the  Air  Freight  Case  is  devoid  of  data  respecting  develop¬ 
ments  during  the  past  year  which  have  critically  affected 
the  entire  air  transport  industry.  It  contains  no  evidence 
relating  to  the  composition  of  the  air  freight  traffic  car¬ 
ried  by  the  certificated  carriers  since  the  hearing,  or  con¬ 
cerning  those  carriers’  efforts  or  plans  for  developing  air 
freight  traffic.  The  record  also  is  lacking  in  evidence  as  to 
the  operations  of  Air  Cargo,  Inc.,  and  the  effect  of  those 
operations  upon  the  air  freight  services  of  the  certificated 
carriers.  Such  evidence  could  not  be  presented  at  the  hear¬ 
ing  because  Air  Cargo,  Inc.  was  being  activated  as  an 
operating  company  at  the  close  of  the  hearing.  Nor  is 
there  any  evidence  respecting  the  applicants’  reversal  of 
position  in  regard  to  air  express.  The  applicants  at  the 
hearing  disclaimed  any  interest  in  air  express.  Now,  how¬ 
ever,  it  appears  that  they  want  authority  not  only  to  carry 
air  freight  but  also  air  express,  and  the  Examiners’ 
recommendations  would  permit  them  to  do  so.  Evidence 
on  all  of  these  matters  is  essential  to  a  proper  determination 
as  to  whether  or  not  the  public  convenience  and  necessity 
requires  property-only  carriers. 

Judicial  precedent  establishes  the  necessity  for  further 
hearing  where,  as  here,  there  have  been  substantial  changes 
in  conditions.  The  principles  stated  by  the 
23879  Supreme  Court  in  Atchison,  Topeka  &  Santa  Fe 
Railway  Co.  vs.  United  States,  284  U.  S.  248  (1932), 
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although  directed  to  questions  of  rates,  are  fully  applicable 
to  the  present  proceeding.  There,  the  Court  in  overturning 
a  rate  order  made  by  the  Interstate  Commerce  Commission 
in  the  depression  era  of  the  1930’s,  on  the  basis  of  a  1928 
record,  said  (pp.  260,  262) : 

“It  is  plain  that  a  record  which  was  closed  in  Sep¬ 
tember,  192S — relating  to  rates  on  a  major  description 
of  the  traffic  of  the  carriers  in  a  vast  territory — can¬ 
not  be  regarded  as  representative  of  the  conditions 
existing  in  1931.  That  record  pertains  to  a  different 
economic  era  and  furnishes  no  adequate  criterion  of 
present  requirements  *  •  * 

“•  *  *  The  legal  standards  governing  the  action  of 
the  Commission  in  determining  the  reasonableness  of 
rates  are  unaltered.  In  the  discharge  of  its  duty,  a 
fair  hearing  is  a  fundamental  requirement  Inter¬ 
state  Commerce  Comm.  v.  Louisville  &  NashviUe  R. 
Co.,  227  U.  S.  S8,  91.  In  the  instant  proceeding,  the 
hearing  accorded  related  to  conditions  which  had  been 
radically  changed,  and  a  hearing,  suitably  requested, 
which  would  have  permitted  the  presentation  of  evi¬ 
dence  relating  to  existing  conditions,  was  denied.  We 
think  that  this  action  was  not  within  the  permitted 
range  of  the  Commission’s  discretion,  but  was  a  denial 
of  right.” 

Apart  from  other  changes  in  conditions  which  have  been 
specified  in  the  petitions  filed  by  United  and  other  parties, 
the  Board,  by  its  owm  action  in  issuing  Section  292.5  of  its 
Economic  Regulations,  has  given  applicants  common  car¬ 
rier  authority  with  respect  to  cargo  and  the  applicants 
have  operated  pursuant  thereto.  There  is  now  available 
the  results  of  those  operations  and  those  results  are  con¬ 
trary  to  the  applicants’  predictions  at  the  hearing  but  will 
not  be  made  a  part  of  the  record  in  this  proceeding  unless 
a  further  hearing  is  held. 
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The  doctrine  of  “official  notice”  may  not  be  utilized  to 
make  up  the  many  deficiencies  in  the  record.  The  parties 
are  entitled  to  an  appropriate  opportunity  to  explain  or 
rebut  any  “noticed”  data.  That  opportunity  can  be  ac¬ 
corded  only  at  a  further  hearing.  Section  7  (d)  of  the 
Administrative  Procedure  Act  specifically  pro- 
23880  vides : 

“The  transcript  of  testimony  and  exhibits, 
together  with  all  papers  and  requests  filed  in  the  pro¬ 
ceeding,  shall  constitute  the  exclusive  record  for  de¬ 
cision  in  accordance  with  Section  8  and,  upon  payment 
of  lawfully  prescribed  costs,  shall  be  made  available 
to  the  parties.  Where  any  agency  decision  rests  on 
official  notice  made  of  a  material  fact  not  appearing 
in  the  evidence  in  the  record,  any  party  shall  on  timely 
request  be  afforded  an  opportunity  to  show  the  con¬ 
trary.” 

The  Supreme  Court,  in  discussing  the  subject  of  official 
notice,  in  Ohio  Bell  Telephone  Co.  vs.  Public  Utilities 
Commission ,  301  U.  S.  292  (1937),  said  (P.  304): 

“Regulatory  commissions  have  been  invested  with 
broad  powers  within  the  sphere  of  duty  assigned  to 
them  by  law.  Even  in  quasi-judicial  proceedings  their 
informed  and  expert  judgment  exacts  and  receives  a 
proper  deference  from  courts  when  it  has  been  reached 
with  due  submission  to  constitutional  restraints.  West 
Ohio  Gas  Co.  v.  Public  Utilities  Comm’n  (No.  1), 
Supra,  p.  70;  West  Ohio  Gas  Co.  v.  Public  Utilities 
Comm’n  (No.  2),  294  U.  S.  79;  Los  Angeles  Gas  & 
Electric  Corp.  v.  Railroad  Commission,  289  U.  S.  287, 
304.  Indeed,  much  that  they  do  within  the  realm  of 
administrative  discretion  is  exempt  from  supervision 
if  those  restraints  have  been  obeyed.  All  the  more  in¬ 
sistent  is  the  need,  when  power  has  been  bestowed  so 
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freely,  that  the  ‘inexorable  safeguard’  {St.  Joseph 
Stock  Yards  Co.  v.  United  States,  298  U.S.  38,  73)  of 
a  fair  and  open  hearing  be  maintained  in  its  integrity. 
Morgan  v.  United  States,  298  U.  S.  468,  480,  481;  Inter¬ 
state  Commerce  Comm’n  v.  Louisville  &  N.  R.  Co., 
Supra.  The  right  to  such  a  hearing  is  one  of  ‘the  rudi¬ 
ments  of  air  play’  {Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Poll, 
232  U.  S.  165,  168)  assured  to  every  litigant  by  the 
Fourteenth  Amendment  as  a  minimal  requirement. 
West  Ohio  Gas  Co.  v.  Public  Utilities  Comm’n  (No.  1) 
(No.  2),  Supra;  Brinkerhoff-Faris  Co.  v.  Hill,  281 
U.  S.  673,  682.  Cf.  Norwegian  Nitrogen.  Co.  v.  United 
States,  Supra.  There  can  be  no  compromise  on  the 
footing  of  convenience  or  expediency,  or  because  of  a 
natural  desire  to  be  rid  of  harassing  delay,  when  that 
minimal  requirement  has  been  neglected  or  ignored.” 
(Italics  added.) 

Harassing  delay,  as  the  applicants  contend,  is  not  in¬ 
volved  here.  The  importance  of  a  further  hearing  is  such 
that  “there  can  be  no  compromise  on  the  footing  of  con¬ 
venience  or  expediency.”  The  statistics  called  for  by  Sec¬ 
tion  202.1  (c)  would  only  be  a  skeleton  and  a  partial  skele¬ 
ton  at  that.  In  order  to  comply  with  the  requirements  of 
a  fair  and  open  hearing,  the  relevant  new  evidence 
23881  must  be  submitted  with  the  opportunity  for  cross- 
examination  and  rebuttal. 

Administrative  agencies  are  limited  in  “noticing”  data 
filed  with  them,  particularly  data  filed  on  a  confidential 
basis  such  as  the  reports  to  be  filed  with  the  Board  under 
Section  202.1  (c)  (4).  Even  when  such  data  is  made  a  part 
of  the  record  in  a  proceeding,  the  opportunity  for  cross- 
examination  must  be  provided  if  a  full  and  fair  hearing 
is  to  be  had.  In  Powhatan  Mining  Co.  vs.  I  ekes  (CCA  6th, 
1941),  118  F.  (2d)  105,  where  the  Bituminous  Coal  Com¬ 
mission  presented  in  evidence  in  a  proceeding,  statistical 
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data  taken  from  confidential  reports  filed  with  the  Com¬ 
mission  but  refused  to  decode  certain  symbols  contained 
in  the  data,  the  Court  held  that  the  parties  affected  had 
been  deprived  of  a  fair  hearing  as  required  by  law.  The 
Court  there  said  (pp.  109,  110) : 

“•  #  •  It  is  true  that  administrative  tribunals,  in¬ 
cluding  the  Division,  are  not  bound  by  the  common  law 
rules  of  evidence,  but  the  more  liberal  the  practice  in 
admitting  testimony,  the  more  imperative  it  is  to  pre¬ 
serve  ‘the  essential  rules  of  evidence  by  which  rights 
are  asserted  or  defended.’  Interstate  Commerce  Com¬ 
mission ,  v.  Louisville  &  Nashville  Rd.  Co.,  227  U.  S. 
88,  93.  Cf.  Consolidated  Edison  Co.  v.  National  Labor 
Relations  Board,  305  U.  S.  197,  229,  230.  The  hearing 
must  be  full.  Morgan  v.  United  States,  298  U.  S.  468. 
Full  hearing  includes  the  right  to  cross-examine. 

“The  situation  is  that  the  Division’s  employees  made 
the  tabulations  from  material  to  which  it  had  full  ac¬ 
cess,  from  material  ordered  by  statute  to  be  held  ‘con¬ 
fidential’,  and  hence  withheld  from  petitioners.  The 
Division  introduced  the  tabulations  as  evidence,  and 
objected  to  giving  information  as  to  the  identity  of  the 
producers.  But  this  identity  had  to  be  known  for  proper 
cross-examination,  which  was  essential  to  develop  the 
authenticity  or  untruth  of  the  tabulations.  The  dis¬ 
advantages  that  result  from  the  fact  that  the  adminis¬ 
trative  bodies  exercise  both  executive  and  quasi¬ 
judicial  functions  have  often  been  discussed.  Doubtless 
the  Congress,  to  which  decision  of  such  questions  is 
confided,  considered  that  the  convenience  of  the  process 
and  the  resulting  expedition  of  public  business  justi¬ 
fied  the  merging  of  the  functions.  But  we  have  seen 
no  other  instance  in  which  such  an  administrative 
agency  has,  by  adopting  rules  which  provide 
23882  for  tabulations  based  on  secret  material  within 

its  own  possession,  created  evidence  to  be  used 
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against  parties  to  a  controversy  before  the  adminis¬ 
trative  agency,  and  has  ruled  that  the  evidence  cannot 
be  attacked  by  the  ordinary  methods  of  cross-examina¬ 
tion. 

“We  think  that  this  procedure  violates  the  essential 
canons  of  fairness  laid  down  by  the  Supreme  Court. 
Interstate  Commerce  Commission  v.  Louisville  & 
Nashville  Rd.  Co.,  Supra;  Consolidated  Edison  Co.  v. 
National  Labor  Relations  Board ,  supra.  The  director, 
in  holding  a  hearing  under  Section  4  II  (a)  of  the  Act 
is  performing  a  function  widely  different  from  ordin¬ 
ary  executive  action.  The  dutv  carries  with  it  funda- 
•>  •> 

mental  procedural  requirements.  Morgan  v.  United 
States,  supra.  We  are  unable  to  see  how  there  has 
been  a  full  hearing  unless  the  right  to  cross-examine 
has  been  afforded. 

“The  fact  that  the  director’s  order  might  be  justi¬ 
fied  on  the  merits  does  not  obviate  the  require¬ 
ment  of  a  fair  trial.  Inland  Steel  Co.  v.  National  Labor 
Relations  Board,  109  F  (2d)  9,  20.  The  requirement 
of  fair  trial  is  binding  on  administrative  agencies  as 
well  as  on  courts.  Morgan  v.  United  States,  304  U.  S. 
1,  14,  15;  Shields  v.  Utah  Idaho  Central  Rd.  Co.  305 
U.  S.  177;  Ohio  Bell  Telephone  Co.  v.  Public  Utilities 
Commission,  301  U.  S.  292,  302,  304.  #  •  •  * 

“The  practical  application  of  this  rule  is  emphasized 
in  this  case.  The  exhibits  are  admissible  under  the 
broad  rule  that  administrative  agencies  are  not  bound 
by  the  ordinary  rules  of  evidence.  All  the  more 
scrupulous  should  be  the  effort  on  the  part  of  the 
agency  to  extend  to  the  litigant  the  right  to  test  evi¬ 
dence  thus  admitted  by  the  fullest  possible  cross- 
examination.” 

Section  202.1  (c)  does  not  require  the  filing  of  any  re¬ 
ports  by  iion-certificated  cargo  carriers  before  July  15, 
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194S.  Some  of  the  applicants,  for  one  reason  or  another, 
may  be  late  in  their  filings,  so  that  all  of  the  initial  reports 
will  not  be  before  the  Board  on  the  date  fixed.  Unless  a 
further  hearing  is  granted,  it  is  conceivable  that  briefs 
will  have  been  filed,  oral  argument  had  and  this  case  sub¬ 
mitted  to  the  Board  for  decision  before  any  of  the  required 
reports  are  on  file.  In  that  event,  United  and  other  inter- 
venors  clearly  would  be  denied  their  right  to  a  full  and 
fair  hearing. 

United,  therefore,  respectfully  submits  that  information 
which  may  be  supplied  under  the  new  Section 
23883  202.1  (c)  of  the  Board’s  Economic  Regulations  will 
not  cure  the  deficiencies  in  the  present  record  in 
the  Air  Freight  Case.  A  further  hearing  not  only  is  a  mat¬ 
ter  of  right  insofar  as  the  parties  requesting  the  same  are 
concerned,  but  it  is  also  a  matter  of  necessity  in  order  to 
enable  the  Board  to  administer  its  duties  under  the  Civil 
Aeronautics  Act.  The  further  hearing  should  be  had  before 
the  Board  issues  its  decision  rather  than  after. 

Respectfully  submitted, 

United  Air  Lines,  Inc. 

(Signed)  Mayer,  Meyer,  Austrian  &  Platt 
By:  Mayer,  Meyer,  Austrian  &  Platt 
Its  Attorneys. 

♦  #  ♦  #  * 
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Orders 

Serial  Number  E-1612 

EXITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C., 
on  the  21st  dav  of  May,  1948. 


Order 

United  Air  Lines,  Inc.,  Eastern  Air  Lines,  Inc.,  and 
Transcontinental  &  Western  Air,  Inc.,  having  filed  with 
the  Board  on  April  26,  1948  (as  supplemented  May  3, 
194S),  May  3,  194S  and  May  6,  194S,  respectively,  petitions 
to  reopen  the  record  in  the  above-entitled  proceedings 
for  further  hearing  regarding,  inter  alia ,  the  cargo  opera¬ 
tions  of  the  various  parties  to  said  proceeding  since  the 
conclusion  of  the  hearing  therein; 

Eastern  Air  Lines,  Inc.,  having  also  filed  with  the  Board 
on  May  3,  1948,  (1)  a  motion  to  postpone  the  time  for 
filing  briefs  to  the  Board  and  for  oral  argument  until 
completion  of  the  further  hearing  sought  therein  and  (2) 
a  motion  to  prescribe  the  form  of  reports  contemplated  by 
section  292.5  of  the  Economic  Regulations  for  Noncertifi- 
cated  Cargo  Carriers; 

American  Airlines,  Inc.,  Chicago  and  Southern  Air 
Lines,  Inc.,  Delta  Air  Lines,  Inc.,  National  Airlines,  Inc., 
and  Northwest  Airlines,  Inc.,  having  filed  with  the  Board 
memoranda  in  support  of  and  joining  in  the  aforemen¬ 
tioned  requests  for  further  hearing; 

The  Board  having  by  Order  Serial  No.  E-1613,  issued 
concurrently  herewith,  required  the  nonce rtificated  appli- 
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cants  in  the  above-entitled  proceeding  to  file  a  special  re¬ 
port  pursuant  to  section  407(a)  of  the  Civil  Aeronautics 
Act  of  1938,  as  amended,  disclosing  certain  financial  and 
operating  data  for  the  calendar  year  1947  and  the  first 
calendar  quarter  of  1948; 

The  stipulation  made  a  part  of  the  record  in  the  above- 
entitled  proceeding  on  December  13,  1946,  having  provided 
that  any  reports  required  by  the  Board  of  the  noncertifi- 
cated  applicants,  if  filed  with  the  Board  prior  to  its 
23919  decision  therein,  shall  be  incorporated  into  the  rec¬ 
ord  and  considered  a  part  thereof ; 

The  Board  having  on  May  7,  1948,  by  appropriate 
amendment  to  section  202.1  of  the  Economic  Regulations 
(Regulation  Serial  No.  ER-124)  prescribed  certain  re¬ 
porting  requirements  for  Noneertificated  Cargo  Carriers 
operating  pursuant  to  section  292.5  of  the  Economic  Regu¬ 
lations  ; 

The  Board,  upon  consideration  of  the  aforesaid  peti¬ 
tions,  motions  and  memoranda  in  support  thereof,  finding 
(1)  that  the  motion  of  Eastern  Air  Lines,  Inc.,  to  prescribe 
the  form  of  reports  contemplated  by  section  292.5  of  the 
Economic  Regulations  has  been  rendered  moot  by  adoption 
by  the  Board  on  May  7,  1948,  of  an  amendment  to  section 
202.1  of  the  Economic  Regulations  (Regulation  Serial  No. 
ER-124);  (2)  that  the  motion  of  Eastern  Air  Lines,  Inc., 
to  defer  further  procedural  steps  in  the  above-entitled  pro¬ 
ceeding  should  be  granted  only  insofar  as  the  filing  of 
briefs  and  oral  argument  in  said  proceeding  are  deferred 
until  the  filing  of  the  aforementioned  special  reports  by 
noneertificated  applicants;  (3)  that  the  data  submitted  in 
said  special  reports  will  by  virtue  of  the  above-mentioned 
stipulation  become  a  part  of  the  record  in  this  proceeding ; 
and  (4)  that  the  aforementioned  petitions  to  reopen  the 
record  for  further  hearing  do  not  set  forth  matters  suffi¬ 
cient  to  warrant  the  relief  requested; 
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It  Is  Ordered: 


1.  That  the  aforementioned  requests  for  reopening  the 
record  in  the  above-entitled  proceeding  for  further 
hearing  be  and  they  are  hereby  denied; 

2.  That  the  motion  of  Eastern  Air  Lines,  Inc.,  to  pre¬ 
scribe  the  form  of  reports  contemplated  by  section  292.5  of 
the  Economic  Regulations  be  and  it  is  hereby  dismissed; 

3.  That  the  filing  of  briefs  to  the  Board  and  the  date  for 
oral  argument  before  the  Board  in  the  above-entitled  pro¬ 
ceeding  be  postponed  until  after  receipt  of  the  aforesaid 
special  reports;  and 

4.  That  the  motion  of  Eastern  Air  Lines,  Inc.,  to  post¬ 
pone  the  time  for  filing  briefs  to  the  Board  and  for  oral 
argument,  except  to  the  extent  to  which  it  is  granted  by 
the  next  preceding  paragraph  be  and  it  is  hereby  denied. 

Bv  the  Civil  Aeronautics  Board : 


(SEAL) 


/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 
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Orders 

Serial  Number  E-1613 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C., 
on  the  21st  day  of  May,  1948. 

•  •  •  •  • 


Order  Requiring  Special  Reports 
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It  Appearing  to  the  Board: 

1.  That  in  the  Air  Freight  Case,  Docket  No.  810,  et  al. , 
and  the  Boston-New  Y  ork-Atlanta-N  ew  Orleans  Case , 
Docket  No.  730  et  al .,  various  applications  have  been  heard 
and  are  now  pending  for  certificates  of  public  convenience 
and  necessity  under  section  401  of  the  Civil  Aeronautics 
Act  of  1938,  as  amended,  authorizing  cargo  carrier  oper¬ 
ations  ; 

2.  That  in  the  aforementioned  Air  Freight  Case ,  the 
parties  have  stipulated  that  there  shall  be  incorporated 
into  and  considered  as  a  part  of  the  record  in  said  pro¬ 
ceeding  “any  reports  required  by  the  Board  of  the  non- 
certificated  applicants  in  this  case,  filed  with  the  Board 
prior  to  the  decision  of  the  Board  in  this  proceeding” ; 

3.  That  the  only  non-certificated  applicants  in  the  Air 
Freight  Case  thus  far  required  to  file  reports  with  the 
Board  are  those  applicants  who  hold  Letters  of  Registra¬ 
tion  as  non-certificated  cargo  carriers  under  section  292.5 
of  the  Board’s  Economic  Regulations; 

4.  That  the  first  reports  which  the  aforementioned 
holders  of  Letters  of  Registration  are  required  to  file  with 
the  Board  need  not  be  submitted  until  July  15,  1948;  and 
that  incorporation  of  such  data  into  the  record  of  the  Air 
Freight  Case  pursuant  to  the  terms  of  the  aforementioned 
stipulation  would  tend  to  delay  further  proceedings  in  the 
said  case  to  that  extent; 

5.  That  those  non-certificated  applicants  in  the  Air 
Freight  Case  who  do  not  hold  Letters  of  Registration 
under  the  aforementioned  section  292.5  are  not  now  re¬ 
quired  by  any  regulation  of  the  Board  to  file  reports  re¬ 
garding  their  financial  conditions  or  operations ; 

23921  6.  That  it  is  in  the  public  interest  that  recent 

financial  and  operational  data,  as  hereinafter  spe¬ 
cified,  be  submitted  to  the  Board,  and  used,  to  the  extent 
permissible,  as  a  part  of  the  record  in  the  Air  Freight  Case 
in  accordance  with  the  aforementioned  stipulation. 
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Appendix  1 

The  Board,  acting  pursuant  to  the  Civil  Aeronautics  Act 
of  1938,  as  amended,  particularly  sections  205(a)  and 
407(a)  thereof,  and  finding  that  its  action  herein  is  neces¬ 
sary  in  order  to  carry  out  the  provisions  of,  and  to  exer¬ 
cise  and  perform  its  powers  and  duties  under  the  Act ; 

Now,  therefore,  it  is  ordered,  That  Air-Borne  Cargo 
Lines,  Inc.,  Air  Cargo  Transport  Corp.,  Airnews,  Inc., 
American  Air  Express  Corp.,  Calasia  Air  Transport, 
California  Eastern  Airways,  Inc.,  Flamingo  Air  Service, 
Inc.,  Globe  Freight  Airline,  Inc.,  Mutual  Aviation,  Inc., 
Slick  Airways,  Inc.,  The  Flying  Tiger  Line,  Inc.,  U.  S.  Air¬ 
lines,  Inc.,  and  Willis  Air  Service,  Inc.,  be  and  they  are 
hereby  directed  to  submit  to  the  Board,  within  20  days 
after  the  date  of  service  of  this  order,  a  special  report  con¬ 
taining  the  information  and  covering  the  periods  described 
in  Appendix  No.  1  to  this  order,  which  Appendix  is  at¬ 
tached  hereto  and  made  a  part  hereof ;  Provided,  That  any 
of  the  aforementioned  applicants  may  elect  to  file  in  lieu 
of  the  report  described  in  Appendix  No.  1  hereof  reports 
on  the  Board's  Forms  41  and  41(a)  for  the  prescribed 
periods. 

By  the  Civil  Aeronautics  Board; 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 

APPENDIX  NO.  1 

Order  Serial  No.  E-1613 
adopted  May  21,  1948 

Special  Report 

For  the  calendar  year  1947,  and  for  the  calendar  quarter 
ending  March  31,  1948,  each  applicant  named  in  said  Order 
Serial  No.  E-1613  shall  report  the  following  data: 

1.  Balance  sheet  (as  of  end  of  reporting  period). 


(SEAL) 

23922 
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Appendix  1 

2.  Profit  and  loss  statement 1  (insofar  as  practicable,  dis¬ 
tinguish  items  attributable  to  transportation  operations 
from  items  attributable  to  other  operations). 

3.  Personnel .  For  the  payroll  period  ending  nearest  the 
middle  of  the  last  month  of  the  reporting  period,  set  forth 
data  as  follows : 

(a)  The  number  of  flight  personnel  engaged  in  trans¬ 
portation  and  the  number  in  other  activities  (such 
as  flight  training). 

(b)  The  number  of  ground  personnel  engaged  in 
transportation  and  the  number  in  other  activities. 

(c)  The  total  number  of  personnel. 

4.  Transportation.  For  the  following  data,  distinguish 
between  operations  which  were,  and  operations  -which  were 
not,  performed  under  any  Letter  of  Registration: 

(a)  Revenue  aircraft  hours  and  miles,  and  total  air¬ 
craft  hours  and  miles  during  each  calendar 
quarter  of  the  period  covered.2 
23923  (b)  Number  of  tons  of  revenue  cargo  during 

each  calendar  quarter  of  the  period 
covered. 

(c)  Revenue  ton-miles  of  cargo  during  each  calendar 
quarter  on  the  period  covered.3 

(d)  To  the  extent  available,  the  percentage  distribu¬ 
tion  of  ton-miles  of  cargo  carried,  by  type  of  com¬ 
modity. 

5.  Station  data. 

(a)  The  number  of  flights  arriving  at  and  departing 
from  each  station  served  during  each  calendar 
quarter  of  the  period  covered. 

1  To  the  extent  practicable,  applicants  should  use  the  classification  of 
accounts  established  in  the  Hoard’s  Uniform  System  of  Accounts. 

2  Aircraft  hours  flown  shall  not  include  taxi  time  and  warm-up  time, 
but  shall  be  computed  from  the  time  the  plane  becomes  airborne  to  the  time 
of  landing. 

3  Ton-miles  of  cargo  are  to  be  computed  on  the  basis  of  the  miles 
flown  per  interstation  trip  multiplied  by  the  number  of  tons  carried. 
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(b)  The  total  tons  of  cargo  enplaned  and  deplaned  at 
each  station  during  each  calendar  quarter  of  the 
period  covered. 

6.  The  names  and  business  addresses  of  all  officers  and 
directors  of  the  applicant  as  of  a  recent  date. 

The  special  report  shall  be  prepared  in  accordance  with 
accepted  practices  and  certified  as  correct  by  a  responsible 
officer  of  the  reporting  applicant. 
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•  *  *  *  # 

EXCEPTIONS  AND  PETITION  FOR  RECONSIDERA¬ 
TION  OF  UNITED  AIR  LINES,  INC.,  WITH  RESPECT 
TO  THE  BOARD’S  ORDERS  OF  MAY  21,  1948,  SERIAL 
NOS.  E-1612  AND  E-1613. 

United  Aik  Lines,  Inc.  (“United”),  for  the  reasons 
hereinafter  set  forth,  respectfully  excepts  to  and  requests 
reconsideration  of  the  Board’s  orders  of  May  21,  1948, 
Serial  Nos.  E-1612  and  E-1613: 

A. 

1.  The  Board’s  aforesaid  orders  denv  United  a  full  and 
fair  hearing  to  which  it  is  entitled  by  law. 

See  Interstate  Commerce  Commission  v.  Louisville  & 
Nashville  R.R.  Co.,  227  U.  S.  88,  91-94  (1913) ;  Ohio  Bell 
Telephone  Co.  v.  Public  Utilities  Commission,  301  U.  S.  292, 
302-305  (1937) ;  Morgan  v.  United  States,  304  U.  S.  1,  18-21 
(1938) ;  Powhatan  Mining  Co.  v.  Ickes  (C.  C.  A.  6th,  1941) 
118  F.  (2d)  105, 109, 1 10;  Kline  v.  United  States  (D.  C.,  Neb. 
1941 )  41  F.  Supp.  577,  583. 

2.  The  Board’s  action  in  denying  United’s  petition  and 
its  failure  to  require  and  receive  evidence  as  to  changed 
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conditions  (and  the  causes  therefor),  occurring 

24126  subsequent  to  the  hearing,  with  respect  to  the  cer¬ 
tificated  carriers,  the  applicants  and  the  air  trans¬ 
portation  industry  generally  and  directly  bearing  upon 
basic  issues  in  this  proceeding,  are  beyond  the  range  of 
administrative  discretion. 

See  Atchison  Topeka  &  Santa  Fe  Ry.  Co.  v.  United  States , 
284  U.  S.  248  (1932) ;  Braniff  Airways,  Inc.  v.  Essair,  Inc., 
147  F.  (2d)  152  (1945). 

3.  The  Board’s  aforesaid  orders  erroneously  deny 
United  an  opportunity  for  cross-examination  to  which  it  is 
entitled  with  respect  to  data  contained  in  the  special  or  any 
other  reports  of  applicants  ordered  to  be  filed  with  the 
Board,  as  well  as  with  respect  to  communications  designed 
to  influence  the  Board  in  this  proceeding  and  sent  to  it  by 
governmental  agencies  and  by  representatives  of  appli¬ 
cants.  Said  orders  also  erroneously  deny  United  the  op¬ 
portunity  to  which  it  is  entitled  to  offer  available  new  and 
material  evidence  in  rebuttal  to  such  data  and  Communi¬ 
cations. 

See  Administrative  Procedure  Act,  Section  7  (c) ;  House 
Committee  Report  on  Administrative  Procedure  Act, 
1946,  page  37;  West  Ohio  Gas  Co.  v.  Public  Utilities  Com¬ 
mission,  294  U.  S.  63,  69-70  (1935);  Powhatan  Mining  Co. 
v.  Ickes,  supra;  Automobile  Sales  Co.  v.  Bowles  (D.  C., 
N.  D.  Ohio,  1944)  58  F.  Supp.  469-472-473. 

4.  The  Board’s  order,  Serial  No.  E-1613  requiring  the 
filing  of  special  reports  by  applicants,  constitutes  an  im¬ 
proper  attempt  to  incorporate  such  prospective  reports 

into  the  record. 

24127  5.  The  Board’s  aforesaid  orders  were  issued 
without  adequate  consideration,  if  any,  of  United’s 

memorandum  dated  May  20,  194S,  filed  with  the 

Board  respecting  the  inadequacy  of  Section  202.1  (c)  of  the 
Board’s  Economic  Regulations  to  overcome  deficiencies  in 
the  record  by  the  use  of  reports  untested  by  cross-examina¬ 
tion  and  unanswered  bv  rebuttal  evidence. 

* 
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B. 

1.  Judicial  precedent  firmly  establishes  the  necessity  for 
fulL,  open  and  fair  hearings  before  administrative  agencies. 
Thus,  the  Supreme  Court  in  Ohio  Bell  Telephone  Co.  v. 
Public  Utilities  Commission ,  301  U.  S.  292  (1937),  said  at 
page  304: 

“Regulatory  commissions  have  been  invested  with 
broad  powers  within  the  sphere  of  duty  assigned  to 
them  bv  law.  *  •  •  All  the  more  insistent  is  the  need 
when  power  has  been  besto'wed  so  freely,  that  the 
‘inexorable  safeguard’  (St.  Joseph  Stock  Yards  Co.  v. 
United  States,  298  U.  S.  38,  73)  of  a  fair  and  open 
hearing  be  maintained  in  its  integrity.  *  *  #  The  right 
to  such  a  hearing  is  one  of  ‘the  rudiments  of  fair  play’ 
( Chicago ,  M.  &  St.  P.  Ry.  Co.  v.  Polt,  232  U.  S.  165, 
168)  assured  to  every  litigant  by  the  Fourteenth 
Amendment  as  a  minimal  requirement.  #  *  •  There 
can  be  no  compromise  on  the  footing  of  convenience  or 
expedie'ncy,  or  because  of  a  natural  desire  to  be  rid  of 
harassing  delay,  when  that  minimal  requirement  has 
been  neglected  or  ignored.”  (Italics  added.) 

See  also  cases  cited  under  point  A  1,  supra. 

The  Board’s  orders,  Serial  Nos.  E-1612  and  E-1613,  have 
the  effect  of  denying  United  a  full  and  fair  hearing.  This 
is  demonstrated  by  the  fact  that  the  special  reports  re¬ 
quired  of  applicants  under  the  Board’s  order,  Serial  No. 

E-1613,  will  not  supply  substantial  new  evidence 
24128  bearing  directly  upon  important  phases  of  this 
case.  Those  special  reports  will  be  totally  inad¬ 
equate,  both  in  overcoming  the  requirement  of  a  full  and 
fair  hearing  and  in  supplying  the  new  evidence,  for  the 
following  reasons,  among  others: 

(a)  They  will  not  show  that  the  applicants  serve  a 
relatively  small  segment  of  the  shipping  public. 
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(b)  They  will  not  show  that  the  applicants  serve 
comparatively  few  shippers. 

(c)  They  will  not  show  that  the  applicants  serve 
primarily  the  lucrative  large  volume,  long  haul  air 
freight  traffic. 

(d)  They  will  not  provide  information  on  the  ques¬ 
tion  of  the  value  of  the  applicants’  proposed  demand 
type  of  service. 

(e)  They  will  not  provide  necessary  information  in 
regard  to  potential  in  that,  among  other  things,  they 
will  not  show  why  the  applicants  have  not  attained 
their  forecasts  of  traffic  volumes. 

(f)  They  will  provide  only  sketchy  and  incomplete 
information  respecting  the  types  of  commodities  car¬ 
ried  by  the  applicants  and  in  no  event  will  they  show 
why  the  applicants  have  failed  to  develop  many  types 
of  traffic  as  to  which  they  claimed  large  potentials. 

(g)  They  will  not  provide  necessary  information 
respecting  the  fitness,  willingness  and  ability  of  the 
applicants  in  that  (i)  the  filing  of  the  names  and 
addresses  of  officers  and  directors  will  not  throw  any 

light  on  the  experience  or  background  of  the 
24129  persons  listed  or  their  ability  to  conduct  an 

economical  and  efficient  operation  (ii)  such 
lists  will  not  show  the  numerous  changes  in  the 
management  of  the  applicants  between  the  time  of 
hearing  and  the  present  time,  or  the  reasons  for  such 
changes  or  (iii)  none  of  the  data  to  be  reported  will 
show  whether  applicants  can  raise  necessary  capital. 

(h)  They  will  not  provide  necessary  information 
regarding  the  current  financial  condition  and  operat¬ 
ing  status  of  the  various  applicants,  including  Califor¬ 
nia  Eastern  which  is  now  involved  in  a  financial  re¬ 
organization  under  Chapter  11  of  the  Bankruptcy  Act, 
and  which  has  suspended  operations;  nor  will  they 
provide  any  information  as  to  that  company’s  ability  to 
restore  its  organization  and  financial  standing. 
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(i)  They  will  not  provide  any  information  respect¬ 
ing  the  significance  behind  changes  in  stockholdings 
of  the  applicants  or  respecting  the  present  citizen¬ 
ship  of  the  applicants’  stockholders. 

(j)  They  will  not  disclose  whether  employees  of 
applicants  are  receiving  salary  payments  from  non¬ 
company  sources  for  company  work — a  device  which 
will  minimize  expenses  and  costs  reported  to  the 
Board. 

(k)  They  will  not  provide  any  information  as  to 
whether  the  applicants  should  be  authorized  to  carry 

air  express — an  authority  for  which  the  appli- 
24130  cants  are  now  campaigning,  and  which  the  Ex¬ 
aminers  would  allow  but  as  to  which  the  record 
is  completely  devoid. 

(l)  They  will  not  provide  any  information  relative 
to  the  issue  of  national  defense  in  that,  among  other 
things,  those  special  reports  do  not  even  require  data 
respecting  the  applicants’  aircraft. 

Necessary  information  also  will  be  lacking  respecting, 
among  other  things,  the  certificated  carriers’  ability  ade¬ 
quately  to  serve  air  freight  traffic,  their  present  and  plan¬ 
ned  developmental  efforts,  the  types  of  shippers  and 
types  of  commodities  served  by  those  carriers,  the  improve¬ 
ments  in  their  air  freight  services,  and  their  ability  to  meet 
requirements  of  national  defense. 

The  Board’s  action  in  denying  United’s  petition  and  in 
ordering  special  reports  of  the  applicants  is  an  unlawful 
compromise  of  the  rights  of  United  and  other  parties  on 
the  ground  of  expediency.  That  compromise  appears  to 
have  been  prompted  by  urgings  for  precipitate  action  by 
the  applicants  who,  it  is  to  be  remembered,  voluntarily  be¬ 
gan  operations  without  Board  authority  and  who  since  have 
been  accorded  many  privileges  and  advantages  not  nor¬ 
mally  given  to  applicants.  However,  as  stated  by  the 
Supreme  Court  of  the  United  States,  “There  can  be  no  com- 
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promise  on  the  footing  of  convenience  or  expediency  *  •  * 
when  that  minimal  requirement  [of  a  fair  and  open  hear¬ 
ing]  has  been  neglected  or  ignored.’’  Ohio  Bell  Telephone 
Co.  v.  Public  Utilities  Commission,  supra. 

24131  2.  The  right  to  cross-examine  and  to  present 

rebuttal  evidence  in  order  to  provide  complete 
and  true  disclosure  of  the  facts,  also  is  well  established. 
Section  7  (c)  of  the  Administrative  Procedure  Act  pro¬ 
vides,  in  part,  as  follows : 

#  Every  party  shall  have  the  right  *  *  #  to  sub¬ 
mit  rebuttal  evidence,  and  to  conduct  such  cross-exam¬ 
ination  as  may  be  required  for  a  full  and  true  dis¬ 
closure  of  the  facts.” 

The  Supreme  Court  in  Interstate  Commerce  Commission 
v.  Louisville  and  Nashville  Railroad  Company,  supra,  at 
page  93,  said  with  respect  to  administrative  hearings: 

*  *  All  parties  must  be  apprised  of  the  evidence 
submitted  or  to  be  considered,  and  must  be  given 
opportunity  to  cross-examine  witnesses,  to  inspect 
documents  and  to  offer  evidence  in  explanation  or 
rebuttal.  In  no  other  way  can  a  party  maintain  its 
rights  or  make  its  defense.  In  no  other  way  can  it  test 
the  sufficiency  of  the  facts  to  support  the  finding  *  * 
(Italics  added.) 

The  material  and  relevant  evidence  relating  to  subjects 
hereinabove  referred  to,  among  others,  will  not  be  provided 
for  the  record  through  the  special  reports  required  of  ap¬ 
plicants  under  the  Board’s  order,  Serial  No.  E-1613.  That 
evidence  can  only  be  obtained  at  a  further  hearing  where 
opportunity  is  provided  for  cross-examination  and  re¬ 
buttal. 

Except  through  cross-examination  and  the  production  of 
available  new  and  relevant  evidence — 
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(a)  How  will  the  Board  know  the  sources  of  the 
current  funds  of  the  applicants  reported  in  their 
special  reports  ?  How  will  the  Board  know  whether  the 
funds  reported  come  from  the  sale  of  aircraft  or  the 
disposition  of  other  assets’ 

24132  (b)  How  will  the  Board  know  the  facts  regard- 

the  issuance  of  stock,  changes  in  par  value  of 
stock,  interim  borrowings  and  other  steps  taken  by 
various  applicants  since  the  close  of  the  hearing  in 
connection  with  their  financing  problems’ 

(c)  How  will  the  Board,  know  the  facts  behind 
figures  which  may  appear  in  balance  sheets  and  profit 
and  loss  statements  filed  pursuant  to  the  order? 

(d)  How  will  the  Board  know  the  facts  regarding 
financial  reorganizations  under  Federal  law  of  Fla¬ 
mingo  Air  Service,  Inc.,  Air  Borne  Cargo  Lines,  Inc. 
and  Air  Cargo  Transport  Corporation?  Subsequent 
financing — private  or  public — may  be  directly  influ¬ 
enced  by  the  interim  financing  steps,  including  issuance 
of  stocks  and  bonds,  but  how  can  the  Board  conclude 
that  financing  will  be  possible  without  knowing  facts 
transpiring  since  the  hearing  and  therefore  not  of 
record?  Companies  holding  permanent  certificates  is¬ 
sued  by  the  Board  are  experiencing  difficulties  in 
securing  financing.  Does  the  Board  wish  to  place  itself 
in  the  position  of  issuing  certificates  on  the  basis  of 
stale  and  no  longer  pertinent  evidence,  only  to  find 
subsequent}’  that  adequate  financing  is  not  available? 
Would  this  meet  the  obligations  of  developing  a  sound 
air  transportation  industry?  Will  the  pressure  now 
being  put  on  the  Board  for  the  immediate  issuance  of 
certificates  because  of  financial  problems  be  translated 
into  pressures  by  these  applicants  for  authority  to 
transport  mail? 

(e)  How  will  the  Board  be  able  to  determine  from 
the  special  reports  the  number  and  type  of  aircraft 
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operated  by  the  applicants  and  whether  or  not 

24133  such  aircraft  are  owned  or  leased  and,  if 

leased,  the  terms  of  such  leases? 

(f)  Costs  are  an  exceedingly  important  element  in 
this  case  since  they  bear  on,  among  other  things,  de¬ 
velopment  of  potential,  rates  for  the  future,  the 
prospects  of  a  profitable  operation  and  financing.  How 
will  the  Board  find,  from  the  special  reports,  the  ans¬ 
wers  to  those  matters?  How  will  the  Board  find,  from 
those  reports,  the  answers  as  to  differences  between 
the  applicants’  forecasts  and  results  of  actual 
operations  ? 

(g)  How  will  the  Board  know  whether  the  special 
reports  truly  and  correctly  reflect  the  costs  and  ex¬ 
penses  of  the  applicants?  There  is  reason  to  believe 
that,  at  least  as  to  one  applicant,  salaries  of  employees 
are,  in  part,  being  paid  from  non-company  sources. 
How  will  the  Board  know  whether  and  to  what  extent 
these  and  other  company  expenses  are  being  paid  from 
non-company  sources.  Such  information  will  not  be  re¬ 
flected  on  the  applicants’  records  and  will  not  be  shown 
in  the  special  reports  required  by  the  Board.  This 
information  can  only  be  elicited  through  cross-examina¬ 
tion  at  a  further  hearing. 

It  is  exceedingly  important  to  the  issues,  to  the  rights  of 
the  parties  and  to  the  Board  that  the  foregoing  and  other 
matters  be  the  subject  of  cross-examination  and  presenta¬ 
tion  of  additional  evidence.  Only  by  following  such  a  course 
will  the  necessary  facts  be  of  record. 

24134  3.  The  impropriety  in  the  Board’s  attempt, 
through  its  order,  Serial  No.  E-1613,  to  incor¬ 
porate  the  applicants’  special  reports  into  the  record  under 
an  alleged  stipulation,  is  demonstrated  by  reference  to  the 
record  and  to  the  document  purporting  to  be  a  stipulation. 
An  examination  of  the  alleged  “stipulation”  will  disclose 
that  there  is  no  valid  stipulation  since  the  document  has  not 
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been  signed  by  all  parties  to  the  proceeding.  Moreover, 
reference  to  the  transcript  of  record  will  show  that  such 
so-called  “stipulation”,  in  any  event,  was  not  intended  to 
cover  special  orders  requiring  reports  by  the  applicants  of 
selected  and  incomplete  data.  See  Transcript  of  record, 
pages  2144-2150. 

Furthermore,  there  has  been  no  admission  with  respect 
to  the  truth  or  accuracy  of  any  data  contained  in  such  re¬ 
ports.  See  Transcript  of  record,  page  2143.  Moreover,  in¬ 
asmuch  as  such  reports  will  relate  to  operations  of  the  ap¬ 
plicants  subsequent  to  the  hearing,  the  opportunity  has  not 
existed  and  does  not  even  exist  now,  to  test  or  refute  any 
information  that  mav  be  contained  in  them. 

m 

The  Board’s  action  in  issuing  its  order,  Serial  No. 
E-1613,  ex  parte,  without  notice  and  without  hearing,  and 
its  attempt  to  make  the  special  reports  provided  for  therein 
a  part  of  the  record  in  this  proceeding  is  comparable  to  the 
administrative  action  condemned  by  the  Supreme  Court 
in  West  Ohio  Gas  Co.  v.  Public  Utilities  Commis- 
24135  sion ,  supra,  at  pages  69,  70: 

“•  •  •  There  was  no  challenge  upon  the  trial  to  the 
practice  of  the  company  whereby  moneys  spent  in 
Lima,  the  territorial  unit  affected  by  the  ordinance, 
were  allocated  to  that  city,  and  not  to  territory  beyond. 
The  case  was  tried  on  the  assumption  that  the  practice 
was  acceptable  and  was  so  submitted  for  decision. 
Eight  months  later,  on  the  eve  of  a  determination,  the 
commission  conceived  the  thought  that  distribution 
costs  in  Lima  should  be  borne  also  by  consumers  in 
outlying  communities  *  *  *  served  by  the  same  com¬ 
pany,  which  would  mean,  of  course,  that  like  expenses 
in  the  other  communities  must  be  borne  by  residents 
of  Lima.  Up  to  that  stage  the  data  were  lacking  for  a 
division  on  that  basis.  Accordingly ,  by  an  order  made 
ex  parte  on  March  8,  1933,  without  the  appellant’s 
knowledge,  the  commission  directed  of  its  own  motion 
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that  the  annual  reports  for  the  years  1928  to  1931  in¬ 
clusive  he  introduced  in  evidence  and  made  a  part  of 
the  record .*  *  # 

“We  do  not  now  decide  that  there  would  be  a  denial 
of  due  process  throngh  the  spread  of  distributing  costs 
over  the  total  area  of  service,  if  the  new  method  of 
allocation  had  been  adopted  after  timely  notice  to  the 
company  and  then  consistently  applied.  •  *  •  But  the 
weakness  of  the  case  for  the  appellee  is  that  the  funda¬ 
mentals  of  a  fair  hearing  were  not  conceded  to  the' 
company.  Opportunity  did  not  exist  to  supplement  or 
explain  the  annual  reports  as  to  the  distribution  of  the 
expenses  in  the  neighboring  communities  *  *  ".’’(Italics 
added.) 

4.  The  inadequacy  of  the  consideration  given  to  United’s 
above  mentioned  memorandum,  filed  with  the  Board,  re¬ 
specting  Section  202.1  (c)  of  the  Economic  Regulations,  is 
shown  by  the  fact  that  said  memorandum  is  dated  and  was 
mailed  on  May  20,  1948  and  the  Board’s  orders,  Serial  No. 
E-1612  and  1613,  were  issued  on  May  21,  1948.  United  pre¬ 
pared  that  memorandum  promptly  upon  the  receipt  of  a 
copy  of  the  Board’s  regulation  which  was  a  number  of  days 
subsequent  to  May  7,  1948,  the  day  of  its  adoption. 
24136  The  failure  of  the  Board  adequately  to  consider 
United’s  memorandum,  therefore,  is  not  attribut¬ 
able  to  any  lack  of  diligence  on  United’s  part  but  to  the  in¬ 
sufficient  time  which  the  Board  allowed  between  the  dis¬ 
tribution  of  its  said  regulation  and  the  date  of  its  aforesaid 
orders. 

United,  in  its  above-mentioned  memorandum,  showed 
that  Section  202.1(c)  of  the  Board’s  regulations  is  inad¬ 
equate  to  overcome  the  deficiencies  in  the  record  in  this 
case.  The  matters  set  forth  in  that  memorandum  are 
equally  applicable  to  the  Board’s  order,  Serial  No.  E-1613, 
and  had  they  been  adequately  considered  by  the  Board,  it 
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would  have  been  apparent  that  the  special  reports  now 
required  of  the  applicants  are  similarly  deficient  and  that 
an  ex  parte  presentation  of  data  as  contemplated  by  that 
order  does  not  constitute  a  full  and  fair  hearing. 

5.  The  Board,  by  its  above  described  orders,  has  denied 
the  requests  of  United  and  other  parties  for  a  reopening  of 
the  record  and  a  further  hearing  in  this  proceeding.  United 
submits  that  such  action  constitutes  reversable  error. 

Wherefore  United  Air  Lines,  Inc.  respectfully  prays 
that  the  Board  vacate  its  aforesaid  orders  and  that  it  grant 
United’s  petition  to  reopen  the  record  and  for  further  hear¬ 
ing  in  the  above  entitled  proceeding,  and  grant  to  United 
such  other  and  different  relief  as  the  Board  may  deem 
proper. 

Oral  argument  is  respectfully  requested. 

24137  Dated  at  Chicago,  Illinois,  this  28th  day  of  May, 
1948. 

Respectfully  submitted 
UNITED  AIR  LINES,  INC. 

By  (Signed)  R  W  Ireland 
Vice  President-Administration 
United  Air  Lines,  Inc. 
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•  •  •  •  • 

PETITION  FOR  RECONSIDERATION  OF  ORDER 
REFUSING  TO  REOPEN  RECORD  AND  DENY¬ 
ING  FURTHER  HEARING  (SERIAL 
E-1612,  ISSUED  MAY  21,  1948) 

I 

Two  recent  actions  of  the  Board  confirm  the  validity 
of  the  central  argument  in  support  of  reopening  the  record 
in  this  case — that,  as  it  stands,  the  record  is  deficient 
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and  cannot  serve  to  support  a  decision.  There  remain 
the  questions  of  whether  the  remedial  measures  adopted 
by  the  Board  cure  its  deficiencies,  and  whether  those 
measures  assure  the  fair  hearing  that  is  guaranteed  by 
due  process  of  law. 

The  Non-certificated  Cargo  Carriers  operating  under 
Section  292.5  of  the  Economic  Regulations  have  been 
directed  to  file  with  the  Board  certain  Statistical  and 
Flight  Reports.  Such  Reports’  “  .  .  .  are  designed  to 
secure  information  which  will  enable  the  Board  to  evaluate 
the  services  rendered  by  these  carriers  and  thus 
24076  aid  in  the  administration  of  the  Act  .  .  .”.  The 
first  of  such  Reports  are  not  due  until  July  15, 
1948.  Briefs  in  the  Air  Freight  Case  are  due  June  30, 
1948.  And  if  the  procedural  schedule  in  the  Freight 
Forwarder  Case  is  any  precedent,  oral  argument  may 
well  have  been  completed  before  any  such  Reports  are 
even  submitted.  Even  if  such  Reports  were  to  become 
available  a  few  days  before  oral  argument,  it  would  be 
wholly  impracticable  to  give  them  the  attention  they  deserve 
and  must  have.  Yet  the  Board  cited  these  Reports  and 
the  fact  that  they  were  stipulated  as  “part  of  the  record” 
in  its  order  denying  the  petitions  to  reopen  the  proceeding 
for  further  hearing. 

Within  a  few  days  after  making  this  first  move  to 
acquire  data  on  the  non-certificated  “experiment”  that 
has  been  in  progress  for  almost  a  year,  the  Board  turned 
to  the  immediate  problem  of  the  Air  Freight  Case .  Find¬ 
ing  that  the  reports  so  recently  specified  (in  a  Regulation 
not  yet  effective)  would  “tend  to  delay  further  proceed¬ 
ings”  if  incorporated  into  the  record  in  the  Air  Freight 
Case ,  it  required  special  reports  of  all  applicants,  in 
substantially  the  same  form  as  the  general  reports,  but 
to  be  filed  by  June  10,  1948.  Interpreting  the  stipulation 
in  the  Freight  Case  as  justifying  the  incorporation  of 
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these  special  reports  into  the  record  without  opportunity 
to  counter  the  evidence  submitted  therein,  the  Board  ac¬ 
companied  its  order  with  another  refusing  to  reopen  the 
record  or  allow  further  hearing — and  followed  it  up  with 
the  direction  that  briefs  to  the  Board  be  filed  not 

24077  later  than  20  days  after  such  special  reports  are 
submitted  by  the  applicants. 

There  must  be  no  misapprehension  as  to  the  importance 
to  the  decision  in  this  case  of  "what  the  applicants  have 
been  doing  as  common  carriers  of  air  freight  during 
this  past  year.  Therein  is  concrete  evidence  of  whether 
the  public  convenience  and  necessity  require  their  certifi¬ 
cation;  performance  can  be  matched  against  the  promises 
and  speculations  of  applicants.  We  ask  reconsideration 
of  the  Board’s  order  refusing  to  reopen  this  record, 
because  the  data  it  will  receive,  in  both  the  special  and 
general  reports  filed  by  the  applicants,  is  superficial  and 
fails  to  inform  as  to  the  really  crucial  elements  of  their 
operations,  and  because  the  device  by  which  these  reports 
are  brought  before  the  Board  constitutes  an  abuse  of 
process  w^hich  denies  interested  parties  a  fair  hearing. 

n 

Facts  and  Statistics  of  Fundamental 

Significance  Will  Not  Be  Reported  to  the  Board 

The  petition  of  United  Airlines  to  reopen  the  record 
and  for  further  hearing,  filed  April  22,  1948,  and  the 
memorandum  of  American  Airlines  in  support  of  that 
petition,  filed  May  4,  1948,  list  in  detail  the  serious 
deficiencies  of  this  record.  The  skeleton  reports  to  be 
filed  by  the  applicants,  pursuant  to  the  amendment  of 
Section  202.1  of  the  Economic  Regulations,  and  the  Board’s 
order  in  Serial  E-1613,  will  only  begin  to  remedy 

24078  those  deficiencies.  We  will  not  repeat  here  what 
has  already  been  set  out  in  the  petition  and  motion 
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referred  to  above  but  will  undertake  to  list  merely  a 
few  of  the  more  important  data  which  the  record  lacks, 
and  "which  will  not  be  supplied  by  these  reports. 

Fitness  and  Ability  of  the  Applicants 

Unaudited  balance  sheets  as  of  December  31,  1947, 
and  March  31,  1948  are  what  the  Board  will  have  from 
which  to  judge  their  financial  ability  to  provide  the  service 
they  propose.  The  balance  sheets  need  not  be  prepared 
in  accordance  with  the  Civil  Aeronautics  Board  Manual. 
There  is  no  requirement  that  those  assets  devoted  to 
the  transportation  of  freight  and  those  devoted  to  other 
activities  be  segregated.  For  example,  the  Flying  Tigers’ 
balance  sheet  as  of  December  31,  1947  would  contain  no 
indication  of  the  portion  of  its  establishment  that  was 
devoted  throughout  the  greater  part  of  that  year  to  the 
performance  of  an  Army  contract ,  an  operation  entirely 
unrelated  to  what  it  proposes  to  do  under  a  certificate 
of  convenience  and  necessity  or  what  it  is  authorized  to 
do  under  Letter  of  Registration. 

Nothing  to  be  filed  by  the  applicants  will  show  -who 
owns  their  stock  or  who  holds  stock  options.  Nothing 
to  be  filed  will  indicate  the  many  changes  in  management 
that  have  taken  place  since  the  close  of  the  hearing  and 
since  the  issuance  of  Letters  of  Registration.  The  known 
extent  of  such  changes  is  pointed  out  in  detail 
24079  in  United’s  petition  (pp.  26-28,  and  Appendix  I). 

The  names  and  addresses  of  officers  and  directors 
as  of  a  recent  date  "which  will  be  submitted  in  the  special 
reports  are  no  more  than  an  introduction  to  the  inquiry 
the  Board  must  make.  These  two  matters — stock  owner¬ 
ship  and  identity  of  management — are  fundamental  to 
the  determination  of  whether  the  applicants  are  fit,  will¬ 
ing  and  able  to  perform  the  transportation  they  propose. 
These  missing  data  are  vitally  important  in  this  proceed¬ 
ing  because  the  Board  is  making  an  initial  determination 
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as  to  whether  the  applicants  qualify  under  the  terms  of 
the  Civil  Aeronautics  Act.  It  is  passing,  for  the  first 
time,  upon  the  qualifications  of  persons  and  organizations 
whom  it  knows  only  through  a  record  made,  for  the 
most  part,  in  late  1946.  The  public  responsibilities  lodged 
in  the  feeder  operators  pale  in  comparison  to  those  sought 
by  the  applicants  here.  Yet  the  Board  lacks  the  detailed 
data  which  enabled  it  to  analyze  the  qualifications  of 
each  feeder  applicant  selected.  Just  how  much  does  the 
record  show  about  the  present  owners  of  California-Eastern 
or  Flamingo  Air  Service?  At  the  very  least,  the  Board 
should  know  the  identity  of  owners  and  management  as 
of  the  time  it  passes  upon  their  fitness  and  ability.  Braniff 
Airways ,  Inc.  v.  C.  A.  B.,  147  F(2d)  152  (1945).  The 
reports  to  be  filed  by  the  applicants  fail  to  cure  the 
deficiencies  of  the  record  in  this  respect. 

24080  For  the  official  use  of  the  Board,  the  applicants 
are  to  be  required  to  file  Flight  Reports  which 
will  reflect  any  operations  conducted  by  them  other  than 
those  authorized  under  their  Letters  of  Registration.  These 
reports  are  not  to  be  made  available  to  the  public.  Whether 
the  applicants  have  engaged  in  illegal  operations  in  the 
past  would  have  a  bearing  on  the  likelihood  of  their 
conforming  to  the  Act  and  the  Board’s  regulations  in 
the  future.  Since  this  Flight  Report  is  to  be  filed  only 
for  the  quarter  ending  March  31,  1948  and  thereafter, 
the  Board  will  receive  no  information  with  respect  tb 
their  extra-curricular  operations  during  the  year  1947. 
In  this  respect  again,  the  applicants’  reports  will  fall 
short  of  completing  the  information  needed  for  decision 
in  this  case. 

The  inherent  inadequacy  of  the  dry  statistics  that  will 
be  submitted  by  the  applicants  is  seen  by  reference  to 
recent  events  in  connection  with  one  of  their  number. 
California-Eastern  could,  on  June  10  and  July  15,  file 
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with  the  Board  everything  required  of  it,  and  the  Board 
would  still  be  without  information  to  the  effect  that,  on 
May  15,  1948,  California-Eastern  filed  in  the  Federal 
Bankruptcy  Court  in  Delaware,  and,  according  to  press 
reports,  ceased  operations.  Presumably  the  fact  that  Cali¬ 
fornia-Eastern  did  resort  to  the  bankruptcy  court  could 
be  judicially  noticed  by  the  Board.  But  this  fact  alone 
is  not  of  real  significance.  The  important  questions  aris¬ 
ing  from  this  action  are  what  caused  the  applicant’s 
24081  difficulties.  Is  the  type  of  operation  it  conducted, 
i.e.,  freight  only  between  seven  major  cities  of 
the  United  States,  an  uneconomic  one?  Or  is  the  company 
management  qualified  to  do  the  job  ?  Or  perhaps  California- 
Eastern  might  suggest  that  lack  of  authority  to  provide 
a  nation-wide  demand  service  is  a  contributing  cause  to 
its  problems  (although  the  applicant  that  has  most  con¬ 
sistently  proclaimed  the  demand  service  has  testified  that 
it  is  much  more  costly  to  provide  than  regular  service). 
Or  is  access  to  Air  Express  which  it  had  no  part  in 
developing  the  key  to  California-Eastern’s  future  in 
freight?  All  of  these  questions  will  remain  unanswered 
in  California-Eastern’s  special  and  general  reports.  Can 
the  Board  proceed  to  pass  upon  the  proposal  of  one  of 
the  largest  applicants,  without  the  data  necessary  to  answer 
these  questions? 

Traffic  Characteristics 

No  question  before  the  Board  in  the  Air  Freight  Case 
is  of  more  fundamental  importance  than  the  quality  and 
quantity  of  the  traffic  that  can  be  reasonably  anticipated, 
immediately,  and  in  the  foreseeable  future.  The  Examiners 
relied  heavily  upon  new  traffic  that  the  applicants  would 
develop.  The  general  reports  they  are  now  called  upon 
to  file  will  not  inform  the  Board  as  to  whether  the 
traffic  they  carry  is  wearing  apparel,  flowers,  machine 
parts,  drugs  and  similar  commodities  that  have  all  histor- 
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ically  moved  by  air,  or  whether  it  is  lettuce, 

24082  strawberries,  cheese  and  other  new  traffic ,  which 
the  applicants  have  projected  and  which  the 

Examiners  accepted  as  a  partial  basis  for  their  certification 
without  a  shred  of  evidence  to  show  they  had  been  carried 
or  wauld  be  carried  in  the  foreseeable  future.  The  special 
reports  to  be  filed  for  the  purposes  of  the  Air  Freight 
Case  do  ask  for  a  percentage  distribution  of  ton-miles  of 
cargo  carried  by  type  of  commodity — but  only  “to  the 
extent  available”.  How  helpful  the  information  submitted 
in  response  to  this  item  will  be  remains  to  be  seen.  It 
will  be  remembered  that  in  the  Freight  Rate  Case  a 
commodity  as  important  as  “flowrers”  which  constitutes 
the  great  bulk  of  the  major  applicants’  Eastbound  traffic 
was  not  even  reported  separately  but  lumped  in  with 
“agricultural  and  horticultural  products”. 

Nothing  in  their  reports  will  reflect  the  weight  of  the 
average  shipment,  or  of  any  shipment,  moved  by  them. 
Such  data  are  intensely  material  to  the  applicants’  claims. 
At  their  urging,  the  Examiners  were  led  to  believe  that 
plane-load  quantities,  or  near  plane-load  shipments,  were 
the  stuff  of  which  air  freight  is  made.  For  example, 
Willis  Air  Service  projected  that  half  of  its  traffic  would 
move  in  individual  shipments  of  12,000  pounds  or  more. 
(Tr.  p.  3232).  That  wras  one  of  the  principal  distinctions 
between  the  freight  service  “which  they  had  founded” 
and  the  express  service  which  the  airlines  had  conducted 
for  manv  vears.  The  Examiners  went  on  to  find  that 

mf  w 

the  bulk  of  the  average  air  freight  shipment 

24083  militated  strongly  against  the  utilization  of  com¬ 
bination  aircraft  for  the  transportation  of  freight, 

and  demanded  practically  exclusive  use  of  cargo  planes, 
leading  almost  inevitably  to  a  complete  divorcement  of 
the  passenger  and  property  businesses.  Some  contradic¬ 
tion  of  the  applicants’  original  claims — and  the  Examiners’ 
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findings — with  respect  to  the  bulk  freight  or  plane-load 
business  they  would  do  is  found  in  (a)  their  current 
insistence  that  they  must  be  cut  in  on  the  small  package 
air  express  business,  to  insure  their  solvency;  and  (b)  their 
claims  in  rate  matters  that  100  pound  shipments  are 
the  heart  of  their  business.  Such  reports  as  they  will 
file  will  speak  in  terms  of  aggregate  tons  and  ton^miles 
and  provide  no  information  with  respect  to  the  size  of 
individual  shipment. 

No  origin  and  destination  traffic  data  and  no  flow  of 
traffic  will  be  reflected  in  their  reports.  Some  assistance 
along  these  lines  will  be  had  from  the  report  of  tons 
emplaned  and  deplaned  in  the  various  cities  served.  This 
will  be  of  limited  use  to  the  Board  in  its  consideration  of 
whether  an  entire  new  system  of  air  carriers  should  be 
established  to  meet  the  freight  needs  of  the  country. 
From  the  reports  the  applicants  file,  it  will  be  impossible 
to  determine  their  experience  with  respect  to  the  freight 
community  of  interest  between  New  York  and  Cleveland 
or  St.  Louis  and  Los  Angeles,  or  any  other  pairs  of 
cities— let  alone  “areas”.  The  applicants  have  made,  and 
the  Examiners  have  ratified,  a  broad  claim  that 
24084  they  will  provide  a  vast  amount  of  new  service 
to  compensate,  as  it  were,  for  the  extensive  duplica¬ 
tion  they  propose.  Their  proposals  have  the  merit,  the 
Examiners  found,  of  linking-up  many  cities  that  do  not 
presently  have  one-carrier  service.  How  much  new  one- 
carrier  service  they  have  actually  provided  to  date  would 
be  a  pertinent  line  of  inquiry  hut  one  as  to  which  these 
reports  will  offer  the  Board  practically  no  assistance. 

Upon  how  broad  a  base  does  the  freight  service  rendered 
and  proposed  by  these  applicants  rest?  They  seek  authority 
to  operate  as  common  carriers  to  serve  the  general  public. 
If  in  fact  their  service  has  been  confined  to  a  handful 
of  special  shippers  located  in  New  York  and  Los  Angeles 
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or  San  Francisco,  the  public  interest  in  what  they  offer 
would  indeed  be  slight.  The  reports  to  be  filed  by  them 
will  not  show  how  many  shippers  they  have  served.  A 
recent  report  by  the  Department  of  Commerce  quotes 
“one  of  the  n on-certificated  cargo  airlines  operating  be¬ 
tween  the  West  Coast  and  New  York  City”  as  stating 
that  “its  principal  freight  was  obtained  from  three  air 
freight  forwarders The  importance  of  forwarders  or 
of  similar  special  shippers,  such  as  flower  dealers  as¬ 
sociations,  to  the  non-certificated  operations  bears  heavily 
on  wrhether  the  public  interest  requires  their  cer- 
240S5  tification.  We  do  know’  from  the  freight  rate  in¬ 
vestigation  that  at  least  two-thirds  of  the  principal 
non-certificated  carriers’  traffic  consists  of  only  two  com¬ 
modities.  It  is  not  inconceivable  that  the  non-certificated 
cargo  industry  today  consists  of  a  handful  of  apparel 
shippers  on  the  East  Coast  and  another  handful  of  flow’er 
shippers  on  the  West  Coast  who  are  being  subsidized 
by  the  applicants.  Whatever  the  facts  may  be  they  are 
not  known  to  the  Board  and  they  will  not  be  made  known 
by  these  reports. 

An  important  defect  in  the  reports  to  be  filed  for  the 
year  1947  is  that  the  entire  year  is  lumped  together 
into  a  single  profit-and-loss  statement  and  single  balance 
sheet  as  of  December  31,  1947.  Any  statistician  will 
testify  as  to  the  unreliability  of  such  a  bulk  figure.  For 
better  than  half  the  year,  the  applicants  were  operating 
a  “contract”  or  “non-scheduled”  service  wherever  and 
however  they  pleased.  For  the  remainder  of  the  year, 
they  operated  as  common  carriers  under  292.5.  The  reports 
to  be  filed  with  the  Board  will  simply  lump  these  two 
fundamentally  different  types  of  operation  together  with 
the  result  that  the  figures  submitted  will  be  meaningless. 

•  Industry  Report,  Domestic  Transportation,  Air  Freight  Forwarding, 
December  1947-March  1948,  Department  of  Commerce,  p.  15. 
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Furthermore,  it  will  be  impossible  to  discern  any  trends 
during  the  entire  year.  An  average  rate  or  an  average 
monthly  volume  can  be  obtained  by  simple  division,  but 
such  an  exercise  throws  no  light  on  what  rate  was  charged 
in  any  particular  month  and  what  volume  was  achieved 
in  any  given  month.  It  is  agreed  that  a  very  close,  if 
as  yet  ^indefinable,  relationship  exists  between 

24086  freight  rates  and  freight  volume.  The  very  basis 
of  the  Examiners’  recommendations  is  the  low 

rate/high  volume  prediction  submitted  by  many  of  the 
applicants  (and  already  demonstrated  as  unattainable). 
But  these  reports  will  be  almost  worthless,  as  a  means 
of  securing  a  reliable  indication  of  how  closely  the  ap¬ 
plicants’  performance  matches  their  promises. 

Costs  and  Revenues 

The  same  infirmities  pointed  out  in  connection  with 
traffic  characteristics  will  inhere  in  the  reports  to  be 
filed  by  the  non-certificated  carriers  with  respect  to  costs 
and  revenues.  For  1947  especially,  the  reports  will  consist 
simply  of  bulk  figures  from  which  no  precise  information 
can  be  gleaned.  Furthermore,  there  is  no  assurance  that 
only  costs  and  revenues  applicable  to  the  freight  service 
will  be  reflected  in  the  reports  they  file.  The  requirement 
merely  states  that  the  profit-and-loss  statement  will  “in¬ 
sofar  as  practicable,  distinguish  items  attributable  to 
transportation  operations  from  items  attributable  to  other 
operations.”  They  will,  therefore,  at  best,  contain  a  record 
not  only  of  the  freight  operations  conducted  under  292.5, 
but  also  of  mixed  passenger  and  freight  operations,  ex¬ 
clusively  passenger  operations,  and  overseas  freight  opera¬ 
tions  that  the  applicants  have  conducted. 

The  cost  figures  submitted  will  be  of  limited  useful¬ 
ness,  unless  accompanied  by  a  full  disclosure  of 

24087  the  inter-company  relations  of  certain  of  the  ap¬ 
plicants  who  are  engaged  in  various  activities 
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subsidiary  to  the  freight  operations  they  conduct  under 
292.5.  Willis  Air  Service  operates  a  ground-handling  and 
freight  forwarding  establishment  (through  a  separate  or¬ 
ganization,  we  understand).  Its  ground  costs,  as  reported 
to  the  Board,  would  have  to  be  supported  by  a  full 
disclosure  as  to  the  basis  on  which  it  charges  its  freight 
operations  for  the  services  rendered  by  its  ground¬ 
handling  company.  Slick  Airways,  Inc.  is  reported  to 
operate  an  extensive  engine-overhauling  business.  Its  costs 
reports  would,  therefore,  be  incomplete  without  a  full 
explanation  of  the  accounting  relations  between  the  engine 
overhauling  and  freight  divisions  of  the  enterprise.  Like¬ 
wise,  the  manner  in  which  Flying  Tigers  charged  mainten¬ 
ance  on  its  books  during  the  period  of  its  Army  contract, 
throughout  most  of  1947,  wTould  not  be  adequately  ex¬ 
plained  in  the  simple  report  required  by  the  Board.  There 
is  the  further  possibility,  wiiich  can  not  be  overlooked, 
that  substantial  portions  of  the  operating  expenses  of 
these  applicants  may  have  been  borne  personally  by  its 
owners  and  officers. 

The  reports  to  be  required  of  the  applicants  will  leave 
the  Board  completely  uninformed  as  to  the  personnel 
and  facilities  that  each  maintains  at  the  stations  it  serves. 
The  only  personnel  information  required  is  a  breakdown 
between  flight  and  ground  employees.  The  reports  will 
give  no  indication  of  w'hat  facilities — other  than  air¬ 
craft — the  applicants  own,  or  wiiere  they  maintain 
24088  them.  All  concerned  are  agreed  that  an  extensive 
sales  effort  will  be  required  to  develop  air  freight. 
Yet  so  far  as  these  reports  are  concerned,  the  extent  of 
the  sales  effort  put  forth  by  the  applicants  will  be  left  com¬ 
pletely  to  speculation.  The  reports  will  not  particularize 
either  as  to  how'  many  sales  persons  are  employed  or  as  to 
their  distribution  throughout  the  country. 

Before  the  Board  proceeds  to  determine  this  important 
matter  of  certification  it  would  seem  imperative  that  it 
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know  just  what  the  applicants  themselves  have  done  and 
intend  to  do  in  the  development  of  freight.  In  the  Freight 
Rate  Case  each  of  the  three  major  applicants  minimized 
the  assistance  they  had  received  from  forwarders  or  agents 
and  claimed  to  have  done  all  their  own  selling.*  Yet 
only  last  week  in  the  Freight  Forwarder  argument,  their 
representative,  counsel  for  the  Independent  Air  Freight 
Association,  stated  that  more  than  half  their  business 
came  from  forwarders.**  And  Calif ornia-Eastern’s  rep¬ 
resentations  as  to  the  importance  of  forwarders  to  its 
future  are  particularly  well  known  to  the  Board.  Which 
theory  is  to  be  accepted  in  the  Air  Freight  Case ? 

Revenues  likewise  are  to  be  reported,  segregating,  if 
practicable,  those  attributable  to  other  than  trans- 
24089  portation  operations.  The  figures  so  furnished  the 
Board  may  be  actually  misleading  in  the  case  of 
some  of  the  applicants.  Recently  there  has  been  filed 
with  the  Board,  under  Section  412,  agreements  between 
the  Flying  Tigers  and  Mercer  Inc.,  and  between  the 
Flying  Tigers  and  Transatlantic  Airways,  pursuant  to 
which  the  Flying  Tigers  will  lease  aircraft  to  each  of 
these  irregular  passenger  carriers.^  The  Board  can,  in 
due  course,  make  full  inquiry  to  determine  whether  the 
public  interest  is  adversely  affected  by  each  particular 
agreement.  But,  again,  the  mere  fact  that  such  agreements 
have  been  made,  which  can  be  noticed  by  the  Board,  is 
not  the  matter  of  real  significance  in  the  Air  Freight 
Case.  What  circumstances  surround  this  effort  of  flying 
Tigers  to  enter  the  passenger  field  indirectly?  According 
to  reports  in  the  American  Aviation  Daily  of  April  16, 

*  Transcript,  Docket  No.  1705  et  al. :  Flying  Tigers,  Tr.  p.  1317*18; 
California-Eastern,  Tr.  p.  1092;  Slick,  Tr.  p.  2074. 

Transcript  of  Oral  Argument,  Docket  No.  081  et  al.,  p.  219. 

t  The  Letter  of  Registration,  pursuant  to  which  Transatlantic  has  opera¬ 
ted  under  Section  292.1,  has  been  suspended  by  the  Board.  Serial  No.  E-1606, 
May  20,  1948. 
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1948,  Fred  M.  Miller  who  has  been  in  charge  of  traffic  for 
Flying  Tigers  ever  since  the  inception  of  its  operations, 
as  Vice  President,  has  resigned  to  join  the  Mercer  organ¬ 
ization.  Miller  and  Mercer  are  to  lease  DC-4’s  from  Fly¬ 
ing  Tigers  for  transcontinental  passenger  operations.  Is 
it  that  a  freight-only  operation  is  uneconomical?  Are  we 
to  look  forward  to  a  292.5  in  the  passenger  field?  While 
Flying  Tigers  President  informs  the  Board  that  uThe 
cargo  carriers  must  expand  or  perish ”  *  he  has 

24090  diverted  a  substantial  portion  of  his  most  efficient 
available  lift  from  freight  to  cut-rate  passenger 

operations  of  questionable  legality.  The  reports  that  the 
Flying  Tigers  Line  will  file  with  the  Board  will  stand 
mute  on  all  these  vital  questions  and  may  even  include  such 
rentals  as  are  received  from  these  transcontinental  pas¬ 
senger  operations  in  gross  revenues — to  serve  as  a  basis 
for  Flying  Tigers  certification  as  a  freight-only  operator. 

24091  III 

Acceptance  of  the  Applicants’  Self-Serving 
Reports  Would  Constitute  Denial  of 

a  Fair  Hearing 

In  its  decision  in  this  case  the  Board  must  depend,  and 
depend  heavily,  upon  what  the  applicants  have  done  as 
common  carriers  under  292.5.  Anv  decision  confined  to  the 
limited  and  speculative  data  supplied  at  the  hearing  in 
support  of  the  applicants’  proposals  and  ignoring  their 
actual  experience  in  recent  months  would  be  fatally  defec¬ 
tive.  The  record  on  which  the  Board  would  be  acting  would 
reflect  a  radically  different  situation  than  that  which  exists 
in  fact.  And  a  decision  confined  to  such  a  record  would 
constitute  an  abuse  of  due  process.  Atchison ,  T.  &  S.  F.  R. 
Co.  v.  United  States ,  284  U.  S.  248  (1932). 


•  Answer  of  Flying  Tiger  Line,  Inc.,  Docket  No.  810,  May  13,  1948,  p.  G. 
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The  Board  lias  presumably  decided  that  the  reports  it 
will  receive  on  July  15,  and  quarterly  thereafter,  and  the 
special  reports  it  has  asked  for  by  June  10  will  adequately 
inform  it  as  to  the  applicants’  operations.  (Apparently 
only  the  special  reports  are  to  be  relied  upon  since  the 
other  reports  will  be  too  late  to  meet  the  timing  “require¬ 
ments”  of  the  Air  Freight  Case.  Just  what  purpose  the 
general  292.5  reports  will  serve  is  not  at  all  clear.)  In 
denying  petitions  to  reopen  that  record  to  find  out  how  the 
applicants’  actual  operations  bear  upon  their  proposals,  the 
Board  relied  upon  the  stipulation  of  the  parties  at  the  hear¬ 
ing  that  any  reports  required  by  the  Board  of  the 
24092  applicants  would  become  a  part  of  the  record.  To 
interpret  this  stipulation  as  a  waiver  of  the  right 
to  rebut  vital  evidence  specially  prepared  and  submitted  at 
the  eleventh  hour  is  an  outright  perversion  of  its  clear 
purpose  and  meaning. 

Stipulation  of  material  into  the  record  is  a  time  saving 
practice  that  has  been  widely  used  in  Civil  Aeronautics 
Board  proceedings.  Certain  standard  non-controversial 
reference  works  and  reports  that  are  known  to  have  been, 
and  to  be,  prepared  under  circumstances  that  assure  the 
reliability  of  the  material  contained  therein  are  stipulated 
by  the  parties  as  a  part  of  the  record  without  being 
formally  introduced  into  evidence  or  subjected  to  cross- 
examination.  Included  in  the  stipulations  that  have  become 
standard  in  most  proceedings  are  such  items  as  the  Official 
Mileage  Book,  Airline  Traffic  Surveys,  American  Aviation 
Traffic  Guide,  Report  of  the  Federal  Coordinator  of 
Transportation,  and  the  Form  41’s  (formerly  2780’s)  filed 
currently  by  each  carrier  with  the  Board. 

Included  in  the  stipulation  agreed  to  at  the  close  of  the 
Air  Freight  Case  were  (a)  the  reports  to  be  filed  by  the 
applicants,  under  such  amendments  to  Section  292.1  of  the 
Economic  Regulations  as  the  Board  might  adopt,  and  (b) 
any  reports  required  by  the  Board  of  the  non-certificated 
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applicants  if  available  prior  to  the  decision.  Two  weeks 
previously  the  Board  had  heard  argument  on  a  proposed 
exemption  order  and,  in  the  event  favorable  action  were 
taken  thereon,  the  applicant  sought  the  opportunity  to  in¬ 
clude  reports  of  their  current  operations ,  as  a  part  of  the 
record.  It  was  generally  assumed  that  if  the  Board 

24093  adopted  an  exemption  order  it  would  immediately 
require  full  and  accurate  reports  to  be  filed  cur¬ 
rently  by  any  and  all  carriers  it  might  exempt,  and  that 
those  reports  would  be  prepared  with  the  same  care  and 
subject  to  the  same  safeguards  as  the  financial  reports 
prepared  by  the  certificated  carriers. 

The  purpose  in  entering  into  the  additional  stipulation 
covering  “any  reports”  required  by  the  Board  was  to  in¬ 
clude  stock  ownership,  traffic,  personnel  or  other  such  re¬ 
ports  as  might  be  asked  in  addition  to  the  operational  re¬ 
ports  already  stipulated.  The  applications  for  Letters  of 
Registration  required  of  all  292.5  carriers  are  exactly  the 
kind  of  report  covered  by  this  second  stipulation.  But  at 
the  time  no  one  knew  just  what  reports  the  Board  might  re¬ 
quire  of  these  applicants  about  whom  it  knew  almost  noth¬ 
ing;  thus,  the  stipulation  was  generally  worded.  But  it  is 
clear  beyond  all  doubt  that  no  one  signing  that  stipulation 
was  agreeing  to  let  the  Board  base  its  decision  upon  evi¬ 
dence  prepared  at  the  eleventh  hour  solely  for  submission 
in  the  Air  Freight  Case  without  the  elementary  safeguard 
of  rebuttal  or  cross-examination  in  any  form. 

What  has  happened  in  the  way  of  reporting  require¬ 
ments  for  these  applicants  is  a  sad  chapter  in  Board  ad¬ 
ministration.  They  were  exempted  into  operation  in  May, 
1947.  A  draft  of  the  financial  and  operating  reports  to  be 
required  of  them  was  circulated  for  comment  in  October, 
1947.  It  was  woefully  inadequate.  American  Air- 

24094  lines,  in  a  communication  to  the  Board  dated  No¬ 
vember  25,  suggested  that  the  filing  of  a  Form  41 
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by  all  292.5  carriers  still  appeared  to  be  the  most  satisfac¬ 
tory  answer,  but,  in  any  event,  full  and  complete  reports 
prepared  currently  on  a  uniform  and  well-understood  basis 
that  would  truly  reflect  the  nature  of  the  non-certificated 
operations  should  be  required.  On  May  7,  1948,  the  non- 
certificated  carriers  were,  for  the  first  time ,  directed  to 
file  reports  of  their  operations,  the  first  of  which  were  to 
be  filed  on  July  15,  1948,  and  succeeding  reports  quarterly 
thereafter.  Then  on  May  21  the  applicants  in  the  Air 
Freight  Case  were  given  20  days  within  which  to  prepare 
special  reports  of  their  operations  for  the  Board’s  use  in 
that  case.  Thus ,  only  under  the  pressure  of  petitions  to 
reopen  the  outdated  record  to  obtain  data  on  the  appli¬ 
cants’  operations  were  they  required  to  file  anything . 

The  basis  upon  which  parties  agree  to  stipulate  current 
operating  reports  into  the  record  of  a  proceeding,  without 
an  opportunity  for  cross-examination,  is  that  such  reports 
are  prepared  contemporaneously  with  the  event  they 
record,  and  in  accordance  with  detailed,  uniform  instruc¬ 
tions  from  the  Board,  and  are  prepared  in  the  ordinary 
course  of  business.  Precedent  for  such  a  practice  lies  in 
the  admission  in  judicial  proceedings  of  records  made  “in 
the  ordinary  course  of  business,”  without  the  necessity  for 
cross-examination,  as  an  exception  to  the  Hearsay 
24095  rule.  Fenner  stein’s  Champagne ,  3  Wall.  145 
(1865).  The  basis  of  this  exception,  which  is  as  old 
in  the  law  as  the  Hearsay  rule  itself,  is  explained  by  Pro¬ 
fessor  Wigmore,  as  follows: 

“The  reasons  justifying  the  admission  of  this  class 
of  statements,  untested  as  they  are  by  cross-examin¬ 
ation,  have  not  been  as  clearly  defined  by  the  judges  as 
in  other  Hearsay  exceptions;  but  they  seem  fairly 
clear  .  .  .  the  situation  is  one  where,  even  though  a  de¬ 
sire  to  state  falsely  may  casually  have  subsisted,  more 
powerful  motives  to  accuracy  overpower  and  supplant 
it.  In  the  typical  case  of  entries  made  systematically 
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and  habitually  for  the  recording  of  a  course  of  busi¬ 
ness  dealings,  experience  of  human  nature  indicates 
three  distinct  though  related  motives  which  operate 
to  secure  in  the  long  run  a  sufficient  degree  of  probable 
trustworthiness  and  make  the  statements  fairly  trust¬ 
worthy  : 

“(1)  The  habit  and  system  of  making  such  a  record 
with  regularity  calls  for  accuracy  through  the  interest 
and  purpose  of  the  entrant;  and  the  influence  of  habit 
may  be  relied  on,  by  very  inertia,  to  prevent  casual 
inaccuracies  and  to  counteract  the  possible  temptation 
to  mis-statements.  This  reason  has  been  referred  to  in 
the  following  passage: 

“1835,  Tindal,  C.  J.,  in  Poole  v.  Dicas ,  1  Bing. 
N.  C.  649:  ‘It  is  easier  to  state  what  is  true  than 
what  is  false ;  the  process  of  invention  implies 
trouble,  in  such  a  case  unnecessarily  incurred.’ 

“(2)  Since  the  entries  record  a  regular  course  of 
business  transactions,  an  error  or  mis-statement  is 
almost  certain  to  be  detected  and  the  result  disputed 
by  those  dealing  with  the  entrant ;  mis-statements  can¬ 
not  safely  be  made,  if  at  all,  except  by  a  systematic  and 
comprehensive  plan  of  falsification.  As  a  rule,  this 
fact  (if  no  motive  of  honesty  obtained)  would  deter 
all  but  the  most  daring  and  unscrupulous  from  at¬ 
tempting  the  task;  the  ordinary  man  may  be  assumed 
to  decline  to  undertake  it.  In  the  long  run  this  oper¬ 
ates  with  fair  effect  to  secure  accuracy. 

24096  “(3)  If,  in  addition  to  this,  the  entrant  makes 

the  record  under  a  duty  to  an  employer  or 
other  superior,  there  is  the  additional  risk  of  censure 
and  disgrace  from  the  superior,  in  case  of  inaccu¬ 
racies, — a  motive  on  the  whole  the  most  powerful  and 
most  palpable  of  the  three.”  5  Wigmore,  Evidence 
§1522  (3rd  ed.  1940). 
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It  should  be  especially  noticed  that  the  use  of  this  ex¬ 
ception  to  circumvent  the  Hearsay  rule  is  valid  only  where 
the  material  offered  was  written  in  the  ordinary  course  of 
business,  and  written  contemporaneously  with  the  trans¬ 
action  which  is  the  subject  of  the  suit: 

“The  rule  rests  upon  the  consideration  that  the  entry, 
other  writing,  or  parol  declaration  of  the  author,  was 
within  his  ordinary  business.  In  most  cases  he  must 
make  the  entry  contemporaneously  with  the  occurrence 
to  which  it  relates.  In  all  he  has  full  knowledge,  no 
motive  to  falsehood,  and  there  is  the  strongest  im¬ 
probability  of  untruth.”  Fenner  steins  Champagne, 
supra ,  p.  149. 

The  basic  concept  that  is  recurrently  expressed  in  the 
cases  is  that  the  circumstances  in  which  the  admitted  rec¬ 
ords  were  made  must  have  furnished  sufficient  safeguards 
against  inducements  to  misstate  to  make  them  trustworthy. 
In  Fennerstein’s  Champagne ,  supra,  the  Court  emphasized 
the  absence  of  any  motive  to  falsify.  In  Freedman  v.  Mur- 
tual  Life  Ins.  Co.,  21  A(2d)  81  (1941),  hospital  records 
were  held  admissible  where  there  w^as  present  “no  con¬ 
templative  motive  for  falsification.”  In  all  the  leading 
cases  on  the  point,  the  absence  of  a  motive  to  misrepresent 
is  a  “condition”  of  admissibility.  See  Polina  v.  Gray ,  L. 
R.  12  Ch.  Div.  411,  429-430;  Lassone  v.  Boston  &  L.  R.  Co., 
24  Atl.  902,  903-906  (1890).  In  Lord  v.  Moore,  37  Me. 

208,  220,  the  requirement  was  said  to  be  that  the 
24097  entrant’s  situation  “was  such  as  to  exclude  all  pre¬ 
sumption  of  his  having  any  interest  to  misrepresent 
the  fact  recorded.” 

The  person  making  the  record  or  supplying  the  in¬ 
formation  to  be  admitted  under  the  “regular  course  of 
business”  exception  must  have  had  no  particular  motive  to 
misrepresent.  In  Hoffman  v.  Palmer,  129  F.  (2d)  976 
(1942),  affirmed  318  U.  S.  109  (1943),  the  Circuit  Court  of 
Appeals  stated: 
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“For  the  courts — as  an  inherent  and  integral  part  of 
the  ‘regular  course  of  business’  exception  to  the  hear¬ 
say  rule — have  always  imposed  this  requirement, 

The  person  making  the  record,  or  supplying  the  in¬ 
formation  on  which  it  is  based,  must  have  had  no 
peculiarly  powerful  motive  to  misrepresent;  .  . 
(129  F(2d)  976,  980) 

•  •  •  •  i 

“It  is  clear  then,  that  the  words  ‘regular  course  of 
business,'  as  used  in  the  decisions,  have  always  in¬ 
cluded  the  concept  that  the  circumstances  must  be 
such  as  to  safeguard  against  any  crude  bias  on  the 
part  of  persons  making  the  records  or  supplying]  the 
information  and  against  any  great  likelihood  that  the 
records  may  have  been  fabricated  by  interested  per¬ 
sons  for  the  primary  purpose  of  use  in  litigation  which 
is  in  prospect  at  the  time.”  (Italics  supplied)  (129 
F(2d)  976,  983) 

Consider  in  the  light  of  this  rationale,  which  can  be  the 
only  basis  for  stipulating  unknown  and  non-existent  re¬ 
ports  into  evidence  without  cross-examination  or  rebuttal, 
the  circumstances  surrounding  the  preparation  of  the 
“special”  reports  to  be  filed  with  the  Board.  They  are 
stripped  of  all  the  safeguards  that  permit  the  use  of  re¬ 
current  reports  without  the  necessity  of  cross-examination. 

They  are  not  entries  in  the  normal  course  of  busi- 
24098  ness.  They  are  not  reports  currently  prepared  and 
filed  with  a  regulatory  body.  These  reports  will  be 
nothing  more  than  self-serving,  supplemental  exhibits  in 
the  Air  Freight  Case,  which  the  parties  will  be  denied  the 
usual  opportunity  to  examine  and  counter.  They  will  be 
affidavits  submitted  to  the  Board  ex  parte ,  without  even 
the  opportunity  for  counter  affidavits  that  is  granted  in 
the  most  summary  of  proceedings.  Perhaps  the  Board’s 
staff  will  subject  them  to  critical  examination,  but  that  is 
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an  imperfect  assurance  of  a  fair  hearing,  especially  in  a 
proceeding  where  both  Public  Counsel  and  the  Examiners 
have  already  recommended  in  the  applicants’  favor. 

The  Supreme  Court  has  recently  said: 

“It  is  true  that  the  courts  have  been  liberal  in  relaxing 
the  ordinary  rules  of  evidence  in  administrative  hear¬ 
ings.  Yet  as  was  aptly  stated  in  Interstate  Commerce 
Commission  v.  Louisville  &  Nashville  R.  Co .,  227  U.  S. 
88,  93,  ‘But  the  more  liberal  the  practice  in  admitting 
testimony,  the  more  imperative  the  obligation  to  pre¬ 
serve  the  essential  rules  of  evidence  by  which  rights 
are  asserted  or  defended.’”  Bridges  v.  Wixon,  326 
U.  S.  135,  154  (1945). 

For  the  Board  to  rely  in  its  decision  in  the  Air  Freight 
Case  upon  the  data  contained  in  such  reports  as  it  receives 
from  the  applicants,  without  granting  the  parties  full  op¬ 
portunity  to  examine  and  counter  that  data,  w’ould  con¬ 
stitute  a  denial  of  a  fair  hearing.  Every  party  has  a 
fundamental  right  TO  BE  HEARD  on  all  evidence — 
whether  in  a  court  or  in  an  administrative  agency.  Bridges 
v.  Wixon,  supra;  Railroad  Commission  v.  Pacific  Gas  & 
Electric  Co .,  302  U.  S.  388,  393  (1938) ;  Ohio  Bell 
24099  Telephone  Co.  v.  Public  Utilities  Commission ,  301 
U.  S.  292  (1937) ;  Anniston  Manf.  Co.  v.  Davis,  301 
U.  S.  337,  356-357  (1937);  St.  Joseph  Stock  Yards  Co.  v. 
United  States,  298  U.  S.  38,  51,  73  (1936) ;  Morgan  v.  United 
States,  298  U.  S.  468,  480,  4S1  (1936) ;  Crowell  v.  Benson , 
285  U.  S.  22  (1932) ;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  United 
States,  supra;  United  States  v.  Abilene  &  Southern  Ry. 
Co.,  265  U.  S.  274,  288  (1924) ;  Interstate  Commerce  Com¬ 
mission  v.  Louisville  &  Nashville  R.  R.  Go.,  227  U.  S.  88, 
91  (1913) ;  In  re  Aughenbaugh,  125  F(2d)  887,  889  (1942) ; 
American  Eagle  Fire  Ins.  Co.  v.  Jordan,  67  F.  Supp.  76 
(1946) ;  Jersey  City  v.  United  States,  54  F.  Supp.  315,  316 
(1944).  No  principle  could  be  more  firmly  embedded  in  our 
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legal  processes.  It  is  the  very  essence  of  the  Morgan  case. 
It  is  not  a  “mere  procedural  difficulty”.  It  is  the  substan¬ 
tive  right  that  prevents  administrative  agencies  from  be¬ 
coming  the  “Starchamber”  feared  by  many  common  law 
students. 

The  almost  awe-inspiring  discretion  lodged  in  a  regula¬ 
tory  agency  such  as  the  Civil  Aeronautics  Board  makes  it 
imperative  that  the  Board’s  procedure  afford  every  party 
a  full  opportunity — by  hearing,  brief  and  argument — to 
present  its  position  and  to  review  the  evidence  which  may 
serve  as  a  basis  for  the  Board's  decision.  The  Supreme 
Court  many  years  ago  stated  that  the  broader  the  latitude 
of  discretionary  power  lodged  in  a  court  or  agency,  the 
more  imperative  that  it  grant  a  full  and  fair  hearing  to 
all  litigants: 

24100  “But  the  more  liberal  the  practice  in  admitting 

testimony,  the  more  imperative  the  obligation 
to  preserve  the  essential  rules  of  evidence  by  which 
rights  are  asserted  or  defended.  In  such  cases  the 
Commissioners  cannot  act  upon  their  own  informa¬ 
tion  as  could  jurors  in  primitive  days.  All  parties 
must  be  fully  apprised  of  the  evidence  submitted  or  to 
be  considered ,  and  must  be  given  opportunity  to  cross- 
examine  witnesses ,  to  inspect  documents  and  to  offer 
evidence  in  explanation  or  rebuttal.  In  no  other  way 
can  a  party  maintain  its  rights  or  malce  its  defense. 
In  no  other  way  can  it  test  the  sufficiency  of  the  facts 
to  support  the  finding;  for  otherwise,  even  though  it 
appeared  that-  the  order  was  without  evidence,  the 
manifest  deficiency  could  always  be  explained  on  the 
theory  that  the  Commission  had  before  it  extraneous, 
unknown  but  presumptively  sufficient  information  to 
support  the  finding.”  Interstate  Commerce  Commis¬ 
sion  v.  Louisville  &  Nashville  R.  R.  Co.,  supra ,  pp.  93- 
94. 
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The  vice  of  any  procedure  which  would  enable  the  Board 
to  support  its  decision  by  data  never  subjected  to  the 
parties’  scrunity  was  recognized  in  Supreme  Court  de¬ 
cisions  written  by  Justices  Cardozo  and  Brandeis,  in  the 
earlier  days  of  the  administrative  agency.  The  basic  sound¬ 
ness  of  these  decisions  is  timeless.  United  States  v.  Abilene 
&  Southern  Ry .  Co.,  supra ;  Ohio  Bell  Telephone  Co.  v. 
Public  Utilities  Commission,  supra.  See  also:  Interstate 
Commerce  Commission  v.  Louisville  &  Nashville  R.  R.  Co., 
supra. 

In  the  Abilene  case,  the  Interstate  Commerce  Commis¬ 
sion  based  a  decision  in  part  upon  annual  reports  filed  by 
the  carriers  according  to  law-  but  never  formally  introduced 
into  evidence.  Objection  was  made  to  the  use  of  such  re¬ 
ports  without  opportunity  for  rebuttal.  The  Supreme 
Court  reversed  the  Commission  summarily,  stating: 

24101  “Nothing  can  be  treated  as  evidence  which  is 

not  introduced  as  such.”  (265  U.  S.  274,  288) 
The  Commission  also  sought  to  justify  its  procedure  by 
citing  a  rule  of  practice  which  provided  that  it  might  take 
notice  of  reports  filed  with  it  under  compulsion  of  law. 
(There  can  be  no  difference  in  substance  between  this  rule 
of  practice  and  the  Board’s  resort  to  the  stipulation  here.) 
The  Court  held  that  this  rule  did  not  relieve  the  Commis¬ 
sion  from  introducing,  by  specific  reference,  those  parts  of 
the  reports  which  it  wished  to  treat  as  evidence.  It  sup¬ 
ported  its  finding  with  the  following  statements: 

“The  objection  to  the  use  of  the  data  contained  in  the 
annual  reports  is  not  lack  of  authenticity  or  untrust¬ 
worthiness.  It  is  that  the  carriers  were  left  without 
notice  of  the  evidence  wdth  which  they  were,  in  fact, 
confronted,  as  later  disclosed  by  the  finding  made. 
The  requirement  that  in  an  adversary  proceeding 
specific  reference  be  made,  is  essential  to  the  preserva¬ 
tion  of  the  substantial  rights  of  the  parties.” 

•  •  •  •  9 
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“The  general  notice  that  the  Commission  would  rely 
upon  the  voluminous  annual  reports  is  tantamount  to 
giving  no  notice  whatsoever.  The  matter  improperly 
treated  as  evidence  may  have  been  an  important  factor 
in  the  conclusions  reached  by  the  Commission.  The 
order  must,  therefore,  be  held  void.”  (265  U.  S.  274, 
289-290) 

A  recent  decision  ably  summarizes  the  fair  hearing  re¬ 
quirement  as  follows: 

“In  hearings  before  the  commission  all  parties  must  be 
apprised  of  the  evidence  submitted,  and  must  be  given 
opportunity  to  cross-examine  witnesses;  to  inspect 
documents  and  to  offer  evidence  in  explanation  or  re¬ 
buttal  according  to  well  understood  rules.  In  no  other 
way  can  a  party  maintain  its  rights,  or  make  a  defense, 
or  test  the  sufficiency  of  the  facts  to  support  the  finding. 
Philadelphia  Rapid  Transit  Co.  v.  Public  Serv- 
24102  ice  Commission,  78  Pa.  Super.  593.  And  while 

the  commission  is  an  administrative  body,  and 
even  where  it  acts  in  a  quasi-judicial  capacity  and  is 
not  limited  by  the  strict  rules  as  to  the  admissibility 
of  evidence  which  prevail  in  suits  between  private 
parties,  the  more  imperative  it  is  to  preserve  the  es¬ 
sential  rules  of  evidence  by  which  rights  are  asserted 
or  defended.”  In  re  Shenandoah  Suburban  Bus  Lines, 
Inc.,  50  A  (2d)  301,  305  (1947). 

And  an  Illinois  court  ruled  that  an  order  of  a  state  public 
utilities  commission  could  not  be  sustained  if  it  was  based 
upon  an  independent  investigation  which  the  Commission 
had  made,  and  not  upon  the  evidence  presented  at  the  pub¬ 
lic  hearing.  Farmers’  Elevator  Co.  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  107  N.  E.  841  (1915).  The  court  said: 

“ ...  an  order  of  this  nature  must  be  based  upon  the 
evidence  presented  in  the  public  hearing,  with  a  full 


843 


American  Petition  for  Reconsideration 

opportunity  to  cross-examine  the  witnesses  and  pre¬ 
sent,  if  desired,  evidence  in  rebuttal,  and  not  upon  an 
ex  parte  examination.”  (107  N.  E.  841,  844) 

One  further  point  with  respect  to  the  292.5  reporting  re¬ 
quirements  should  be  noted.  As  we  read  that  part  of  the 
amendment  to  Section  202.1  dealing  with  Flight  reports 
it  concerns  only  operations  other  than  those  conducted 
under  292.5,  some  of  which  may  be  illegal  (see  discussion 
in  part  II,  supra)  and  may  thus  have  some  bearing  on  the 
applicants’  willingness  to  conform  to  the  provisions  of  the 
Act  and  the  rules,  regulations  and  requirements  of  the 
Board  (Section  401(d)(1)).  These  reports  are  not  to  be 
made  public,  but  are  to  remain  locked  in  the  Board’s  bosom 
for  fear  of  some  competitive  disadvantage  that  may  result 
to  the  reporting  carrier.  Utilization  by  an  administrative 
agency  of  the  knowledge  obtained  from  such  reports 
24103  as  these  has  only  recently  been  severely  criticized 
by  a  federal  court,  applying  the  basic  rule  of  fair 
hearing  established  in  the  above-cited  cases.  In  American 
Eagle  Fire  Ins.  Co.  v.  Jordan ,  the  Superintendent  of  In¬ 
surance  in  the  District  of  Columbia  had  reduced  fire  in¬ 
surance  rates  without  a  hearing  in  which  the  fire  insurance 
companies  could  present  evidence.  He  asserted  that  he  had 
been  able  to  proceed  on  his  personal  knowledge  of  the  in¬ 
timate  details  of  companies’  operations  and  practices  and 
had  been  able  to  reach  a  decision  therefrom.  The  court 
set  the  Superintendent’s  order  aside  because  of  his  failure 
to  accord  them  hearing  saying: 

•  .Unfortunately,  however,  this  information  is  not 
spread  on  the  record  of  this  proceeding.  The  com¬ 
panies  presumably  do  not  know  what  it  is,  and,  hence 
are  unable  to  answer  it.  This  ex  parte  procedure  is 
repugnant  to  our  basic  ideas  of  justice  and  is  incon¬ 
sistent  with  the  elementary  requirements  of  due  pro¬ 
cess  of  law.  One’s  rights  may  not  be  adjudicated  on 
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the  basis  of  facts  not  made  known  to  him  and  which 
he  has  no  opportunity  to  answer  or  explain  ....  The 
fact  that  obviously  the  Superintendent  acted  in  good 
faith  and  in  all  sincerity  and  that  he  performed  his 
task  in  a  thorough  and  intelligent  manner  does  not 
save  his  course  of  action  from  the  fatal  consequence  of 
the  vital  deficiencies  of  his  procedure.”  (67  F.  Supp. 
76,  82  (1946).) 

The  special  reports  wffiich  the  applicants  have  been  di¬ 
rected  to  file  in  lieu  of  a  reopening  of  the  record  should  not 
be  confused  with  routine  statistics  or  cumulative  data  that 
might  properly  be  stipulated  by  the  parties  or  “noticed” 
by  the  Board.  Rather,  they  are  the  very  heart  of  the  im¬ 
portant  issues  before  the 

24104  IV 

As  a  Matter  of  Policy  the  Board  Should 
Reopen  the  Air  Freight  Case  Record 

The  record  in  the  Air  Freight  Case  is  hopelessly  inade¬ 
quate.  The  printed  word  of  late  1946  could  hardly  be  ex¬ 
pected  to  reflect  subsequent  significant  developments  in 
this  dynamic  business.  To  confine  its  inquiry  to  that  record 
and  to  blind  itself  to  actual  experience  since  that  time 
would  be  for  the  Board  a  course  of  folly.  The  Examiners, 
1  not  once  hut  several  times  in  their  report,  cautioned  that 
their  recommendations  were  based  only  upon  initial  de¬ 
velopments  and  " assumed ”  that  the  Board  would  have  be¬ 
fore  it  “before  decision ”  data  reflecting  the  applicants’ 
actual  common  carrier  experience .  Had  these  data  been 
made  available  currently  in  the  ordinary  course  of  business 
and  in  sufficient  detail,  it  is  arguable  that  the  Board  could 
have  proceeded  to  decision.  But  they  have  not  been.  And 
the  only  factual  data  on  these  operations  that  will  be  avail¬ 
able  to  the  Board  will  have  been  prepared  solely  for  the 
purpose  of  this  record  and  submitted  ex  parte.  Only  last 
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October,  in  referring  to  this  very  case,  the  Board  rejected 
such  a  one-sided  approach  to  basic  issues: 

“Issues  of  this  character  are  not  easily  decided.  They 
demand  not  ex  parte  presentations  but  an  analysis  in 
the  light  of  all  available  evidence.  To  that  end,  an 
Air  Cargo  Case  was  instituted  which,  it  is  hoped,  will 
permit  a  basis  for  coming  to  a  considered  and  wise 
solution  of  this  important  problem.”  * 

24105  Solely  as  a  matter  of  policy  and  without  regard  to 
the  strictly  legal  requirements  of  the  situation, 

would  the  Board  be  wise  to  decide  this  case  based  upon  an 
old  record  and  an  undetermined  number  of  special  reports 
filed  ex  parte ,  in  an  atmosphere  of  intense  controversy? 
Members  of  the  Board’s  staff  are  traditionally  and  per¬ 
haps  legitimately  hostile  to  any  proposal  to  reopen  a  rec¬ 
ord.  But  consider  what  is  at  stake  here.  There  are  14 
proposals  before  the  Board  which  will  duplicate,  triplicate, 
quadruplicate,  even  quintuplicate,  every  important  air 
freight  service  in  the  country — at  a  time  when  the  very 
ability  of  existing  carriers  to  survive  is  a  matter  of  in¬ 
creasing  national  concern.  A  majority  of  the  members  of 
the  Board  are  new.  There  is  no  matter  of  more  general 
application  or  wuth  more  lasting  consequences  that  is  pend¬ 
ing  before  this  Board.  The  record  on  which  this  decision 
must  be  based  is  at  the  very  minimum  seriously  deficient 
in  the  facts  of  the  freight  business,  as  it  is  now  conducted. 
Not  only  considerations  of  the  public  interest  and  the  re¬ 
quirement  that  the  parties  shall  be  given  the  benefit  of  a 
real  hearing,  but  for  its  own  education  and  protection,  it 
would  appear  that  any  doubt  as  to  the  adequacy 

24106  of  the  air  freight  record  can  be  solved  by  the  Board 
in  only  one  way — reopen  it. 

*  Motions  of  Air  Freight  Forwarder  Association,  et  aL,  Docket  Nos. 
3132,  3143,  3144,  3145,  360,  Serial  No.  E-852  and  E-853,  Decided  October 
2,  1947,  p.  4. 
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The  impact  of  this  case  upon  the  future  of  air  transporta¬ 
tion  will  be  measured  not  by  how  quickly  it  is  decided  but 

rather  bv  how  wisely  it  is  decided. 

* 

Respectfully  submitted, 

American  Airlines,  Inc. 

By  (Signed)  C.  W.  Jacob 
C.  W.  JACOB 
Vice  President 

June  11,  1948 

Eastern  Petition  for  Reconsideration 

24108 

•  t  •  •  i 

Petition  of  Eastern  Air  Lines,  Inc.,  for  Reconsideration 
Of  the  Board’s  Order  Serial  No.  E-1612 

•  •  •  #  * 

June  21,  1948 

24109 

•  •  •  «  • 

Petition  of  Eastern  Air  Lines,  Inc.,  for  Reconsideration 
Of  the  Board’s  Order  Serial  No.  E-1612 

Comes  now  Eastern  Air  Lines,  Inc.  (“Eastern”)  and 
petitions  for  reconsideration  of  the  order  of  the  Civil 
Aeronautics  Board  (the  “Board”)  issued  May  21,  1948 
(Orders  Serial  No.  E-1612)  denying  Eastern’s  Petition  to 
Reopen  the  Record  for  Receipt  of  Further  Evidence  and 
its  Motion  to  Postpone  Further  Procedural  Steps  until 
Essential  Evidence  is  Available,  dated  May  1,  1948,  and 
in  support  of  this  petition  alleges: 

I 

Willis  Air  Service  (“Willis”)  on  May  6,  1948  filed  a 
memorandum  (Willis’  “Memorandum”),  and  U.  S.  Air 
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Lines,  Inc.  (“U.  S.”)  on  May  7,  1948  filed  a  reply  (U.  S.’ 
“Reply”)  addressed  to  Eastern’s  Petition  and  Motions  of 
May  1,  1948. 

On  May  21,  1948  Eastern  filed  an  Answer  (Eastern’s 
“Answer”)  to  Reply  of  U.  S.  and  to  Willis’  Memorandum. 
In  addition  to  answering  certain  unfounded  arguments  ad¬ 
vanced  by  those  non-certificated  applicants,  Eastern’s  An¬ 
swer  also  sought  to  indicate  to  the  Board  certain  additional 
pertinent  factors  which  require  that  the  record  in  this  pro¬ 
ceeding  be  reopened  for  further  hearing. 

24110  The  Board’s  order  denying  Eastern’s  Petition 
to  Reopen  the  Record  for  Further  Hearing  was  is¬ 
sued  on  May  21,  1948,  the  same  day  on  which  Eastern’s 
Answer  was  filed.  The  Board’s  action  in  denying  East¬ 
ern’s  petition  clearly  indicates  that  it  did  not  consider 
the  matters  set  forth  in  Eastern’s  Answer. 

Eastern  was  unable  earlier  to  answer  the  document  filed 
by  U.  S.  because  it  did  not  receive  a  copy  thereof  until 
May  17,  1948,  four  days  before  the  Board’s  action.  The 
ten  day  delay  in  Eastern’s  receipt  of  U.  S.’  filing  was 
caused  by  (1)  the  fact  that  U.  S.  did  not  mail  a  copy  of  its 
Reply  to  Eastern’s  counsel  until  May  10,  1948  (See  letter 
of  counsel  for  U.  S.  to  the  Board,  dated  May  17,  1948)  al¬ 
though  the  Reply  is  dated  May  7,  1948  and  the  certificate 
of  service  attached  thereto  states  that  copies  thereof  had 
been  served  on  attorneys  for  the  parties  to  the  proceeding, 
and  (2)  the  fact  that  when  U.  S.  did  mail  a  copy  of  its  Re¬ 
ply  to  counsel  for  Eastern  it  did  so  via  fourth  class  mail, 
which  apparently  requires  a  full  week  between  Washing¬ 
ton,  D.  C.  and  Atlanta,  Ga. 

Eastern,  on  May  15,  1948,  and  again  on  May  IS,  1948, 
requested  of  the  Board  that  Eastern  be  given  a  reason¬ 
able  opportunity  to  consider  and  reply  to  U.  S.’  allegations. 
Eastern  prepared  and  filed  its  Answer  as  promptly  as 
possible.  And  yet,  the  Board  apparently  has  denied  East¬ 
ern’s  Petition  to  Reopen  the  Record  at  least  in  part  on  the 
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basis  of  representations  made  by  U.  S.  and  Willis  in  their 
Reply  and  Memorandum  without  giving  Eastern  an  oppor¬ 
tunity  to  refute  them.  The  Board  should  correct  that  error 
and  grant  Eastern’s  Petition  to  Reopen  the  Record. 

II 

United  Air  Lines,  Inc.  (“United”),  on  May  28,  1948, 
filed  its  “Exceptions  to,  and  Petition  for  Reconsideration 
of,  the  Board’s  Orders  of  May  21,  1948,  Serial  Nos.  E  1612 
and  E  1613,”  and  American  Airlines,  Inc.  (“American”) 
on  June  11,  1948  filed  its  “Petition  for  Reconsideration  of 
Order  Refusing  to  Reopen  the  Record  and  Denying  Fur¬ 
ther  Hearing  (Serial  E-1612,  Issued  May  21,  1948)”.  Those 
documents  impressively  set  forth  legal  and  factual  con¬ 
siderations  demanding  the  reconsideration  of  the 
24111  Board’s  refusal  to  reopen  the  record  for  further 
hearing. 

Eastern  concurs  in  the  petitions  of  United  and  Ameri¬ 
can,  and  urges  the  Board,  on  reconsideration,  to  grant 
its  Petition,  and  those  of  United  and  others,  to  reopen  the 
record  to  receive  the  essential  evidence  required  by  the 
Civil  Aeronautics  Act  (the  “Act”)  in  respect  to  the  fitness 
and  ability  (or  lack  of  fitness  and  ability)  of  the  appli¬ 
cants  and  the  public  convenience  and  necessity  (or  lack 
of  public  convenience  and  necessity)  involved  in  their  pro¬ 
posals. 

HI 

The  petitions  of  United  and  American  referred  to  in 
Section  II  above,  and  United’s  Memorandum  of  May  20, 
1948,  “with  respect  to  the  inadequacy  of  Section  202.1  (c) 
of  the  Board’s  Economic  Regulations  to  overcome  deficien¬ 
cies  in  the  record  in  the  Air  Freight  Case”  emphasize  that 
the  absence  of  essential  evidence  in  the  record  in  this  pro¬ 
ceeding  cannot  be  cured  by  the  reports  which  the  Board 
lately  has  seen  fit  to  require  of  the  applicants. 

The  reliability  of  these  reports,  if  filed,  is  most  doubtful. 
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For  example,  the  Air  Cargo  Transport  Corporation 
special  report  of  June  10,  1948  showed  assets  as  of  March 
31,  1948,  of  $223,773.45.  And  yet,  in  a  proceeding  in  the 
District  Court  for  the  Southern  District  of  New  York,  in 
which  the  applicant  was  adjudged  bankrupt  on  June  18, 
1948,  the  applicant  admitted  on  questioning  by  the  judge 
that  its  total  assets  were  worth  not  over  $85,000.  (The 
judge  did  not  accept  statements  of  the  applicant  that  its 
Letter  of  Registration  from  the  Civil  Aeronautics  Board 
was  worth  $100,000,  or  $50,000  at  the  “rock  bottom”). 
There  was  no  question  of  a  dissipation  of  assets  between 
March  31,  1948,  and  June  18,  1948,  because  the  assets  of 
the  debtor  were  under  the  control  of  the  Federal  Court 
during  that  entire  period. 

Eastern  believes  that  the  record  of  Air  Cargo  Transport 
Corporation’s  reorganization  and  bankruptcy  proceedings 
will  be  of  great  value  to  the  Board  in  the  disposition  of 
this  proceeding,  not  only  as  it  relates  to  Air  Cargo  Trans¬ 
port  Corporation  alone,  but  as  it  relates  to  the  entire  class 
of  non-certificated  cargo  carriers  generally.  Eastern  is 
willing,  if  the  Board  will  reopen  this  record  for 
24112  further  hearing,  to  furnish  for  this  record  in  ex¬ 
hibit,  or  other,  form  all  pertinent  portions  of  the 
above  referred-to  record  in  the  District  Court  for  the 
Southern  District  of  New  York. 

In  view  of  U.  S.’  delaying  tactics  mentioned  above,  and 
the  failure  even  of  some  of  the  applicants  to  supply  on 
time  the  reports  required  of  them  by  the  Board,  it  would 
seem  that  the  applicants  should  not  be  heard  to  object  to 
the  reopening  of  the  record  on  the  ground  of  delay.  In  any 
event,  the  evasive  pleas  of  the  applicants  should  not  pre¬ 
vent  the  Board  from  according  to  all  parties  concerned  the 
justice  of  a  further  hearing  to  supplement  a  record  which 
even  the  Examiners  have  found  is  inadequate,  Report,  pp. 
235,  254,  317,  etc. 

This  is  a  matter  of  far-reaching  importance  to  the  es¬ 
tablished  air  transportation  system  of  this  country,  and 
to  the  general  public. 
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WHEREFORE,  Eastern  urges  the  Board  to  reconsider 
its  action  in  denying  the  petitions  of  Eastern,  United,  and 
others  to  reopen  the  record  for  further  hearing  in  this 
matter,  and,  on  reconsideration,  to  grant  the  relief  therein 
requested. 

Respectfully  submitted, 

Eastern  Air  Lines,  Inc. 

• 

(Signed)  T.  F.  Armstrong 

By:  T.  F.  Armstrong 
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24115  •  *  *  •  # 

EXCEPTIONS  AND  PETITION  OF  TRANSCONTI¬ 
NENTAL  &  WESTERN  AIR,  INC.  FOR  RECONSIDER¬ 
ATION  OF  BOARD  ORDER  E-1612  ISSUED  MAY  21, 

1948. 

Transcontinental  &  Western  Air,  Inc.  (hereinafter  re¬ 
ferred  to  as  “TWA”),  an  intervenor  in  the  above  entitled 
proceeding,  respectfully  requests  the  Civil  Aeronautics 
Board  to  reconsider  its  Order  of  May  21,  1948,  denying 
requests  for  reopening  the  record  and  for  further  hearings 
in  this  case  and,  in  support  thereof,  states  the  following : 

1.  In  its  petition  of  May  4,  1948  TWA  has  pointed  out 
the  vital  importance  of  the  Air  Freight  Case  to  the  air 
transportation  industry.  The  present  carriers  are  faced 
with  the  loss  of  untold  revenues  if  applications  involved  in 
this  case,  seeking  to  superimpose  upon  the  existing  air 
transportation  system  an  entirely  new  common  carrier 
operation,  are  granted.  This  serious  threat  to  the  very 
existence  of  the  certificated  carriers  demands  that  the 
Board  have  before  it  a  comprehensive  record  reflecting  the 
actual  up-to-date  facts.  Such  a  record  is  not  available,  how- 
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ever.  The  evidence  is  limited,  as  the  Examiners  found,  to 
“some  data  covering  the  applicant’s  past  activities” 

24116  (Rep.,  p.  215)  which  admittedly  are  confined  to  con¬ 
tract  operations.  Clearly  the  record  is  devoid  of 

any  data  upon  which  an  informed  decision  could  be  pre¬ 
dicated  as  to  whether  the  public  convenience  and  necessity 
require  additional  common  carriers. 

2.  It  is  true  that  some  of  the  applicants  have  been  opera¬ 
ting  as  common  carriers  since  Economic  Regulation  292.5 
was  issued  by  the  Board  in  May,  1947  (subsequent  to  the 
hearing),  but  little  or  no  information  is  available  to  the 
Board  concerning  these  operations.  Throughout  the  hear¬ 
ing  the  applicants  claimed  that  substantial  economic  bene¬ 
fits  would  accrue  to  them  upon  certification  as  common  car¬ 
riers.  In  addition,  it  was  claimed  that  such  status  would 
permit  the  inauguration  of  area  and  demand  service  which 
would  make  possible  the  realization  of  a  huge  potential  of 
new  air  traffic.  Nevertheless,  despite  the  fact  that  at  the 
time  of  the  hearing  the  applicants  avidly  sought  the  right 
to  file  periodic  reports  of  their  operations,  very  little 
information  has  been  supplied  by  them  to  date  relating  to 
their  operations  under  their  new  status.  What  has  been 
forthcoming  is  of  the  sketchiest  type  and  leaves  the  Board 
without  the  very  reports  which  the  Examiners  thought 
would  be  available  and  would  prove  “of  great  value”  (Rep., 

p.  216). 

3.  It  is  obvious  that  a  full  and  complete  record  on  the 
operations  of  the  applicants  since  the  inauguration  of  their 
common  carrier  operations  is  not  only  very  important 

but  absolutely  necessary  to  an  intelligent  decision 

24117  in  this  case.  Have  the  promised  economies  re¬ 
sulted  ;  has  the  ability  to  solicit  any  and  all  shippers 

kept  load  factors  at  the  estimated  level;  has  the  promised 
market  in  products  never  before  susceptible  to  air  car¬ 
riage  been  developed;  have  the  applicants  realized  the 
potential  their  own  experts  predicted;  have  rates  been 
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lowered  as  volume  has  been  achieved;  have  area  and  de¬ 
mand  service  supplied  a  new  concept  of  air  transportation ; 
in  short,  have  the  promises  of  yesterday  turned  into  re¬ 
ality?  The  record  is  silent  on  all  these  vital  questions. 

4.  In  issuing  Order  E-1613  the  Board  has  recognized 
the  deficiencies  in  the  present  record  and  has  sought  to 
supplement  it  with  evidence  of  the  applicants’  common 
carrier  operations  during  this  period.  This  regulation  re¬ 
quires  the  applicants  to  disclose  certain  information  re¬ 
lating  to  their  common  carrier  experience  to  “enable  the 
Board  to  evaluate  the  services  rendered  by  these  car¬ 
riers.”  The  reports  required  by  this  regulation,  however, 
will  not  provide  sufficiently  adequate  information  upon 
which  the  Board  can  fairly  decide  the  issues  in  this  case. 
Specifically  the  reports  fail  to  provide  sufficient  informa¬ 
tion  on  the  following  points: 

(a)  The  reports  will  not  show  the  number  of  shippers 
served.  These  data  are  important  in  determining  whether 
the  public  interest  requires  additional  common  carriers 
and  whether  the  applicants’  usefulness,  if  any,  is  not  best 
served  by  a  contract  carrier  status. 

2411S  (b)  The  reports  will  not  show  the  method  of 

operation,  if  any,  of  the  so-called  area  and  demand 
services  nor  the  public  acceptance  of  such.  The  Examiners 
stressed  again  and  again  the  public  benefits  that  would 
be  derived  from  the  long-haul  nonstop  operations  that 
could  be  utilized  under  their  recommended  authorization, 
particularly  between  demand  points  and  larger  cities.  Eco¬ 
nomic  Regulation  292.5  permits  these  carriers  to  operate 
in  this  manner  between  many  such  points  at  present  and 
the  query  naturally  arises :  Have  these  carriers  actually 
conducted  this  type  of  operation  or  have  they  flown  direct¬ 
ly  only  between  the  main  cargo  centers,  or  have  they  fol¬ 
lowed  a  point-to-point  pattern  despite  the  nonstop  au¬ 
thority?  Have  the  applicants  given  any  service  at  all  to 
the  demand  points  and,  if  so,  in  what  manner?  What  has 
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been  the  community  of  interest  between  the  demand  points 
and  the  larger  cities?  The  information  required  by  the 
reports  will  not  supply  these  needed  facts.  Information 
on  cargo  enplaned  and  deplaned  at  stations  will  not  pro¬ 
vide  it.  The  additional  flight  reports  required  by  the  Board 
will  not  give  origination  or  destination  statistics  or  dis¬ 
close  in  what  manner  the  flights  were  operated,  and,  in  any 
event,  such  information  as  will  be  contained  therein  is  to 
be  kept  for  official  use  and  not  disclosed  to  the  intervenors. 

(c)  The  report  will  not  show  the  length  of  haul  nor  the 
size  of  shipments.  This  information  is  vital  in  evaluating 
whether  the  applicants  are  conducting  a  new  type  of 

volume  business,  as  claimed,  or  whether  they  are 
24119  merely  tapping  the  same  markets  as  the  certificated 
airlines  and  duplicating  their  services,  as  suspected. 

(d)  The  reports  will  not  show  the  current  financial 
condition  of  the  applicants,  certainly  an  important  con¬ 
sideration  on  the  question  of  fitness,  willingness  and  ability. 
Rumors  are  rife  that  many  are  in  dire  financial  straits. 

Of  equal  importance  is  the  reason  for  the  financial  dif¬ 
ficulties  of  these  carriers.  Is  it  that  there  is  not  the  great 
potential  the  experts  predicted;  were  the  operating  costs 
of  an  all-freight  line  too  high ;  did  the  attempt,  if  any,  to 
serve  demand  points  prove  uneconomical?  If  the  record 
in  this  case  is  not  reopened,  it  will  remain  silent  on  these 
questions.  Yet  their  answer  is  vital  to  a  correct  appraisal 
of  the  merits  of  the  applicants7  proposals,  and  only  actual 
operational  data  can  supply  it. 

(e)  The  reports  will  not  show  the  current  officers  or 
key  personnel  of  the  applicants.  The  experience  and  abili¬ 
ty  of  such  people  is  the  backbone  of  the  applicants’  opera¬ 
tional  ability.  The  record  as  it  now  exists  ^  totally  1x1 
adequate.  [ Braniff  Airways  v.  Civil  Aeronautics  Board , 
147  F.  (2d)  152  (1945)]. 

(f)  The  reports  will  not  show  the  changes  in  stock 
ownership.  This  information  is  necessary  to  determine 
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citizenship  as  well  as  fitness,  willingness  and  ability  to 
act  as  a  carrier  rather  than  as  a  stock  promotion 

24120  vehicle. 

Further  deficiencies  have  been  referred  to  in 
the  petitions  of  United  Airlines,  dated  May  28,  1948  and 
American  Airlines,  dated  June  11,  1948.  TWA  supports 
those  statements  in  their  entirety. 

5.  The  entire  situation  in  the  air  freight  industry  has 
changed  radically  since  the  conclusion  of  the  hearing  a 
year  and  a  half  ago.  The  postwar  dislocations  of  the  cer¬ 
tificated  carriers  have  been  greatly  overcome  but  rising 
costs  and  a  levelling  off  of  traffic  have  produced  an  un¬ 
foreseen  economic  crisis.  The  President’s  Air  Policv  Com- 
mission  issued  this  warning  within  the  past  few  months 
( Rep.,  p.  99 ) : 

“‘The  air  lines,  the  most  important  element  of  civil 
aviation,  are  passing  through  one  of  the  most  serious 
crises  of  their  history.  *  *  *  ” 

“This  situation  is  significant  for  two  reasons.  If 
not  relieved  it  will  contribute  to  the  rapid  deteriora¬ 
tion  of  air-line  service  to  the  public.  A  second  reason 
is  now  of  even  greater  importance.  The  air  lines  have 
a  fleet  of  aircraft  of  great  value  to  the  military  ser¬ 
vices  as  a  reserve  in  time  of  war.  As  a  potential  mili¬ 
tary  auxiliary,  the  air  lines  must  be  kept  strong  and 
healthy.  They  are  not  in  such  condition  at  the  present 
time.” 

It  is  specious  to  say  the  Board  can  take  judicial  notice 
of  the  airlines’  plight  or  that  it  is  aware  of  their  crises 
from  other  cases.  The  question  is  whether  these  applicants 
operating  as  all-freight  carriers  as  proposed  in  this  case 
will  divert  such  revenues  as  to  make  their  continued  exist¬ 
ence  adverse  to  the  public  interest.  Or  stated  differently, 
will  diversion  of  such  revenues  start  the  carriers 

24121  “once  again  up  the  ladder  towards  self-sufficiency”? 
TWA  and  the  other  carriers  should  have  an  op- 


855 


TWA  Petition  for  Reconsideration 

portunity  to  present  the  facts  on  diversion  in  the  light  of 
present  conditions.  A  record  made  in  1946  does  not  afford 
this  opportunity. 

The  position  of  the  applicants  likewise  has  radically 
changed.  Taking  advantage  of  postwar  problems  facing 
the  certificated  carriers,  the  applicants  commenced  opera¬ 
tions  unfettered  by  competition.  Gradually,  as  the  certifi¬ 
cated  airlines  overcame  these  problems,  they  returned  to 
the  development  of  the  air  freight  field.  Since  then  one 
by  one  the  applicants  have  fallen  by  the  wayside  until  at 
present  three  or  more  are  reported  to  be  in  bankruptcy, 
others  to  have  ceased  operations.  The  few  remaining  ap¬ 
plicants  continue  skeleton  operations  or  are  running  at 
substantial  deficits  despite  their  concentration  on  the  heavy 
traffic  segments  and  the  avoidance  of  service  to  the  less 
profitable  communities.  Complete  evidence  on  the  opera¬ 
tional  and  financial  history  of  these  carriers  is  an  essen¬ 
tial  prerequisite  to  the  Board’s  final  deliberations  in  this 
proceeding. 

These  radical  and  basic  changes  in  the  air  freight  pic¬ 
ture  are  of  such  great  importance  as  to  require  a  new  hear¬ 
ing.  As  stated  by  the  Supreme  Court  in  Atchison  Topeka 
<&  Santa  Fe  Railroad  Company  v.  U.  S.,  284  U.  S.  24S  (1931) 
at  pages  260,  262: 

“Ordinarily,  a  petition  for  rehearing  is  for  the  pur¬ 
pose  of  directing  attention  to  matters  said  to  have  been 
overlooked  or  mistakenly  conceived  in  the  original 
decision  and  thus  invites  reconsideration  upon  the  rec¬ 
ord  which  that  decision  rested.  The  second  petition 
for  rehearing,  in  this  proceeding,  was  not  of  that  char¬ 
acter.  It  was  of  the  nature  of  a  supplemental 
24122  bill.  It  presented  a  ne-w  situation,  a  radically 

different  one,  which  had  supervened  since  the 
record  before  the  Commission  had  been  closed  in 
September,  1928.  It  asserted  that  whatever  might  be 
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the  view  of  the  order  when  made,  and  upon  that  record, 
a  changed  economic  condition  demanded  reopening 
and  reconsideration.  The  carriers  insisted  upon  this 
reopening  as  a  right  guaranteed  to  them  not  only  by 
the  Act  of  Congress  but  by  the  Constitution  itself. 

•  i  i  •  • 


“In  the  instant  proceeding,  the  hearing  accorded 
related  to  conditions  which  have  been  radically 
changed,  and  a  hearing,  suitably  requested,  which 
would  have  permitted  the  presentation  of  evidence  re¬ 
lating  to  existing  conditions,  was  denied.  We  think 
that  this  action  was  not  within  the  permitted  range  to 
the  Commission’s  discretion,  but  was  a  denial  of  right” 

Wherefore,  Transcontinental  &  Western  Air,  Inc.,  re¬ 
spectfully  urges  the  Board  to  enter  an  order  reopening  the 
record  in  this  proceeding  to  receive  substantial'  evidence 
material  and  necessary  to  an  informed  decision  on  the 
vital  issue  as  to  whether  the  public  convenience  and  neces¬ 
sity  require  the  certification  of  additional  air  freight  com¬ 
mon  carriers. 


Respectfully  submitted, 

Chadbourne,  Wallace,  Parke  &  Whiteside 
Attorneys  for  Transcontinental 
&  Western  Air,  Inc. 

24123 

•  •  •  •  • 


New  York,  N.  Y.,  June  24, 1948. 
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24141  .  .  .  *  . 

SUPPLEMENTAL  PETITION  OF 

UNITED  AIR  LINES,  INC.,  FOR 
RECONSIDERATION. 

United  Air  Lines,  Inc.  (“United”)  on  April  26,  1948, 
filed  with  the  Board  a  petition  to  reopen  the  record  and 
for  further  hearing  in  the  subject  proceeding.  Notwith¬ 
standing  the  fact  that  United  pointed  to  numerous  and 
significant  deficiencies  in  the  record  and  to  the  avail¬ 
ability  of  substantial  new  and  highly  relevant  evidence, 
the  Board  by  orders  Serial  Nos.  E-1612  and  E-1613,  both 
dated  May  21,  1948,  denied  United’s  petition  and  instead 
directed  the  applicants  to  file  special  reports  containing 
financial  and  operating  statistics  covering  their  opera¬ 
tions  since  January,  1947.  United,  on  May  28,  1948,  ex¬ 
cepted  to  and  requested  reconsideration  of  those  orders, 
showing  that  the  statisical  data  called  for  by  those  orders 
would  not  overcome  the  deficiencies  in  the  record  and 
further,  that  a  denial  of  United’s  petition  for  further 
hearing  deprived  United  and  other  parties  of  the  right 
to  a  full,  fair  and  open  hearing.  United’s  petition 
for  reconsideration,  as  well  as  similar  petitions  by 
American  and  Eastern,  are  presently  pending  before  the 
Board. 

24142  United  submits  that  the  applicants’  special 
reports,  which  now  have  been  filed,  confirm  United’s 

above  stated  contentions.  The  applicants’  special  reports 
demonstrate  that  a  further  hearing  is  necessary  in  order 
that  essential  evidence  may  be  before  the  Board  and  in 
order  that  the  minimal  requirements  of  a  fair  hearing  may 
be  provided.  Specifically,  there  are  the  following  defi¬ 
ciencies  : 

A.  No  reports  have  been  filed  by  Air-Borne  Cargo 
Lines,  American  Air  Express,  Lone  Star  or  Mutual 
Aviation. 
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B.  None  of  the  applicants  have  reported  all  of  the 
information  specified  in  the  Board’s  order. 

(1)  Air  Cargo  Transport’s  report  contains  no  data 
covering  its  operations  during  1947.  The  data  reported 
for  the  first  quarter  of  1948  contains  no  information  re¬ 
specting  aircraft  hours  and  miles,  the  percentage  distri¬ 
bution  of  traffic  by  types  of  commodities  carried,  or  the 
names  and  addresses  of  its  current  officers  and  directors. 

(2)  Airnews’  report  contains  no  information  as  to  tons 
or  ton  miles  of  cargo  carried  during  1947.  Nor  does  it 
contain  information,  either  for  1947  or  1948  as  to  the 
tons  of  cargo  enplaned  and  deplaned  at  the  various  points 
served  by  it. 

(3)  Calasia’s  report  contains  no  list  of  officers  or  di¬ 
rectors  and  no  list  of  employees.  Although  this  applicant 
has  not  been  operating  service  on  its  own,  but  has  been 
leasing  its  equipment  to  others,  much  of  the  information 
called  for  by  the  Board’s  order  could  have  been  supplied. 
Calasia’s  Profit  and  Loss  Statements  are  six  lines  long 
and  obviously  are  of  no  practical  use  in  passing  upon  this 
applicants’  qualifications. 

(4)  Flamingo’s  special  report  contains  no  breakdown 
between  the  tonnage  enplaned  and  the  tonnage  deplaned 
at  the  stations  served  by  it.  Its  statement  respecting  the 
percentage  distribution  of  its  traffic  by  commodity  types 

is  of  little  value  since  the  largest  part  of  its  traffic 
24143  consists  of  “general  merchandise”  which  Flamingo 
describes  as  including  thirty  different  commodities. 

(5)  Globe’s  report  contains  no  Balance  Sheet  for  1947. 
Although  this  applicant  discontinued  operations  in  June, 
1947,  its  Profit  and  Loss  Statement  does  not  cover  its 
full  period  of  operations.  Glove’s  report  does  not  state 
the  number  of  its  employees  as  of  December,  1947,  or 
March,  1948.  If  it  had  none,  that  fact  could  have  been 
stated.  Nor  is  there  a  satisfactory  statement  respecting 
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the  percentage  distribution  of  its  traffic  by  commodity 
types.  In  that  regard,  Globe  gives  an  “estimate”,  although 
conceding  that  “no  accurate  percentage  distribution  by 
types  of  commodities  is  available.”  This  applicant’s  re¬ 
port  also  fails  to  provide  a  breakdown  of  the  traffic  en¬ 
planed  and  the  traffic  deplaned  at  stations  served  by  it. 

(6)  Slick’s  report  does  not  contain  data  respecting  the 
number  of  flights  or  cargo  enplaned  and  deplaned  at 
points  served  by  it  during  the  first  seven  months  of  1947. 
Its  Profit  and  Loss  Statements  do  not  appear  to  distin¬ 
guish  between  costs  attributable  to  its  transport  opera¬ 
tions  and  costs  attributable  to  other  operations.  Slick 
reports  percentage  distribution  of  its  traffic  by  commodity 
types  for  only  February  and  March,  1948.  It  states  that 
such  information  is  not  available  for  other  periods,  not¬ 
withstanding  the  fact  that  Public  Counsel’s  exhibits  in 
the  Air  Freight  Rate  Case  indicate  that  Slick  reported 
similar  information  in  that  proceeding  for  the  weeks  of 
September  7  and  October  19,  1947. 

(7)  California  Eastern’s  report  contains  limited  infor¬ 
mation  as  to  the  percentage  distribution  of  its  traffic  by 
commodity  types.  California  Eastern’s  supplies  that  in¬ 
formation  for  the  period  of  February-July,  1947,  a  period 
prior  to  its  common  carrier  operations.  Although  stating 

that  information  for  that  period  was  all  that  was 
24144  immediately  available,  California  Eastern  reported 
similar  information  in  the  Air  Freight  Rate  Case 
for  the  weeks  of  September  7  and  October  19,  1947. 

(8)  The  Flying  Tigers’  report  does  not  contain  a  break¬ 
down  of  traffic  enplaned  and  traffic  deplaned  at  the  various 
stations  served  by  it.  It  reports  only  the  total  traffic  for 
each  point  served  by  it. 

(9)  Willis’  report  contains  no  data  as  to  the  number  of 
flights  or  the  traffic  enplaned  and  deplaned  at  stations 
served  by  it.  It  contains  no  percentage  distribution  of  its 
traffic  by  commodity  types.  It  contains  no  list  of  its 
officers  or  directors. 
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(10)  U.  S.  Airlines’  report  contains  no  data  of  the  num¬ 
ber  of  flights  or  the  traffic  enplaned  and  deplaned  at  points 
served  by  it  Nor  does  it  contain  data  respecting  aircraft 
hours,  miles,  or  tons  of  cargo  carried  by  it. 

C.  None  of  the  applicants’  reports  provide  necessary 
information  respecting  the  following  matters,  among 
others:  (1)  potential,  including  the  reasons  for  the 
applicants’  failure  to  approach  their  forecasts  of  traffic 
volume  and  the  reasons  for  their  failure  to  generate 
significant  traffic  in  commodities  as  to  which  they  claimed 
immense  potentials,  (2)  the  reasons  for  the  large  losses 
incurred  by  all  of  the  applicants,  the  cessation  of  opera¬ 
tions  by  some  and  the  reorganization  of  others,  (3)  the 
changes  in  business  activities  of  certain  of  the  applicants, 
as  for  example  Slick  and  Willis,  which  have  undertaken 
extensive  side  activities,  (4)  applicants’  own  develop¬ 
mental  activities  as  distinguished  from  their  reliance 
upon  the  illegal  operation  of  forwarders,  (5)  the  number 
of  shippers  served  by  the  applicants,  (6)  the  bulk  char¬ 
acter  and  long  haul  nature  of  the  applicants’  traffic,  (7) 
the  reasons  why  the  applicants’  “demand  service” 
24145  has  not  worked,  (8)  the  applicants’  costs,  particu¬ 
larly  in  regard  to  questions  concerning  the  com¬ 
pleteness  and  accuracy  of  their  reported  costs,  (9)  the 
fitness,  willingness  and  ability  of  the  applicants,  including 
matters  relating  to  the  financial  reorganization  of  Cali¬ 
fornia  Eastern  and  other  applicants.  The  relevance  of 
evidence  regarding  these  matters  and  the  necessity  of 
such  evidence  to  a  disposition  of  this  proceeding  are  set 
forth  in  detail  in  United’s  above  mentioned  petition  for 
reconsideration.  Moreover,  since  the  applicants’  special 
reports  now  are  on  file,  it  is  more  apparent  than  ever, 
that  the  foregoing  essential  evidence  will  not  be  obtained 
without  a  further  hearing. 

The  necessity  for  a  further  hearing  also  is  demonstrated 
by  materials  submitted  by  some  of  the  applicants  as  a 
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part  of  their  special  reports.  For  example,  Air  Cargo 
Transport,  in  its  report,  outlined  its  plan  of  reorganiza¬ 
tion  under  Chapter  X  of  the  Bankruptcy  Act  and  stated 
that  it  “has  every  reason  to  believe  that  said  reorganiza¬ 
tion  will  have  been  completed  at  the  time  the  Board  makes 
its  final  determination  in  this  proceeding.”  Globe,  like¬ 
wise,  discusses  its  financial  reorganization,  with  a  large 
part  of  its  report  consisting  of  statements  by  individuals 
and  another  company  “pledging”  funds  to  Globe.  The 
purpose  of  such  information  obviously  is  to  overcome  the 
unfavorable  financial  condition  of  those  applicants  as  de¬ 
picted  by  their  balance  sheets.  Irrespective  of  the  relevance 
of  said  material,  it  can  not  under  any  rule  of  evidence  be 
made  a  part  of  the  record  in  this  proceeding  without  a 
further  hearing  at  which  the  facts  regarding  such  re¬ 
organizations  are  explored  and  witnesses  are  cross- 
examined. 

The  report  of  U.  S.  Airlines,  contains  argumentative 
material  Among  other  things,  that  applicant  asserts  that 
it  discontinued  operations  because  it  did  not  want  to  be¬ 
come  a  party  to  a  rate  wrar.  A  self-serving  statement  of 
that  nature  is  not  evidence.  Nevertheless,  the 
24146  statement  now  is  before  the  Board,  without  United 
and  other  parties  having  had  the  opportunity  to 
cross-examine  or  to  produce  evidence  in  refutation  of 
that  applicant’s  argument. 

Wherefore,  United  respectfully  submits  that  the 
applicants’  special  reports  (even  assuming  them  to  be 
stipulated  into  the  record  which  is  questioned  and  dis¬ 
puted)  have  not  supplied  new  and  available  evidence 
essential  to  a  proper  disposition  of  this  proceeding  and 
that  a  further  hearing  is  necessary  as  a  matter  of  law. 
United,  therefore,  requests  that  the  Board  vacate  its  Order, 
Serial  No.  E-1612,  and  grant  a  further  hearing  in  this 
proceeding  as  prayed  for  by  United  and  that  the  Board 
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grant  United  such  other  and  different  relief  as  the  Board 
may  deem  proper.  • 

Dated  at  Chicago,  Illinois,  this  29th  day  of  June,  1948. 

Respectfully  submitted, 

United  Air  Lines,  Inc. 

By  (Signed)  R.  W.  Ireland 

Vice  President-Administration 
United  Air  Lines,  Inc. 

•  •  •  #  ♦ 
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23952  UNITED  STATES  OF  AMERICA 

Civil  Aeronautics  Board 
Washington,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board  at  its 
office  in  Washington,  D.  C.,  on  the  20th  day 

of  July,  1948. 

t  i  •  •  • 

Order  Authorizing  Oral  Argument 

The  Board  by  Order  Serial  No.  E-1612,  dated  May  21, 
1948,  having  denied  various  petitions  and  memoranda 
requesting  reopening  of  the  record  in  the  above-entitled 
proceeding  for  further  hearing; 

The  Board  by  Order  Serial  No.  E-1613,  dated  May  21, 
1948,  having  required  the  filing  of  special  reports  by  cer¬ 
tain  applicants  in  the  above-entitled  proceeding; 

The  Board  by  Regulation  Serial  No.  ER-124,  effective 
June  15,  1948,  having  amended  section  202.1(c)  of  the 
Economic  Regulations  so  as  to  prescribe,  inter  alia,  report¬ 
ing  requirements  for  noncertificated  cargo  carriers  operat¬ 
ing  pursuant  to  section  292.5  of  the  Economic  Regulations ; 
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United  Air  Lines,  Inc.  (United),  having  filed  with  the 
Board  on  May  24,  1948,  a  memorandum  requesting  further 
hearing  in  the  above-entitled  proceeding,  and  alleging  that 
the  reports  required  by  the  aforementioned  section 
202.1(c),  if  incorporated  into  the  record  in  the  above- 
entitled  proceeding,  will  not  cure  certain  alleged  deficien¬ 
cies  in  said  record; 

United  having  also  filed  with  the  Board  on  June  1,  1948, 
a  petition  requesting  (1)  reconsideration  of  the  afore¬ 
mentioned  Orders  Serial  Nos.  E-1612  and  E-1613  insofar 
as  they  denied  United’s  petition  to  reopen  the  record  for 
further  hearing,  and  (2)  oral  argument  on  its  request  for 
reconsideration ; 

23953  United  having  also  filed  with  the  Board  on  July 
1,  1948,  a  supplemental  petition  (1)  alleging  that 
the  aforementioned  special  reports  filed  in  accordance 
with  Order  Serial  No.  E-1613  have  failed  to  cure  the 
alleged  deficiencies  in  said  record,  and  (2)  requesting 
reconsideration  of  Order  Serial  No.  E-1612  insofar  as 
it  denied  further  hearing  in  the  above-entitled  proceeding; 

American  Airlines,  Inc.  (American),  having  filed  with 
the  Board  on  June  8,  1948,  a  petition  requesting  amend¬ 
ment  of  (1)  the  aforementioned  reporting  requirements 
in  section  202.1(c)  of  the  Economic  Regulations,  and  (2) 
the  special  reporting  requirements  specified  in  the  afore¬ 
mentioned  Order  Serial  No.  E-1613,  so  as  to  require  dis¬ 
closure  of  certain  additional  data;  and  Willis  Air  Service, 
Inc.  (Willis),  having  filed  with  the  Board  on  June  14,  1948, 
a  motion  requesting  dismissal  of  such  petition; 

American  having  also  filed  with  the  Board  on  June  11, 
1948,  a  petition  for  reconsideration  of  the  aforementioned 
Order  Serial  No.  E-1612  insofar  as  it  denied  petitions  to 
reopen  said  record  for  further  hearing; 

Eastern  Air  Lines,  Inc.  (Eastern),  having  filed  with 
the  Board  on  June  22,  1948,  a  petition  requesting  recon¬ 
sideration  of  the  aforementioned  Order  Serial  No.  E-1612 
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insofar  as  it  denied  Eastern’s  petition  to  reopen  said 
record  for  further  hearing ; 

Transcontinental  &  Western  Air,  Inc.  (TWA),  having 
filed  with  the  Board  on  June  25,  1948,  a  petition  requesting 
reconsideration  of  the  aforementioned  Order  Serial  No. 
E-1612  insofar  as  it  denied  petitions  to  reopen  said  record 
for  further  hearing; 

The  Board,  upon  consideration  of  the  above  specified 
petitions  and  motion,  finding  that  it  is  in  the  public  inter¬ 
est  to  hear  oral  argument  on  the  matters  set  forth  therein ; 

It  Is  Ordered,  That  the  aforementioned  petitions  of 
United  filed  May  24,  June  1,  and  July,  1948,  the  petitions 
of  American  filed  June  8,  and  June  11,  1948,  the  motion 
of  Willis  filed  June  14,  1948,  the  petition  of  Eastern 
filed  June  22,  1948,  and  the  petition  of  TWA  filed  June 
25,  1948,  be  and  they  are  hereby  assigned  for  oral  argu¬ 
ment  by  the  parties  to  the  above-entitled  proceeding  at 
the  same  time  and  place  as  the  oral  argument  to  be  held 
on  the  applications  in  the  above-entitled  proceeding. 

By  the  Civil  Aeronautics  Board : 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 


(SEAL) 
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29222  *  *  *  *  * 

BRIEF  OF  EASTERN  AIR  LINES,  INC.,  IN  SUPPORT? 
OF  ITS  EXCEPTIONS  TO  THE  REPORT  OF  | 
EXAMINERS  WILLIAM  F.  CUSICK  AND 
R.  VERNON  RADCLIFFE 


August  16, 1948 


[Statement  of  Counsel:  The  following  page  is  frond 
one  of  the  petitioners’  briefs  included  in  the  transcript  ojf 
record  filed  by  respondent.  It  summarizes  evidence  o£ 
record  appearing  at  pages  35756  to  35761  of  the  transcript 
of  record  filed  by  the  respondent  and  in  the  certificate^ 
of  public  convenience  and  necessity  issued  by  the  respon¬ 
dent  to  the  domestic  trunk-line  air  carriers  and  has  beeh 
included  in  the  Joint  Appendix  for  convenience  of  refer¬ 
ence  and  to  save  printing  expense.]  i 
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THE  ESTABLISHED  CERTIFICATED  CARRIERS  TODAY 
PROVIDE  AIR  CARGO  SERVICE  FOR  OVER  400*  CITIES 


866 
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This  number  is  constantly  Increasing  as 
the  certificated  carriers  are  authorized 
to  serve  additional  cities,  and  as  addi¬ 
tional  airports  become  oval  table  for  use. 
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29465  .  .  •  .  . 

BRIEF  FOR  SLICK  AIRWAYS,  INC. 
BEFORE  THE  CIVIL  AERONAUTICS  BOARD 

#  *  •  •  m 

Dated :  August  16, 1948 

29469 

•  i  i  •  i 

It  has  been  the  underlying  issue  in  other  proceedings 
which  have  been  before  the  Board.  The  belief  on  the  part 
of  the  Board  that  there  is  a  place  in  air  transportation 
for  single  purpose,  self-sustaining  freight  carriers,  or  at 
the  very  least,  that  an  experiment  should  be  conducted 
with  such  carriers,  obviouslv  motivated  the  issuance  of 
Section  292.5  of  the  Economic  Regulations  in  May  1947. 
This  was  made  abundantly  clear  by  the  Board’s  first 
finding  of  fact  in  that  decision: 

“1.  Although  the  carriage  of  passengers  and  parcels 
(express)  has  long  been  performed  by  the  certificated 
air  carriers,  the  carriage  of  property  in  air- 

29470  craft  specially  adapted  or  used  solely  for  that 

purpose,  and  by  companies  devoting  all  or  a 

major  portion  of  their  efforts  to  the  solicitation  and 
carriage  of  property  constitutes  a  new  and  develop¬ 
ing  business.  Such  carriage  of  property  by  air  is  in 
the  public  interest,  meets  a  public  need,  and  although 
still  in  its  infancy  is  likely  to  become  an  industry 
utilizing  new  methods  and  techniques  which  will  de¬ 
velop  only  with  time ,  experience  and  opportunity  for 
experimentation.  The  need  and  the  opportunity  can¬ 
not  be  adequately  met  by  confining  such  carriers  of 
property,  which  at  the  present  time  do  not  hold  cer¬ 
tificates  of  public  convenience  and  necessity,  to  the 
irregular  operations  which  they  have  heretofore  con¬ 
ducted  or  may  hereafter  conduct  pursuant  to  section 
292.1  of  the  Economic  Regulations,  or  which  they 
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may  continue  to  conduct  on  a  non-common  carrier 
basis.” 1 

The  issue  was  again  before  the  Board  in  the  Air  Freight 
Rate  Case,  Docket  No.  1705.2 3  Had  the  Board  in  that  case 
adopted  the  view  that  there  was  clearly  no  place  in  air 
transportation  for  the  freight  carrier,  as  the  passenger 
carriers  contended,  no  minimum  rate  order  would  have 
been  required.  The  Board,  however,  found  and  held : 

“In  the  light  of  these  conditions,  a  group  of  new  car¬ 
riers  undertook  to  develop  a  specialized  freight  ser¬ 
vice  without  dependence  on  Government  support  to 
cover  possible  operating  losses.  The  entry  of  these 
carriers  into  the  air  freight  field  on  this  basis  con¬ 
stitutes  an  experiment  of  great  importance  to  the  pub¬ 
lic  as  a  test  of  whether  a  specialized  air  freight  in¬ 
dustry  can  be  developed  on  the  basis  of  its  own  eco¬ 
nomic  ability  to  exist. 

“The  Board  has  recognized  the  value  of  this  ex¬ 
periment  through  the  issuance  of  Section  292.5  of  the 
Economic  Regulations,  and  it  is  our  opinion  that  to 
undermine  the  experiment  now  by  permitting  imdue 
competitive  pressures  to  drive  rates  to  levels  which 
undermine  the  financial  strength  of  the  industry  would 
be  contrary  to  the  public  interest.”* 

•  •  •  •  • 

29531 

•  •  •  •  • 

The  report  of  the  Examiners  in  this  proceeding  recom¬ 
mends  the  granting  of  certificates  of  convenience  and 
necessity  to  certain  of  the  freight  carriers.  The  Exam¬ 
iners,  however,  recommend  that  these  be  three-year  cer- 

1  Section  292.5  of  the  Economic  Regulations  of  the  Civil  Aeronautics 
Board,  Regulation  Serial  No.  289,  May  5,  1947  (Emphasis  ours). 

2  Hereinafter  cited  as  “AFRC,”  with  appropriate  Transcript  (“Tr.”) 
or  Exhibit  (**Exh.”)  references. 

3  Op.  p.  6,  AFRC,  Serial  No.  E-1415,  April  21,  1948  (Emphasis  ours). 
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tificates  on  the  theory  that  a  five-year  period  is  a  proper 
period  of  experimentation  and  that  two  years  have  already 
elapsed. 

We  submit  that  the  limitation  of  certificates  to  a  three- 
year  period  would  be  a  most  unwise  course  of  action  and 
could  be  justified  only  by  the  most  compelling  reasons. 
In  the  first  place,  every  certificate  granted  by  the  Civil 
Aeronautics  Board  is  a  temporary  certificate  in  a  sense, 
because  the  Board  always  has  the  power  under  Section 
401(h)  to  alter,  amend,  modify  or  suspend  any  certificate, 
if  the  public  convenience  and  necessity  so  require,  and, 
under  certain  circumstances,  to  revoke,  in  whole  or  in 
part,  any  such  certificate.  The  difference  between  a  three- 
year,  and  a  full  certificate,  may  not  be  great  from  the 
Board’s  point  of  view.  To  the  public,  however,  particu¬ 
larly  to  the  shipping  and  investing  public,  there  is  a  vast 
difference. 

As  has  been  already  pointed  out,  the  freight  carriers 
have  compiled  a  remarkable  record  in  airfreight  in  the 
space  of  a  little  over  two  years.  They  have  proved  that 
they  can  haul  the  freight.  They  have  given  this  business 
a  terrific  impetus.  They  have  accomplished  hitherto  un¬ 
heard  of  reductions  in  operating  costs.  They  have  dem¬ 
onstrated  a  staying  power  which  has  been  the  talk  of  the 
industry.  What  more  experimentation  is  required? 
29532  If  the  certificates  which 

•  •  •  •  • 

Excerpts  from  Briefs — United 

29596  •  *  •  •  * 

BRIEF  OF  INTERVENER,  UNITED  AIR  LINES,  INC., 
IN  SUPPORT  OF  EXCEPTIONS  TO  THE 
REPORT  OF  EXAMINERS  WILLIAM  F. 

CUSICK  AND  R.  VERNON  RADCLIFFE. 

#  •  •  •  • 


August  16,  1948. 
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[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of  rec¬ 
ord  filed  by  respondent.  It  summarizes  evidence  of  record 
appearing  at  pages: 

33031-33032 

33574-33575 

34429-34432 

35756-35761 

39937-39938 

39961 

40006-40007 

40047-40048 

40177-40178 

43157 

43591 

43598 

of  the  transcript  of  record  filed  by  the  respondent  and 
has  been  included  in  the  Joint  Appendix  for  convenience 
of  reference  and  to  save  printing  expense.] 

29603 

•  •  •  •  • 

Only  6  cities  out  of  a  total  of  90  recommended  for  service 
by  the  Examiners  are  not  now  certificated  for  air  service. 
None  of  the  6  cities  has  been  shown  to  have  any  appre¬ 
ciable  air  cargo  potential.  None  is  large  and  all  have  access 
to  certificated  air  service.  The  6  cities  are : 


Population 

Highway 
Mileage 
to  Certificated 
Points 

Nearest 

Certificated 

Point 

Thermal,  California  . 

300 

28 

Palm  Springs 

Longview,  Washington  . 

15,150 

2 

Kelso 

Belle  Glade,  Florida  . 

4,800 

43 

West  Palm  Beach 

Hammond,  Louisiana . 

6,033 

45 

Baton  Rouge 

Morgan  City,  Louisiana.... 

6,969 

54 

New  Iberia 

Beeville,  Texas  . 

6,789 

57 

Corpus  Christi 
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29648  .  *  *  .  * 

BRIEF  OF 

U.  S.  AIRLINES,  INC. 

SUBMITTED  TO  THE  BOARD 

•  •  •  •  • 

August  16,  1948. 

29665  The  applicants  have  gone  through  their  trial 
period  by  virtue  of  early  contract  and  later  com¬ 
mon  carrier  operations.  They  have  endured  vigorous  and 
oppressive  competition.  Some,  like  U.  S.  Airlines,  have 
gone  ahead  and  built  the  airfreight  industry;  others  have 
failed  and  have  paid  the  economic  penalty  of  bankruptcy. 
A  key  to  the  success  of  the  surviving  operators  which  the 
Examiners  have  recommended  for  certification,  has  been 
their  relative  freedom  to  develop  their  business  by  going 
into  all  of  the  important  airfreight  areas  necessary  to 
provide  them  with  business. 

As  a  result  of  the  planning  and  developmental  opera¬ 
tions  of  U.  S.  Airlines,  the  Board  issued  to  this  Company 
Letter  of  Registration  No.  C-l.  That  Letter  authorizes 
common  carrier  service  to  31  points  in  six  areas.  The 
Examiners’  recommendation  would  reduce  this  to  three 
areas.  The  population  would  be  reduced  by  12,283,536,  and 
the  airfreight  potential  would  be  reduced  by  more  than 
50%. 

The  important  question  before  the  Board  is,  Shall  the 
carriers  which  have  proved  their  ability  be  certificated  to 
the  points  they  seek,  and  which  they  now  serve,  or  shall 
the  Board  parcel  out  uneconomic  route  systems  to  them  ? 

The  answer  to  this  issue  is  partly  given  by  Regulation 
292.5.  By  Letters  of  Registration  the  Board  provided  a 
good  airfreight  pattern  based  upon  the  free  development 
of  competitive  forces.  The  Regulation  looks  to  the  cer¬ 
tification  of  carriers,  and  the  natural  result  would  be  the 
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issuance  of  certificates  which  contain  at  least  as  large  an 
operating  field  as  that  specified  in  the  Letter  of  Regis¬ 
tration. 

The  routes  which  the  carriers  have  developed  under  a 
system  which  rests  upon  the  experience  of  actual  trial  and 
error  is  to  be  preferred  to  a  structure  which  might 
be  theoretically  attractive  but  would  be  operationally 
unsound. 

•  •  •  •  • 


26496 
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•  •  •  •  • 

Docket  No.  730  et  al. 


•  •tit 

BRIEF  FOR  THE  EXAMINERS  ON  BEHALF  OF 

AMERICAN  AIRLINES,  INC. 

•  •  •  •  # 

September  30,  1946 

26550  .  .  .  .  • 

B.  American’s  Proposed  Freight  Service 

Globe  made  a  motion  to  dismiss  the  applications 
of  all  the  certificated  carriers  on  the  ground  that 

26551  they  had  introduced  no  evidence  regarding  the 
need  for  freight  service  or  their  ability  to  provide 

it  (Tr.  784,  1049).  But  the  need  for  freight  service  along 
American’s  proposed  route  is  established  by  the  commu¬ 
nity  of  interest  proved  by  its  exhibits  to  exist  between 
New  Orleans  and  the  cities  of  the  northeast.  As  Mr.  Jacob 
put  it,  community  of  interest  is  not  something  confined 
to  travel  or  to  trade  (Tr.  3592). 

•  •  •  #  • 

American  was  the  first  air  carrier  to  file  a  freight  tariff 
and  to  inaugurate  a  freight  service  with  all-cargo  planes 
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(Tr.  3592).  It  plans  to  inaugurate  service  with  such  planes 
to  New  Orleans  if  its  application  is  granted,  and  it  also 
plans  to  carry  freight  and  express  on  its  passenger  planes 
(AMA  20,  p.  2). 

#  #  #  #  * 
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27565 


*  •  •  •  • 

Monday,  September  13,  1948. 


The  above-entitled  matter  came  on  for  oral  argu¬ 
ment,  pursuant  to  notice,  at  10 :00  o’clock  a.m. 


Before  : 

Joseph  J.  O’Connell,  Jr.,  Chairman, 
Oswald  Ryan,  Member, 

Josh  Lee,  Member, 

Harold  A.  Jones,  Member, 

Russell  B.  Adams,  Member 

•  •  •  •  • 


27598 

•  •  •  •  • 

Oral  Argument  ok  Leslie  Craven,  Representing 

California  Eastern  Airways,  Inc. 

•  •  •  •  • 


27621 

•  #  •  •  • 


Mr.  Ryan :  Mr.  Craven,  I  want  to  get  the  basic  principle 
on  which  you  predicated  the  public  convenience  and  neces¬ 
sity  for  the  certification  of  these  five  carriers.  As  I  under¬ 
stand  it  from  your  argument,  your  point  is  not  that 
27622  they  should  be  certificated  because  there  are  no 
carriers  available  to  do  the  job  which  needs  to  be 
done,  but  that  there  are  authorized  carriers  who  have  not 
been  performing  adequate  service. 

Mr.  Craven:  That  is  correct. 
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Mr.  Ryan :  And  that  we  must  put  new  carriers  into  there 
to  compete  with  them  in  order  to  provide  the  adequate 
service  which  has  been  lacking  in  the  certificated  carriers. 

Xow,  that  is  a  generalization  which  I  presume  would 
be  applicable  to  the  whole  industry,  but  from  some  of  the 
exhibits  which  have  been  presented  here,  and  I  am  think¬ 
ing  particularly  of  Slick’s  comparison  with  American,  it 
would  seem  that  while  Slick  has  outdone  American  in  get¬ 
ting  air  cargo,  American  has  come  pretty  substantially 
close  to  Slick  in  the  same  period. 

In  other  words,  both  of  them  have  done  a  pretty  good 
job,  it  would  seem,  in  that  particular  illustration.  There¬ 
fore,  I  am  wondering  whether  each  applicant  shouldn’t 
pin  its  proposal  upon  the  particular  competition  which  it 
contemplates.  That  would  involve  an  inquiry  into  the  car¬ 
rier  with  which  it  is  going  to  be  in  competition  and  what 
that  carrier  has  done  or  has  failed  to  do.  Am  I  correct  or 
am  I  wrong  about  that? 

Mr.  Craven :  You  are  partly  correct  and  partly  wrong. 

Mr.  Ryan:  In  the  past,  if  we  had  an  applicant  for  a 
route  it  was  always,  if  there  was  competition  involved, 
a  battle  going  to  the  condition  of  the  existing  carrier, 
whether  it  was  performing  the  service,  and  whether  it 
was  authorized  to  perform  the  service,  and  whether  there 
was  room  enough  for  two  carriers  on  that  route.  You  will 
agree  that  the  same  principles  are  applicable  here,  will 
you  not,  in  testing  public  convenience  and  necessity,  al¬ 
though  the  facts  may  be  different?  The  principles 
27623  are  the  same,  are  they  not? 

Mr.  Craven:  Well,  the  cases  are  very  different. 
I  will  answer  it  that  way. 

Mr.  Ryan :  You  mean  the  facts  are  different.  The  prin¬ 
ciples  of  public  convenience  and  necessity  are  certainly 
the  same  in  all  applications  for  certificates,  are  they  not  ? 

Mr.  Craven:  Perhaps  so.  But  now  here,  don’t  you  see 
the  fallacy  that  underlies  a  part  of  your  statement? 
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Mr.  Ryan:  I  would  like  to  see  it  if  there  is  a  fallacy. 

Mr.  Craven:  All  right,  I  will  tell  you  what  it  is,  as  1 
understand  it.  You  say  American  did  pretty  well.  Yes,  it 
did  pretty  well.  It  did  pretty  well  after  it  had  been  kicked 
into  it  by  competition  from  these  cargo  operators. 

Mr.  Ryan:  That  is  really  argument  ad  hominem  as  the 
lawyer  wxmld  say,  isn’t  it?  That  goes  to  the  question  of 
equity  among  carriers,  that  because  American  had  to  be 
kicked  into  doing  something,  even  though  it  is  doing  a  good 
job,  we  should  disregard  considerations  of  public  con¬ 
venience  and  necessity  and  say  that  American  is  out,  that 
they  should  have  competition  put  in  against  them. 

Now,  I  think  you  have  made  a  good  many  points,  and 
Mr.  Miller  has  also,  that  deserve  very  serious  consideration 
by  this  Board,  but  going  into  the  question  of  whether  the 
carriers  have  been  laggard  in  getting  to  this  job,  it  seems 
to  me,  while  the  Board  must  consider  that  question,  never¬ 
theless,  the  real  problem  which  the  Board  must  consider 
and  which  must  dominate  every  other  consideration  is  what 
is  the  need  of  the  public  air  transportation  system  of  this 
condition  and  what  does  the  public  interest  require 
27624  as  to  the  choice  of  carriers  to  perform  that  ser¬ 
vice.  In  considering  that,  there  are  a  lot  of  con¬ 
siderations  such  as  impairment  of  existing  carriers.  It 
seems  to  me  that  among  those  considerations  there  should 
be  conspicuous  by  its  absence  any  question  of  equity  to 
individual  carriers  or  any  question  of  past  mistakes  of 
an  individual  carrier  if  those  mistakes  have  been  corrected. 

Mr.  Craven:  They  haven’t  been  corrected.  There  is  the 
point  about  that. 

Now,  what  you  are  getting  ready  to  do  is  to  wash  your 
hands  of  the  circumstance  that  the  carriers  were  sluggish, 
that  they  were  reluctant  to  get  into  this  business,  that  they 
got  into  it  only  when  kicked  into  it,  explained  by  the  thing 
to  which  I  called  your  attention,  that  they  have  got  their 
income  geared  up  to  a  45  cent  a  ton  mile  rate  and  why  the 
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billy  dickens  should  they  fuss  around  with  lowly  freight 
traffic  on  a  12  to  15  cent  ton  mile  basis  or  16  cent,  or  what¬ 
ever  you  want,  to  put  it  down  in  that  lower  register?  They 
have  never  been  interested  in  this  business  and  they  are 
not  cargo  people. 

Now  then — 

Mr.  Ryan:  Those  are  generalizations  though,  aren’t 
they? 

Mr.  Craven:  No,  they  are  not  generalizations.  They 
are  specific. 

Mr.  Ryan:  They  have  to  be  supported  by  the  record. 

Mr.  Craven :  They  are  supported  by  the  record.  Let  me 
finish  what  I  am  saying,  if  you  will  excuse  me.  Now,  you 
have  the  duty  of  developing  an  air  transport  system  that 
is  to  the  best  interests  of  the  commerce  of  the  country  and 
it  is  not  to  the  best  interests  of  the  commerce  of 
27625  the  country  to  let  it  remain  exclusively  in  the  hands 
of  a  group  of  people  who  have  demonstrated  that 
they  had  no  interest  or  capacity  for  it.  That  has  never 
been  helped  or  cured.  This  same  reluctance  persists. 

Mr.  Ryan :  We  have  had  cases  here  in  the  past  in  which  a 
particular  certificated  airline  failed  utterly  to  provide 
adequate  service,  but  there  was  available  in  the  Act  power 
in  the  Board  to  command  that  carrier  to  perform  the  ade¬ 
quate  service.  Now,  it  may  be  that  the  individual  members 
of  the  Board  under  such  circumstances  would  just  like  to 
see  that  carrier  thrown  out  the  window,  but  there  is  the 
Act 

Mr.  Craven:  Do  you  mean  to  indicate  to  me  that  you 
understand  that  the  decisions  of  the  Board  have  been  that 
they  would  not  certify  competition  where  if  you  ordered  by 
your  compulsory  powers  the  giving  of  adequate  service, 
the  service  of  the  existing  carrier  could  be  made  adequate? 

Mr.  Rvan:  1  didn’t  sav  that.  You  will  recall  the  case  of 
Eastern  and  National  from  Tampa  to  Miami.  The  Board 
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there  overruled  the  application  of  Eastern  which  wanted 
to  provide  an  improved  and  more  adequate  service.  The 
Board  in  two  or  three  years  following  thereafter  extended 
Eastern  over  National  to  Miami.  It  didn’t  invoke  or  use 
the  power  which  it  had  to  compel  Eastern  to  provide  ade¬ 
quate  connections  or  to  compel  interchange  services.  It 
may  be  that  had  we  used  that  power  more  often  in  the 
past  ten  years  we  might  not  now  be  the  target  of  carrier 
criticism  that  we  have  put  in  too  much  competition,  be¬ 
cause  you  are  saying  that  we  ought  to  put  competition 
in  wherever  an  existing  carrier  is  performing  inadequate 
service.  We  have  been  guilty  of  that,  if  it  has  been 
27626  a  mistake.  I  am  wondering  whether  we  should  be 
guilty  again. 

Mr.  Craven:  I  don’t  have  to  go  to  any  such  position 
as  that.  Here  you  have  an  act  specifically  designed  to  en¬ 
courage  competition,  as  you  yourselves  held  in  the  Ameri¬ 
can  Export  Case,  and  the  background,  economically  speak¬ 
ing,  of  that  legislation  and  what  motivated  it  I  have  ex¬ 
plained  to  you  here  this  morning. 

Now,  under  those  circumstances  where  you  have  got  a 
bunch  of  passenger  lines  who  have  reluctantly  been  dragged 
into  the  freight  business  and  where  competition  with  them 
because  of  the  economic  reasons  I  have  stated  to  you  is 
not  destructive  and  where  the  record  shows  that  it  would 
be  constructive  because  it  would  result  in  the  stimulation 
of  traffic  which  has  already  been  evidenced,  under  all  those 
circumstances  to  say  that  there  is  protection  of  the  public 
interest  and  that  there  is  no  need  of  certification  of  freight 
lines  because  you  have  compulsory  powers  by  which  you 
can  make  Eastern  be  alive  and  alert  whether  it  wants  to 
or  not,  it  seems  to  me  is  clearly  unsound. 

Mr.  Ryan:  I  don’t  suggest  that  at  all.  You  have  mis¬ 
understood  entirely  my  thought.  T  was  trying  to  get  at 
the  principles  that  were  controlling  your  position.  I  think 
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that  on  the  premises  which  you  present,  if  supported  by 
the  evidence  in  this  case,  there  would  be  a  very  easy  an¬ 
swer.  The  answer  would  be  yes,  that  these  carriers  should 
be  certificated,  and  it  may  be  that  they  should  be  certifi¬ 
cated.  A  good  many  strong  arguments  have  been  presented 
for  this  certification.  But  what  I  am  trying  to  get,  and  at 
this  stage  I  hope  no  member  of  the  Board  has  de- 
27627  cided  this  question,  is  that  I  would  like  to  bring 
this  argument  down  to  a  more  specific  character, 
if  possible.  Always  in  the  past  when  we  have — 

Mr.  Craven:  May  I  ask  you  in  what  respect? 

Mr.  Ryan:  In  this  respect:  I  mean  specific  as  against 
generalization.  The  general  statement  has  been  that  this 
industry  has  failed  in  this  and  this.  Ordinarily  in  public 
convenience  and  necessity  cases  where  somebody  is  ask¬ 
ing  for  a  certificate  that  somebody  says,  “I  want  to  operate 
from  here  to  here  or  from  this  area  to  this  area”,  then 
he  devotes  himself  to  the  failures  of  the  particular  air¬ 
line  that  has  been  operating  from  that  area  to  that  area, 
or  from  that  point  to  that  point,  and  the  argument  is  a 
factual  argument  dealing  with  the  facts  of  the  particular 
case. 

Now,  I  think  it  is  very  important  here  that  it  be  made 
more  specific  because  if  I  understand  this  record  it  shows 
that  some  of  the  airlines  have  been  doing  a  job  somewhat 
in  the  same  class  as  the  now  certificated  applicants  here, 
that  a  number  of  other  airlines  have  just  failed  utterly  to 
produce  anything  by  -wav  of  the  development  of  cargo. 
If  that  is  true,  then  we  don’t  want  to  just  judge  this  in¬ 
dustry,  do  we,  or  just  judge  individuals  by  what  other  air¬ 
lines  have  done? 

Mr.  Craven :  Take,  for  example,  Fnited  and  Eastern.  1 
think  the  record  clearly  shows  the  sluggishness  of  Eastern 
and  the  unwillingness  to  develop  further  service.  Those 
things  are  all  fully  shown. 
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Mr.  Ryan:  That  is  what  I  would  like  to  see  individual 
counsel  for  applicants  talk  about.  I  would  like  to 

27628  get  the  specific  facts  of  the  particular  situation 
which  they  are  interested  in  instead  of  the  gen¬ 
eralization. 

Mr.  Craven:  When  we  tell  vou  that  California  Eastern 
got  66  times  the  freight  of  Eastern  in  the  first  six  months 
of  its  operation,  I  don’t  think  that  is  generality.  1  think 
that  is  quite  specific. 

Mr.  Ryan :  That  is  specific,  but  I  wmnder  if  it  is  relevant. 
Is  California  Eastern  going  to  operate  in  competition  with 
Eastern?  I  understood  it  was  an  entirely  different  area 
of  the  country. 

Mr.  Craven:  No,  it  is  not. 

Mr.  Ryan:  If  it  is  not,  why  point  to  what  Eastern  has 
failed  to  do?  Why  don’t  you  point  to  what  United  or  what¬ 
ever  carrier  you  are  going  to  compete  against  has  failed 
to  do?  That  is  the  point  I  am  making. 

Now,  the  only  reason  why  Eastern  is  used  as  the  black 
sheep  there  is  because  of  this  generalization,  this  mass 
indictment,  and  I  think  we  ought  to  get  away  from  the  mass 
indictment  and  find  out  if  all  these  carriers  have  done 
exactly  the  same  kind  of  a  job.  It  may  be  that  American 
has  done  a  good  one  and  it  may  be  that  Chicago  and 
Southern  has  done  a  terrible  job  and  that  goes  to  the 
actual  specific  facts  of  record  in  this  case.  I  haven’t  heard 
much  reference  to  them  so  far.  Is  there  anything  unfair 
in  my  asking  you  to  devote  yourself  to  the  route  w’hich 
you  propose  to  fly  rather  than  to  Eastern’s  record  where 
you  don’t  propose  to  fly  Eastern’s  route  at  all  or  propose 
to  be  in  competition  with  Eastern? 

Mr.  Craven:  I  am  not  at  this  point  able  to  give  you  speci¬ 
fic  citations  to  the  record  showing  criticisms  of 

27629  United’s  service  prior  to  our  advent.  It  is  in  the 
record.  You  are  asking  proof,  sir,  of  the  perfectly 

obvious  thing  which  has  been  so  obvious  that  nobody  has 
thought  it  necessary  to  prove. 
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Mr.  Ryan:  What  is  that? 

Mr.  Craven:  The  inadequacy  of  service  of  these  cer¬ 
tificated  lines.  The  whole  history  of  it  is  one  where  the 
freight  carriers  found  a  totally  undeveloped  field  entirely 
neglected.  When  I  say  entirely  neglected,  they  had  air 
express,  of  course.  We  jumped  into  that  field  and  devel¬ 
oped  it  Nobody  yet,  of  course,  has  ever  denied  the  ade¬ 
quacy  of  the  handling  of  freight  service  by  United  at  the 
absurdly  high  rates  it  was  charging. 

Mr.  Rvan:  You  mean  since  the  war  or  before  the  war? 

Mr.  Craven :  Yes,  since  the  war. 

Mr.  Ryan:  Those  are  matters  of  specific  fact  and  I 
think  they  are  pertinent  and  relevant.  If  you  are  going  to 
be  competing  with  United,  1  should  think  the  Board  would 
want  to  know  just  what  the  record  shows  as  to  the  failures 
of  United  on  that  particular  route  and  the  record  of  Cali¬ 
fornia  Eastern  on  that  particular  route.  I  think  that  helps 
us.  I  think  that  is  valuable. 

Mr.  Craven:  United  wasn’t  in  the  freight  business  at 
all.  It  was  in  the  express  business  at  the  absurdly  high 
express  rate.  Of  course,  I  have  been  driving  at  you  this 
idea  which  I  thought  you  expressed  that  it  has  been  held. 

•  t  •  i  • 
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Oral  Argument  of  Charles  H.  Murchison, 

Representing  Capital  Airlines,  Inc. 

•  •  •  •  # 

27676 

•  •  •  •  * 

Mr.  Jones:  Where  do  you  get  your  potential,  from  the 
figures  that  were  advanced  to  the  Examiner? 

Mr.  Murchison:  I  beg  your  pardon? 

Mr.  Jones:  Where  do  you  get  your  Chicago-San  Fran- 
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cisco-Los  Angeles  potentials?  Upon  what  did  you  base  it 
that  a  profitable  operation  could  be  conducted  in  compe¬ 
tition  with  American,  TWA,  Slick  and  so  forth?  You  would 
all  be  flying  that  line.  That  would  take  considerable  po¬ 
tential  to  support  five  freight  operations. 

Mr.  Murchison :  You  mean  if  Slick  and  Capital  are  both 
certified  for  that  service? 

Mr.  Jones:  You  submitted  that  the  Board  select  Slick 
and  Capital  to  fly  that  route  in  competition,  with  the  pres¬ 
ently  certified  carriers,  United,  TWA,  and  American.  That 
'would  make  five  of  you  flying  that  general  San  Francisco- 
Los  Angeles-Chicago-New  York  route. 

Upon  what  do  you  base  your  reasoning  that  there  is 
sufficient  traffic  to  support  all  five  of  you? 

Mr.  Murchison :  The  predicate  upon  which  we  got  it  and 

upon  which  we  testified  at  the  time  of  the  hearing,  I  shall 

.just  read  here  from  page  3624  of  the  transcript,  the 

27677  testimonv  of  Mr.  Glass  who  was  one  of  our  wit- 

%» 

nesses  at  that  time,  and  who  is  now  President  of 
Air  Cargo,  Inc. 

He  said,  “Take  for  example  the  year  1945.  The  airlines 
carried  approximately  5  billion  passenger-miles.  I  have 
already  pointed’  out  that  in  the  year  1945  there  was  over  1 
billion  ton-miles  of  long  haul  mail,  1,300,000,000  of  long 
haul  rail  express,  6,400,000,000  of  long  haul  LCL,  three 
billion  freight  forwarder  traffic,  5,200,000,000  of  truck 
traffic,  and  466  billion  of  carload  rail  freight.” 

Now,  as  I  said  a  little  while  ago,  I  do  not  know  of  any¬ 
body  at  this  stage  in  the  development  of  air  freight  who 
could,  with  any  degree  of  accuracy,  say  to  you  or  have  you 
say  to  them,  “Of  that  large  volume  of  freight — ”  and,  of 
course,  we  broke  it  down  into  segments,  where  it  came  from, 
whether  it  moved  from  Chicago  to  the  West  or  eastern 
section  of  the  country  or  where — could  tell  you  what  per¬ 
centage  of  that  traffic  would  be  subject  to  diversion  by 
airlines  or  penetration  by  airlines. 
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It  was  generally  agreed  by  all  of  the  witnesses,  as  the 
record  disclosed  and  as  the  Examiners  found,  that  there 
was  a  sufficient  potential  there  to  justify  us,  everyone,  in 
believing  we  could  develop  a  tremendous  volume  of  air 
freight  service. 

That  is  as  far  as  I  can  go  and  it  is  a  judgment  figure 
pure  and  simple. 

Mr.  Jones:  That  was  over  a  year  and  a  half  ago? 

Mr.  Murchison:  And  those  were  1945  figures;  that  is 
right. 

Mr.  Jones:  Since  that  time  there  has  been  a 
2767S  rate  war  which  offered  the  shipper  a  very  low 
cargo  rate,  around  14  cents  and  less,  airport  to 
airport.  However,  only  about  one-tenth  of  the  freight  is 
cargo  moved.  That  was  estimated  by  the  applicants,  in¬ 
cluding  Capital,  when  the  hearing  was  held  before  the 
Examiners.  Is  that  not  correct? 

Mr.  Murchison:  When  you  say  “including  Capital” — 
honestly,  we  have  not  had  an  opportunity  to  demonstrate 
whether  we  could  or  not.  We  did  not  say  we  would  move 
it  on  our  system.  We  have  done  a  pretty  good  job  on  our 
system. 

If  Slick  estimated  it  could  move  it  and  it  could  do  it — 

Mr.  Jones:  I  am  reading  here  from  234  of  the  Ex¬ 
aminers’  report  where  the  estimates  of  all  the  various  ex¬ 
perts  except  Mr.  Glass  are  set  forth  in  a  table:  'Warner, 
Slick,  California-Eastern,  Curtiss  Wright,  Douglas,  Ameri¬ 
can  Air  Express,  and  at  various  rates  per  ton-mile.  That 
is  airport  to  airport,  ton-mile. 

That  has  not  been  justified.  The  freight  just  hasn’t 
moved  at  14  cents  that  they  estimated  would  move.  Not 
even  half  of  it  has  moved.  Not  even  a  third. 

Mr.  Murchison:  Capital  is  not  on  that  list. 

Mr.  Jones:  No.  Glass  did  not  make  any  definitive  esti¬ 
mate.  He  merely  took  a  whack  at  what  he  thought  could 
be  diverted  from  LCL,  and  from  railroad  express,  and 
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from  general  freight  and  all  that,  and  made  a  wild  guess 
at  it. 

Mr.  Murchison :  I  think  that  the  testimony  was  that  even 
if  10  percent  of  that  which  we  deduced  would  be  subject 
to  penetration — of  course,  some  of  it  will  not  be  subject 
to  penetration.  It  is  still  relatively  small  packages 
27679  we  move  by  air. 

He  said  that  which  would  be  subject  to  penetra¬ 
tion,  that  if  we  penetrated  even  10  percent  of  it,  it  would 
be  almost  an  unbelievable  potential 

I  think  that  was  the  extent  to  which  he  went  even  in  at¬ 
tempting  to  say  what  he  thought  might  be  penetrated.  I 
do  not  think  he  said  10  percent  would  be  penetrated,  but 
he  only  pointed  out  10  percent  would  create  a  vast  amount 
of  traffic. 

Mr.  Jones:  If  LCL  can  move  from  door  to  door  for 
2.5  cents,  how  do  you  feel  you  could  penetrate  LCL,  when 
your  door  to  door  service  would  cost  20  cents  or  24  cents? 
It  does  not  make  sense,  does  it? 

Mr.  Murchison:  There  is  no  question  about  it.  It  will 
be  a  development  process. 

27685  •  *  #  * 

Mr.  Jones :  My  point  is :  we  should  have  some  rea¬ 
sonable  data  upon  which  we  could  base  an  estimate,  instead 
of  a  speculation  and  a  guess.  We  are  not  concerned  here 
with  United  Airlines,  Capital,  Slick  or  any  of  them.  We 
are  concerned  here  with  the  national  airway  system. 

Mr.  Murchison:  I  do  not  know  when  we  would  ever 
arrive  at  a  period  in  history  where  we  could  come  in  here 
and  demonstrate  to  you  or  anybody  that  there  is  enough 
for  two  of  us. 

Suppose  United,  in  the  next  two  years,  develops  an 
unbelievable  amount  of  traffic.  We  cannot  come  in  and 
demonstrate  we  ought  to  have  some  of  it.  That  is  the  traffic 
of  United.  It  may  be  a  tremendous  volume  of  traffic, 
but  the  only  way  you  prove  it  is  there,  in  the  air  lift,  is 
that  somebody  is  carrying  it. 
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We  have  come  in  here  time  and  time  again  and  said, 
“There  is  some  passengers  flying  between  X  point  and 

Y  point.  We  think  there  should  be  competition  and  we 
ought  to  supply  it.” 

The  Board,  in  its  wisdom,  thought  the  same  thing.  How¬ 
ever,  we  could  not  show  a  single  passenger  that  went  by 
air  that  was  not  already  carried  by  the  existing  carrier. 

Could  we  demonstrate  by  anything  but  a  judgment 
27686  figure  that  that  traffic  would  be  developed  more 
by  the  competitive  impact. 

Here  you  have  the  non-certified  carriers  claiming  that 
the  certified  carriers  were  kicked  into  this  thing  and  the 
only  reason  we  are  rendering  the  service  is  because  they 
are  in  this  field.  I  do  not  know  whether  they  are  right 
or  wrong,  but  I  would  say  they  are  wrong. 

Mr.  Jones:  The  Board  had  to  base  that  on  certain 
findings  of  fact  that  there  was  traffic  between  X  point  and 

Y  point  to  make  the  operation  profitable.  Otherwise  it 
would  be  folly  to  put  two  lines  in  and  have  them  both 

go  broke  on  that  service. 

•  •  •  •  • 
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27731  *  #  * 

ORAL  ARGUMENT  OF  ALBERT  F.  BEITEL 
ON  BEHALF  OF  U.  S.  AIRLINES,  INC. 

i  •  •  •  • 

27750  The  record  will  show  that  the  Florida  and  Louisi¬ 
ana  areas  do  not  provide  a  year-round  potential 
for  freight.  Obviously  the  Company  cannot  maintain  and 
achieve  an  efficient  operation  if  it  is  to  be  confined  to  areas 
with  unbalanced  production.  The  addition  of  the  Cali¬ 
fornia  area  to  the  certificate  will  enable  the  Company  to 
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operate  on  an  economic  basis,  because  the  California  pro¬ 
duction  is  in  exact  inverse  ratio  to  that  of  Florida  and 
Louisiana. 

Mr.  Jones:  May  we  stop  right  there?  We  are  getting 
into  mv  home  State. 

What  would  you  propose  to  carry  the  citrus  fruits  at? 
What  rate  ? 

Mr.  Beitel :  We  do  not  propose  to  carry  the  citrus  fruits. 

Mr.  Jones:  What,  besides  cut  flowers  and  asparagus, 
would  you  carry  ? 

Mr.  Beitel :  We  -would  carry  all  of  the  commodities  which 
are  produced  in  the  California  area — particularly  in  the 
fruits  and  vegetables  field,  for  example.  I  think  I  can 
give  you  a  short  summary. 

Mr.  Jones:  What  plane  would  you  carry  it  in? 

Mr.  Beitel:  We  would  carry  it  in  our  C-46  aircraft. 

Mr.  Jones:  Do  you  think  it  would  be  an  economical  op¬ 
eration  in  the  C-46,  transcontinen tally? 

Mr.  Beitel:  Yes,  sir. 

Mr.  Jones:  What  rates,  there,  did  you  offer  the  shipper? 

Mr.  Beitel :  The  rates  which  were  set  by  U.  S.  Airlines — 
we  are  presently  operating,  I  think,  with  a  yield  of  19 
cents.  The  present  rate  on  flowers  is  20  cents  per  ton-mile. 

Mr.  Jones:  What  California  agricultural  pro- 
27751  ducts  could  you  carry  at  19  cents — that  is,  airport- 
to-airport?  You  also  have  a  considerable  additional 
cost  to  the  shipper  because  he  has  to  prepare  it  and  haul 
it  to  the  airport. 

Mr.  Beitel:  As  shown  in  Exhibit  37,  we  would  carry 
fruits  and  vegetables  -which  come  from  these  classifica¬ 
tions,  such  as  apricots,  asparagus,  beans,  broccoli,  can- 
teloupe,  celery,  cherries,  cucumbers,  egg  plants,  peas,  pep¬ 
pers,  melons  and  spinach. 

Mr.  Jones:  I  see  that  list;  but  very  little  of  it  responded 
to  the  12-cent  rate.  I  do  not  see  ho-w  any  of  it  could  re¬ 
spond  to  the  19-cent  rate. 
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Mr.  Beitel:  We  think  that  it  can,  Mr.  Jones. 

Mr.  Jones:  What  makes  you  think  it  can,  when  you 
couldn't  even  get  it  moved  at  10-cent  rates? 

Mr.  Beitel:  For  this  reason:  When  that  oppressive 
rate  war  started,  the  purpose  of  that  rate  -war  was  not  to 
develop  additional  business.  The  purpose  of  that  rate  war 
was  to  take  business  away  from  a  competitor.  As  a  result, 
all  during  the  time  that  those  low  rates  were  in  effect, 
there  was  no  selling.  All  the  carriers  were  trying  to  do 
was  to  slash  their  rates  so  they  could  keep  what  they  had. 
They  were  not  trying  to  develop  new  rates. 

Mr.  Jones:  How  about  the  all-cargo  carriers?  Were 
you  not  doing  any  selling  at  that  time? 

Mr.  Beitel :  Of  course  we  were.  But  when  the  rates  were 
cut  we  did  not  go  out  and  sell  more  at  cut  rates,  which 
we  knew  were  uneconomical.  All  we  did  was  to  trv  to 
keep  our  customers.  In  fact,  the  situation  became  so  bad 
that  U.  S.  Airlines  suspended  operations  until  the 
27752  Board  stepped  in  to  correct  the  rate  level. 

Mr.  Jones:  I  am  trying  to  determine  the  re¬ 
sponse,  from  the  California  agricultural  growers,  to  12 
cents.  You  would  think,  if  it  would  move  profitably  at 
19  cents,  that  they  would  be  beating  your  door  down  to 
move  at  12  cents.  The  rate  went  down  to  8  cents  on  a  lot 
of  that. 

Mr.  Beitel:  When  a  shipper  will  commence  to  ship  by 
air  freight,  that  man  has  to  be  sold.  Even  after  he  starts 
to  ship,  the  other  people  do  not  come  in.  You  have  to  go 
out  and  sell  those  people.  There  was  no  selling  going  on 
at  that  12-cent  rate. 

Mr.  Jones:  That’s  just  it.  You  argue  here  that  you  had 
explored  and  had  established  a  big  field,  principally  in 
the  agricultural  products.  That  is  your  claim  to  be  the 
only  all-cargo  carrier.  You  already  pioneered  that.  You 
developed  trade  and  you  developed  customers,  and  you 
prove  that  you  carried  a  considerable  amount  of  tonnage. 
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Now  I  am  getting  right  down  to  the  agricultural 
products  that  you  say  are  so  important  to  your  area 
operations.  In  amount,  what,  actually,  did  you  carry 
during  the  rate  war,  when  it  was  down  to  10  cents,  8  cents 
and  12  cents? 

Mr.  Beitel:  We  did  not  carry  it.  We  stopped  opera¬ 
tions  because  we  couldn’t  carry  at  that  rate. 

Mr.  Jones:  You  stopped  operations  only  in  the  fourth 
quarter — October,  1947.  You  operated  during  the  first, 
second  and  third  quarters  and  presumably  you  were  carry¬ 
ing  agricultural  products.  292.5  had  been  issued,  and  you 
had  been  given  certain  areas  to  operate  from.  Just  what 
response  did  you  get  to  agricultural  products  during  the 
period  you  did  operate? 

27753  The  rate  war  did  not  come  along  until  the  fall 
of  1947.  In  the  first  two  quarters  you  had  a  good 
chance  to  run  your  pilot  operation,  which  you  say  you 
had  been  running  a  year  before  that. 

Mr.  Beitel:  That  is  correct. 

Mr.  Jones:  What  I  am  trying  to  get  here  in  this  whole 
hearing,  instead  of  generalizations,  estimates,  and  all  that, 
is  what  facts  we  have  to  go  on.  What  facts  can  you  give  me 
and  the  other  members  of  the  Board?  You  would  think,  if 
you  can  now  carry  them  and  get  customers  at  19  cents — 
to  carry  California  cantaloupe  at  19  cents  from  airport  to 
airport — that  they  would  be  beating  your  door  down  when 
you  offer  to  sell  the  transportation  at  8  cents  or  10  cents. 

Mr.  Beitel:  We  never  offered  to  sell  it  at  8  cents  and 
10  cents.  We  never  reduced  our  rates  except  to  meet  a  par¬ 
ticular  competition  for  a  particular  shipper. 

Mr.  Jones:  What  was  your  experience  prior  to  that  in 
carrying  cantaloupe  at  19  cents? 

Mr.  Beitel:  Prior  to  that  we  found  it  was  difficult  to  do. 
It  was  difficult  to  sell  the  shipper,  and  we  did  carry  some 
cantaloupe.  We  carried  principally  flowers.  I  think  flow¬ 
ers  constituted  75  per  cent  of  the  agricultural  produce  we 
carried. 
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* 

Mr.  Jones:  Flowers  is  a  very  high-cost  product,  and 
there  is  a  lot  of  difference  between  a  bunch  of  asparagus 
and  an  orchid. 

Mr.  Beitel:  I  agree  with  that.  But  let  me  make  this 
clear:  U.  S.  Airlines  does  not  contend  that  it  has  come 
before  this  Board  and  said:  “At  this  rate  we  have 

27754  filled  our  planes  and  we  have  carried  all  these 
things  we  expect  to  carry.”  We  have  come  to  you 

for  a  certificate,  and  we  are  saying  to  you:  “Give  us  that 
certificate,  let  us  operate  under  it,  and  we  expect  to 
carry  all  of  these  things.” 

The  reasons  why  we  expect  to  carry  them  are  set  forth 
in  our  exhibits. 

Mr.  Jones:  What  do  we  have,  except  your  opinion  and 
your  guess! 

Mr.  Beitel:  It  is  not  my  guess. 

Mr.  Jones:  There  is  nothing  I  would  like  to  see  better 
than  the  opening  up  of  the  California  markets  to  the  East 
by  airplane,  but  it  must  be  proved  that  it  can  be  done. 

Mr.  Beitel :  I  think  the  proof  is  made  in  the  studies. 

Mr.  Jones:  I  went  over  the  studies  and  found  them  to 
be  about  90  per  cent  wrong. 

Mr.  Beitel :  I  do  not  think  they  are  90  per  cent  wrong. 

Mr.  Jones:  I  have  them  right  here  and  I  have  the  Ex¬ 
aminers’  report  starting  at  around  page  232  and  continu¬ 
ing  on,  there.  The  estimates  were  that  you  were  going  to 
penetrate  the  market  at  12  cents  and  -were  going  to  cover 
a  lot  of  tonnage. 

Mr.  Beitel:  U.  S.  Airlines  never  said  that. 

Mr.  Jones:  I  refer  to  the  cargo  carriers. 

Mr.  Beitel:  Let  me  explain  what  U.  S.  Airlines  pro¬ 
poses  to  do. 

If  you  will  turn  to  the  map  which  is  opposite  page  12 
in  our  brief  to  the  Board  you  will  find  the  basic  relation 
of  freight  in  this  country,  the  interchange  of  industrial 
products  with  agricultural  products.  You  will  note 

27755  that  there  are  red  figures  there  which  indicate  in¬ 
dustrial  commodities,  plus  or  minus,  in  dollars, 
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showing  whether  there  is  a  net  production  or  a  net  con¬ 
sumption. 

Now,  those  red  figures  are  derived  by  painstaking  studies 
which  were  made  by  Dr.  Hecker,  formerly  of  the  Depart¬ 
ment  of  Agriculture,  and  he  listed  there  those  products 
which  had  characteristics  which  had  put  them  into  the 
category  of  an  air  candidate. 

The  green  figures  are  those  agricultural  or  horticul¬ 
tural  products  which  are  air  candidates  in  those  fields. 

Now,  we  have  said  that  we  have  operated  a  limited  area 
service.  We  have  operated  that  to  approximately  31  cities. 
We  do  not  say  that  we  have  carried  every  product  which 
is  an  air  candidate.  What  we  do  sav  is  this:  We  have 
flown  enough  ton-miles,  we  have  spent  enough  time  with 
shippers,  we  have  the  indication  here  of  enough  potential 
so  that  we  are  willing  to  go  ahead  and  operate  our  freight 
service. 

That  is  what  we  tell  the  Board.  We  think,  if  you  will 
look  at  the  overall  potential  which  there  is  in  this  new 
industry — 

Mr.  Jones:  I  have  seen  estimates  of  the  overall  poten¬ 
tial,  but  there  was  a  year,  here,  during  which  there  was 
considerable  competition,  a  thing  which  you  say  you  need 
in  this  industry — and,  boy,  you  got  it. 

You  had  this  considerable  competition  during  the  year, 
which  should  have  stimulated  plenty  of  shipping.  The 
shipper,  of  course,  doesn’t  care.  That  plays  into  his  hands 
— the  competition  in  the  field  and  the  cut  rates. 

I  want  the  figures  derived  during  that  highly  coin- 
27756  petitive  period — which  you  say  is  what  is  needed — 
compared  with  the  estimates  made  by  the  experts 
and  given  to  our  Examiners. 

I  have  the  data  turned  in  by  the  airlines.  U.  S.  Airlines 
did  not  turn  in  anything  after  October,  1947,  because  you 
did  not  operate.  The  second  quarter  has  not  been  digested 
yet.  They  may  be  filed  a  little  late. 
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Xow,  comparing  what  the  Examiner  had  to  go  by,  and 
what  he  made  his  report  on,  and  the  actual  transportation 
of  cargo  subsequent  to  the  Examiner’s  report — I  would 
like  to  get  that  against  the  other  figure.  If  they  were  only 
10  per  cent  right,  the  Examiner’s  report  is  wrong,  isn’t  it? 

Mr.  Beitel:  Xo;  the  Examiner  did  not  make  any  poten¬ 
tial  estimate. 

Mr.  Jones:  He  made  it  on  the  experts’  reports.  He 
said:  “We  find  that  there  is  a  vast  potential  of  air  cargo 
which  will  support  and  make  a  profitable  operation  to 
these  non-certificated  air  cargo  carriers.” 

•  ••it 


27757 

•  •  i  •  • 

Mr.  Beitel:  Very  well,  sir. 

The  only  other  point  I  w*anted  to  make  in  the  argument 
this  morning  is  the  duration  of  the  certificate  to  be  issued. 
The  Examiners  recommended  a  three-year  certificate,  but 
a  three-vear  certificate  is  a  little  better  than  a  letter  of 
registration.  It  is  a  little  better,  but  not  much. 

The  Board,  we  believe,  should  issue  permanent  cer¬ 
tificates.  There  is  no  reason  for  denying  it.  It  doesn’t 
cost  the  Government  anything.  If  we  are  successful,  you 
will  want  us  to  continue  our  public  service.  If  we 

27758  are  not  successful,  the  laws  of  economics  will  take 
care  of  us  and  w’e  will  be  forced,  through  bank¬ 
ruptcy,  to  return  that  certificate  to  the  Board  for  can¬ 
cellation. 

Mr.  Jones:  That  is  just  another  point:  bankruptcy. 
Whenever  a  carrier  goes  into  bankruptcy,  you  destroy 
the  faith  of  the  public.  You  destroy  the  market  for  securi¬ 
ties  and  you  hurt  all  the  other  airlines. 

If  all  you  people  take  a  whack  at  this  and  you  all  guess 
wrong  and  you  all  go  bankrupt,  you  are  going  to  set  back 
the  air  industry  and  the  transportation  system  a  lot. 
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That  is  a  fallacious  argument  you  make — that  it  won’t 
hurt  anybody  if  you  all  go  broke. 

Mr.  Beitel:  I  do  not  say  that,  Mr.  Jones.  I  say:  If  you 
issue  us  a  permanent  certificate  and  we  are  unsuccessful, 
we  would  be  forced  to  return  it  to  you  because  we  would 
be  threatened  with  bankruptcy. 

However,  I  do  not  anticipate  that  this  Board  is  going 
to  issue  a  certificate  of  public  convenience  and  necessity 
to  every  Tom,  Dick  and  Harry  who  comes  along.  I  think 
you  are  going  to  use  some  discretion  in  selecting  the  carri¬ 
ers  and  you  are  going  to  say :  “Who  are  the  carriers  who 
have  demonstrated  that  they  can  stay  in  business?  Who 
are  the  carriers  who  have  enough  assets  to  develop  this 
certificate  of  public  convenience  and  necessity?” 
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On  behalf  of  Flying  Tiger  Line,  Inc. 

27816  . 

providing  a  new  and  different  type  of  service.  Why  it 
happened  in  1946,  I  think  the  answer  must  be  in  the 
pluraL 

•  •  •  •  • 

True,  there  were  no  planes  readily  adaptable  to  freight. 
However,  there  were  planes  that  could  have  been  used  to 
carry  freight  at  a  rate  substantially  lower  than  freight  as 
then  carried. 

I  speak  of  the  DC-3.  More  than  that,  however,  the  pas¬ 
senger  lines  had  concluded  that  there  wasn’t  any  real  suffi¬ 
cient  volume  of  air  freight  at  any  rate  that  they  could  af¬ 
ford  to  charge.  The  Air  Cargo,  Inc.,  first  appeared  on  the 
scene  as  a  research  organization  with  voluminous  reports. 
Those  reports,  unfortunately,  are  not  altogether  available 
in  the  record.  They  have  been  withheld  as  confidential,  al- 
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though  we  understand  that  they  have  been  filed 
27S17  here  with  the  Board. 

However,  from  those  excerpts  that  are  available, 
it  is  clear  that  the  passenger  lines  did  not  contemplate 
that  there  was  a  sufficient  volume  of  air  freight  to  be  at¬ 
tracted.  However,  the  boys  who  flew  the  freight  abroad 
had  no  inhibitions  about  certificated  procedures.  They 
carried  freight  over  the  Hump.  They  carried  it  across  the 
Pacific  and  the  Atlantic  and  all  over  Europe. 

Mr.  Jones:  Mr.  Meyers,  the  question  I  asked  yesterday 
was,  why  do  you  say  the  passenger  lines  didn’t  do  it?  Why 
do  you  restrict  it  so?  It  was  a  profitable  business.  There 
are  very  many  bright  people  in  the  business  world  in  the 
United  States.  Why  didn’t  they,  between  the  years  1932 
and  1946,  get  into  the  air  freight  business? 

Mr.  Meyers :  1  think  I  can  show  you  that. 

Mr.  Jones:  You  people  saw  the  light  in  1946.  Why  didn’t 
you  see  the  light  in  1938  if  it  would  have  been  a  profitable 
business  then? 

Mr.  Meyers:  Those  who  were  flying  planes  didn’t  think 
so.  Those  who  came  to  fly  planes  found  that  it  was  possible. 
In  the  abstract  in  1932  through  1940,  there  are  lots  of 
reasons  why  freight  couldn’t  be  carried,  but  when  you  had 
to  carry  it  in  the  military,  you  learned  that  it  could  be 
carried. 

Mr.  Jones:  That  reduces  it  then  to  a  point  where  it 
wasn’t  learned  that  it  could  be  carried  until  during  the  war. 

Mr.  Meyers :  I  think  that  is  correct. 

Mr.  Jones:  W’hy  blame  the  certificated  carriers  for  not 
carrying  before  if  no  one  learned  about  it  until  the  time 
following  the  war? 

27818  Mr.  Meyers :  I  am  not  blaming  them.  I  am  mere¬ 
ly  explaining  why. 

Mr.  Jones:  I  think  it  is  an  improperly  premised  argu¬ 
ment 

Mr.  Meyers:  If  the  certificated  passenger  management 
had  been  as  alert  or  as  hard-pressed,  perhaps,  as  the 
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military  ones,  they  would  have  seen  the  possibilities.  They 
would  have  tried  to  do  something  that  might  have  demon¬ 
strated  what  could  be  done.  However,  I  don’t  think  as  far 
as  this  case  is  concerned  it  is  too  material. 

Mr.  Jones :  I  don’t  think  it  is  either  because  practically 
all  of  the  people  who  are  in  the  business  now  were  in  the 
airline  business  before  1941.  They  were  flying  for  United 
and  they  were  flying  for  the  other  certificated  carriers  and 
they  had  the  same  opportunity  to  see  the  picture  then  as 
they  did  in  1946.  But  they  weren’t  aware  of  it  in  1941  or 
1939  or  prior  to  that  time  any  more  than  anybody  else. 

•  i  •  •  i 

27821  Mr.  Meyers:  Yes,  sir.  We  think  that  the  record 
will  show  that  if  we  are  given  that  flexibility  of 
scheduling  that  there  will  be  sufficient  volume  generated  to 
most  of  the  points  that  we  serve  that  we  can  serve  them 
well  for  the  average  shipper  and  magnificently  for  the  bulk 
shippers  who  have  volumes  that  would  go  to  one  city  and 
not  another.  That  is  a  flexibility  of  operation  that  the 
passenger  lines  not  only  cannot  give  on  their  certificates, 
but  on  evidence  have  no  desire  to  engage  in. 

Mr.  Jones:  How  would  you  measure  that  flexibility? 
What  would  be  a  demand  sufficient  to  attract  your  planes? 

Mr.  Meyers:  We  have  indicated  that  we  could  efficiently 
and  economically  handle  shipments  of  a  thousand  pounds 
or  over. 

Mr.  Jones:  In  other  words,  if  and  when  these  other 
points  were  in  an  area  and  the  shipper  didn’t  have  a  thou¬ 
sand  pounds  you  couldn’t  bother  to  pick  it  up  ? 

Mr.  Meyers:  If  our  plane  were  full,  we  would  say  we 
couldn’t.  If  our  plane  weren’t  full,  we  would  have  to  have 
the  option  as  to  whether  or  not  it  would  pay  us  to  stop. 
For  example,  if  we  were  flying  over  Cincinnati  on  the  way 
to  Cleveland  and  it  was  a  question  whether  we  should  pick 
up  a  thousand  pounds  to  go  to  Cincinnati  or  a  full  plane 
to  Cleveland,  our  preference  frankly  would  be  to  go  to 
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Cleveland  and  to  tell  the  thousand  pound  shipper  “We  will 
service  you  on  the  next  plane  we  can  put  into  Cincinnati.” 
Mr.  Jones:  Next  week? 

Mr.  Meyers:  Or  the  next  day  or  later  in  the  night  if 
possible. 

27822  Mr.  Jones:  Of  course,  that  shipper  wouldn’t  be 
using  the  airplane  unless  he  needed  to  get  that 

commodity  from  Cincinnati  to  the  west  coast  in  a  hurry? 
Mr.  Meyers:  That  is  correct,  sir. 

Mr.  Jones:  And  he  wouldn’t  be  inclined  to  wait  until 

the  next  dav  or  the  dav  after.  Who  would  render  service 

•  » 

to  him?  We  must  have  a  utility  concept  here. 

Mr.  Meyers:  I  appreciate  that. 

Mr.  Jones:  What  would  you  do  about  that  problem? 
Mr.  Meyers:  There  is  still  the  certificated  airline  who 
still  has  space  in  his  combination  planes. 

Mr.  .Jones:  Then  the  certificated  airlines  would  take 
what  you  didn’t  want  to  handle? 

Mr.  Meyers:  No,  because  they  are  free  to  carry  plane 
load  lots  too. 

Mr.  Jones:  They  also  help  to  service  freight  shipments? 
Mr.  Mevers:  That  is  true. 

Mr.  Jones:  You  would  pick  it  up  if  you  wanted  to  and 

if  it  was  less  than  a  thousand  pounds  you  wouldn’t  bother? 

Mr.  Mevers:  I  don’t  sav  we  wouldn’t  bother.  I  said  that 
•  * 

our  initial  obligation  would  be  to  the  substantial  shippers. 
I  will  grant  you  that  in  the  initial  stages  of  the  operation 
we  don’t  have  all  the  equipment  in  the  air  that  we  would 
choose  to  have  in  the  air,  that  we  can’t  offer  service,  per¬ 
haps,  to  everybody  at  all  times. 

Mr.  Jones:  You  would  aim  toward  the  time  when  you 
would  offer  service  to  evervone? 

Mr.  Mevers:  Definitelv.  If  the  volume  grows  as  we  are 
prepared  to  show  we  think  it  will  grow,  we  will  have 
enough  flights  in  the  air  so  that  we  will  blanket  the 

27823  area  to  which  we  are  certificated  with  sufficient 
planes  to  pick  up  and  deliver  at  any  of  the  points 

for  which  we  have  assumed  obligation. 
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All  we  say  is  in  the  initial  period  of  development  we 
can’t  do  everything  at  once. 

Mr.  Jones:  Then  those  points  you  designated  as  de¬ 
mand  points  would  eventually  become  scheduled  points? 

Mr.  Meyers:  We  haven’t  used  the  word  “demand”  point, 
Mr.  Jones.  We  have  talked  about  demand  service.  We 
don’t  visualize  serving  certain  points  and  saying  they  are 
going  to  get  the  service  and  the  other  fellow  will  get  it 
maybe.  We  are  willing  to  take  on  the  obligation  for  any 
city  to  which  we  are  certificated  of  serving  the  demand  of 
that  city. 

Now,  all  we  are  saying  is  that  frequently,  even  on  the 
railroads,  there  isn’t  a  demand  for  freight  of  a  boxcar  or 
even  express  going  to  a  particular  city  in  any  particular 
night.  All  we  say  is  on  those  occasions  it  is  economic  to 
by-pass  that  city. 

Mr.  Jones:  It  is  economic  to  you,  but  it  is  not  to  the  air 
shipper  because  the  thing  is  inherent  in  air  shipping,  speak¬ 
ing  of  speed. 

Mr.  Meyers:  With  all  the  speed,  there  will  not  be  a 
demand  of  any  consequence  or  any  demand  on  a  particular 
night  in  the  week  from  a  particular  city. 

Now,  air  freight  is  a  small  volume  compared  to  the  rail¬ 
roads.  Dayton  or  Cleveland  are  big  cities,  but  for  air 
freight  there  may  be  a  small  town.  They  may  have  freight 
two  or  three  days  a  week  and  there  may  be  a  four-day  or 
five-day  period  when  there  is  no  freight  offered  to 
27824  us.  On  those  days  we  would  save  money  by  not 
going  in  there. 

Mr.  Jones:  That  is  true.  So  would  the  certificated  air¬ 
lines  in  their  passenger  traffic.  They  would  save  a  lot  of 
money  if  they  didn’t  have  to  stop  and  pick  up  one  or  two 
passengers.  If  they  would  say,  “We  will  serve  the  country 
on  an  area  basis  and  fly  our  hot  shots  from  New  York  to 
Los  Angeles  and  San  Francisco  and  if  ten  passengers  want 
to  be  picked  up  in  Cincinnati  and  we  haven’t  got  a  plane- 
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load,  we  will  stop  and  pick  them  up.”  That  would  be  a  nice 
way  to  operate  an  airline. 

Mr.  Meyers:  Xo,  I  am  not  saying  that.  Let  us  take  the 
frequently  used  example  of  Allentown,  Pennsylvania. 

Mr.  Jones:  You  see  what  I  am  trying  to  get  at  is  that  it 
is  hard  for  me  to  see  here  that  your  plan  has  any  concept 
of  public  utility.  It  has  a  swell  concept  of  serving  big 
shippers  who  can  furnish  you  with  cargo  lots  at  big  ship¬ 
ping  centers  like  New  York  and  San  Francisco  and  Chi¬ 
cago.  It  will  serve  those  people,  too,  and  in  that  sense  it 
would  l>e  a  utility  to  those.  But  it  doesn’t  seem  to  me  to 

be  a  utilitv  in  the  sense  that  it  serves  the  commerce  of 
* 

the  United  States  except  only  in  a  very  small  degree. 

Mr.  Mevers:  If  vou  will  look  at  the  record,  I  think  we 
can  demonstrate  that  if  the  average  freight  shipment  of 
air  freight  such  as  we  are  developing  is  going  to  be  either 
a  substantial  volume  or  it  will  go  air  express  or  go  parcel 
post,  a  substantial  weight,  it  is  seldom  that  we  will  be 
tendered  a  shipment  in  a  city  the  size  of  Allentown,  for 
example,  that  is  smaller  than  a  thousand  pounds.  If  ex¬ 
perience  shows  that  it  is,  we  would  then  have 
27825  enough  equipment  to  drop  down  to  a  minimum  that 
is  a  reasonable  minimum. 

Xow,  the  certificated  lines  now  have  a  minimum  charge 
for  a  hundred  pounds  of  freight  or  less.  A  thousand 
pounds  may  not,  in  the  judgment  of  the  Board,  be  a  suffi¬ 
cient  minimum.  Maybe  500  is  in  terms  of  freight  and  not 
in  terms  of  package  express  handled  by  REA.  You  can’t 
sacrifice  the  development  of  a  freight  system  that  will 
handle  the  freight  of  the  commercial  shippers  of  the  coun- 

trv  because  vou  can’t  at  the  same  time  handle  Aunt 
•>  • 

Martha's  cake  the  same  way. 

Mr.  Jones:  That  is  true  enough,  but  how  about  the 
shipper  or  the  little  businessman  who  is  making  a  valuable 
high  cost  shipment,  but  he  only  turns  out  500  or  800  pounds 
a  day  of  that  article.  But  he  wants  to  get  it  there.  How 


897 


Excerpts  from  Oral  Argument — Norman  L.  Meyers 

about  the  flower  shipper  ?  It  takes  a  lot  of  orchids  to  weigh 
a  thousand  pounds. 

Mr.  Meyers:  Mr.  Jones,  we  don’t  fly  orchids.  We  are 
flying  carnations,  field  flowers,  the  dime  store  variety. 

Mr.  Jones:  The  dime  store  carnations  take  a  lot  to 
weigh  a  thousand  pounds.  There  is  a  shipper  in  Salinas 
who  has  900  pounds  of  carnations  and  if  he  doesn’t  get 
them  from  there  to  New  York  they  will  spoil.  He  has  to 
get  them  next  day,  but  you  don’t  serve  him  because  he 
hasn’t  a  thousand  pounds.  You  say,  “Too  bad,  Brother.” 

Mr.  Meyers :  No,  I  will  grant  you  that  if  it  is  going  to  be 
900  pounds  once  in  two  or  three  weeks  on  a  “perhaps  and 
maybe”  basis,  that  that  type  of  shipper  doesn’t  furnish  you 
the  kind  of  volume  upon  which  you  can  predicate  a  freight 
operation.  If  w*e  have  to  build  a  freight  operation  which 
must  take  care  of  that  man  or  else,  then  we  can  have  no 
freight  operation.  I  will  grant  that.  There  is  a  zone 
27826  of  tenders  of  shipments. 

•  •  •  •  * 

27836 

•  #  •  •  • 

Mr.  Jones:  It  all  comes  right  down  again  to  the  old 
argument  that  because  you  are  devoting  all  your  time  and 
energies  to  carrying  cargo  freight  you  can  go  ahead  and 
do  a  better  job  of  it 

Mr.  Meyers :  Not  only  that,  but  we  give  a  better  service. 
Mr.  Jones:  They  could  give  the  same  service 

27837  and  some  of  them  do,  Mr.  Meyers.  Eeallv  it  re¬ 
duces  down  to  the  argument  that  you  give  a  better 

service. 

Mr.  Meyers:  l  will  yield  to  that.  I  think  we  do  give  a 
better  service. 

Mr.  Jones:  American  is  running  more  cargo  planes 
than  you  are. 

Mr.  Meyers:  And  carrying  far  less. 
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Mr.  Jones:  That  is  true.  That  gets  right  back  to  your 
argument  that  you  can  do  an  all-cargo  business  better  than 
the  passenger  lines  because  they  are  particularly  inter¬ 
ested  in  carrying  passengers  and  not  freight. 

Mr.  Meyers:  Not  only  that,  American  also  says  that  it 
is  using  its  cargo  carriers  to  supplement  the  schedules  of 
its  passenger  carriers  and  they  are  flying  them  on  the 
shame  type  route,  with  the  same  type  of  schedules,  as 
their  passenger  planes. 

Mr.  Jones:  They  have  to. 

Mr.  Meyers:  That  may  very  well  be  and  for  purposes 
of  the  transportation  system  of  the  country  in  which 
your  emphasis  is  on  mail  and  passengers  and  property 
that  goes  'with  those  two  types  of  categories,  that  is  a 
proper  classification.  But  that  shouldn’t  exclude  a  different 
type  of  operation  and  a  different  classification  which  will 
generate  freight  that  would  not  otherwise  move. 

Mr.  Jones:  Of  course,  you  argue  that  sometimes  when 
you  get  caught  up  with  yourselves  you  are  going  to  operate 
schedules. 

Mr.  Meyers:  I  don’t  say  we  will  operate  the  same  type 
of  schedules.  We  will  still  keep  our  operations  flexible 
to  meet  our  day-by-day  demands.  If  it  takes  two 
27838  planes  to  Chicago  one  night  and  one  the  next  night, 
that  is  what  we  will  fly. 

Mr.  Jones:  That  concept  of  utility  is  hard  for  me  to 
see.  All  the  shippers  would  have  to  be  mind  readers. 
Thev  would  have  to  read  each  others’  minds.  If  one  man 

w 

had  500  pounds  and  the  other  had  500  pounds,  they  would 
have  to  know  that  the  whole  would  be  enough  so  that  the 
Flying  Tigers  would  make  a  stop  and  pick  it  up. 

Mr.  Meyers:  I  might  suggest  again  on  your  next  trip 
to  Los  Angeles  that  you  drop  into  the  office  of  the  Flying; 
Tiger  Lines  of  a  late  afternoon  or  early  evening  and 
watch  the  teletype  system  at  work  and  watch  the  data 
sift  in  as  to  what  the  demand  is  at  various  points  and  see 
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how  the  planes  are  scheduled  out  to  meet  the  demands  of 
that  night  and  not  to  meet  the  demands  of  today,  tomorrow 
or  the  day  after. 

Mr.  Jones:  That  is  presuming  that  you  have  sufficient 
capacity  to  meet  those  demands? 

Mr.  Meyers :  That  is  correct. 

Mr.  Jones:  If  you  haven’t  got  sufficient  capacity  to 
meet  that  demand,  then  the  man  with  the  500-pound  pack¬ 
age  or  the  man  with  900  pounds  won’t  get  a  shipment  that 
night  ? 

Mr.  Meyers:  Mr.  Jones,  I  was  in  New  York  in  the  middle 
of  last  week  and  I  went  out  to  the  airport  to  get  on  a 
plane.  The  plane  was  full  and  I  had  to  wait.  Now,  I  didn’t 
blame  American  Airlines.  I  trotted  over  to  Eastern  and 
they  were  full  too.  I  didn’t  blame  the  two  of  them  for  not 
having  a  plane  for  my  convenience  because  I  was  the 
extra  cargo  that  night. 

Mr.  Jones:  But  you  could  calculate  on  that. 
27839  Mr.  Meyers:  I  thought  I  had  and  I  found  out 
I  was  mistaken. 

Mr.  Jones:  This  is  something  that  wouldn’t  be  calcu¬ 
lated  on. 

Mr.  Meyers:  We  are  carrying  a  tremendous  volume  of 
flowers  out  of  Los  Angeles  three  nights  a  week  now.  It 
is  rapidly  getting  to  more  nights  because  the  shippers 
are  changing  their  practices  because  they  have  available 
transportation  facilities.  But  they  are  beginning  to  real¬ 
ize  that  they  can  calculate  within  limits  upon  a  certain 
amount  of  space  each  Monday,  Wednesday  and  Friday  and 
Saturday  and  if  they  begin  to  show  they  need  it  on  Tues¬ 
days,  we  could  make  a  plane  available  for  Tuesday.  We 
service  them.  We  are  not  asking  them  to  serve  us. 

Mr.  Ryan:  Mr.  Meyers,  I  don’t  want  to  prolong  this, 
but  I  have  one  question.  In  your  contention  here  that  by 
concentrating  on  all-freight  service  and  not  involving 
yourself  in  multiple  service  policy,  you  are  able  to  do  a 
better  job.  Has  that  been  true  in  rail  transportation? 
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Mr.  Meyers:  Let  me  answer  that  in  two  ways.  In  rail 
transportation  it  is  not  possible  because  you  have  that 
large  fixed  investment  for  the  rails.  However,  apart 
from  the  fact  that  they  use  that  type  of  facility,  the  rail¬ 
roads  do  have  different  freight  yards  from  passenger 
yards  and  different  freight  management  from  passenger 
management.  They  do  attempt  to  maintain  separate  organ¬ 
izations.  If  you  would  carry  me  over  to  the  roads,  yes. 
The  bus  carries  some  packages  as  the  combination  plane 
does.  It  carries  very  little  freight.  The  freight  lines,  the 
truckers,  carry  the  freight. 

27840  Mr.  Ryan :  It  was  pointed  out  the  other  day  that 
the  reason  there  was  not  found  in  economics  but 
was  a  historical  reason. 

Mr.  Meyers:  I  challenge  that,  Mr.  Ryan.  The  people 
who  are  best  able  because  they  have  the  overhead  already, 
the  way  the  passenger  line  talked,  because  they  had  the 
top  personnel,  only  one  president  and  all  the  rest  of  it, 
could  have  added  trucks  along  with  their  buses.  I  think 
you  will  find  in  the  early  history  of  the  business  that  they 
did  that.  But  they  got  the  pants  trimmed  off  them  by 
the  trucker  who  went  out  with  his  truck  and  cut  his  costs 
and  concentrated  on  the  job  and  found  the  guy  who  had 
the  stuff  to  move  and  moved  it  to  the  place  he  wanted  it 
moved.  We  ask  you  to  look  at  our  costs  of  operation  to 
see  that  we  can  produce  a  low”  cost  operation.  If  we  can 
carry  freight  at  15  cents  a  ton  mile,  that  is  a  far  cry 
from  carrying  mail  at  41. 

Mr.  Ryan:  I  don’t  mean  that  both  plans  may  not  be 
good.  It  just  seems  that  the  position  of  the  applicants 
very  largely  has  been  in  this  case  that  the  multiple  opera¬ 
tion  is  just  uneconomic,  that  you  just  can’t  do  this  job 
because  you  will  be  interested  in  the  passenger  operation. 
You  won’t  be  interested  in  the  freight.  It  seems  to  me  that 
any  modern  management  would  think  several  times  before 
he  would  come  to  the  conclusion  that  he  couldn’t  be  just 
as  competent  with  one  branch  of  his  business  as  he  was 
in  the  other. 
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The  refrigerators  made  by  the  General  Motors  Cor¬ 
poration,  I  imagine,  are  not  any  less  efficient  refrigerators 
because  the  General  Motors  Corporation  happens  to  be 
engaged  in  the  manufacture  of  automobiles.  It  seems  to 
me  that  that  is  not  a  sound  argument,  that  a  rail- 

27841  road  can  be  just  as  good  a  carrier  of  freight  as  it 
is  of  passengers  and  that  an  airline,  as  you  say, 

must  have,  perhaps,  its  administrative  organization  pretty 
much  separate,  but  nevertheless  a  good  management 
ought  to  be  and  should  be  able  to  operate  air  freight  just 
as  well  as  they  could  operate  passengers.  There  may  be 
other  reasons  why  you  should  be  certificated,  but  it  seems 
to  me  that  that  kind  of  a  reason  is  not  sound  economics. 

Mr.  Meyers:  We  haven’t  said,  first,  that  we  ought  to 
be  certificated  and  that  the  passenger  lines  ought  to  be 
decertificated  for  freight.  We  are  willing  to  compete  with 
them.  Give  us  a  public  regulation  as  to  rates.  Give  them 
their  method  of  doing  it  and  our  method  of  doing  it  and 
let’s  see  who  does  the  job. 

Now  as  to  whether  or  not  they  can  do  the  job,  we  don’t 
say  that  it  can’t  be  done.  We  say  that  it  is  not  being  done. 
American,  in  its  brief,  I  think,  makes  a  good  point.  It 
complains  because  it  says  that  the  weak  carriers  faced 
with  losses  have  asked  for  more  mileage.  Then  they  have 
asked  for  more  intermediate  points.  Then  they  have  asked, 
as  Capital  is  doing,  for  more  business.  With  each  increase 
in  mileage  and  each  increase  in  pounds  and  each  increase 
in  new  business,  they  continue  to  lose  even  more  money. 

If  the  expansion  isn’t  the  solution,  perhaps  you  can  get 
your  solution  by  reversing  the  trend.  Put  an  air  cargo 
carrier  into  the  business  and  let  him  set  up  shop  and  show 
that  a  business,  as  I  said  earlier,  in  microcosm  will 
w'ork  and  stand  on  its  own  feet  if  forced  to  do  so.  Then 
you  have  some  clue  and  some  reference  with  which 

27842  you  can  turn  to  the  passenger  carrier  and  say, 
“Can’t  you  take  your  given  capacity,  figure  your 
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receipt  costs,  figure  out  a  budget  as  to  what  planeload 
factor  you  need  to  make  it,  and  see  whether  you  can 
stay  within  your  budget,  and  if  so,  why  not?” 

They  can  give  you  lots  of  reasons  and  good  reasons  as 
to  why  it  can’t  be  done  and  you  have  no  comeback  be¬ 
cause  you  have  no  experience  of  anybody  else  who  hasn’t 
got  what  we  think  is  the  debilitating  factor  of  mail  pay. 
You  can  always  run  home  to  papa.  We  are  out  on  our 
own.  We  are  veterans  back  and  we  have  got  our  own 
money  involved.  We  have  got  an  obligation  to  the  people 
who  put  up  the  money  for  us.  We  are  here  to  stand  on 
our  own  feet.  If  we  can  show  you  we  can  do  it,  maybe 
the  others  can  too.  Not  only  in  freight.  You  have  a  frame 
of  reference  and  check  on  them. 

Mr.  Ryan:  Your  position  really  is  predicated  very 
largely  upon  the  promotional  and  experimental  objective 
of  the  Act  and  you  are  saying  that  here  is  a  field  and 
we  must  not  tie  ourselves  down  too  closely  to  the  ordinary 
routine  certificate  of  public  convenience  and  necessity 
case,  but  we  must  put  more  emphasis  upon  the  general 
promotional  objective  and  make  a  try  at  this  thing  and 
we  can’t  lose  by  it. 

Mr.  Meyers:  We  can’t  lose  by  it  and  I  think  we  have 
showm,  if  you  have  examined  our  projections  of  volumes, 
that  what  we  have  carried  can  be  increased  by  a  normal 
projection  of  growth.  We  think  there  is  a  sufficient 
volume  of  freight,  if  it  is  properly  tapped,  not  only  to 
put  us  in  a  large  and  prosperous  position,  but  there  is 
enough  to  go  around  for  many  more  besides  us.  There  is 
much  more  freight  possible  in  the  air  than  should 
27843  be  restricted  to  16  carriers  because  the  public 
interest  is  better  served  by  having  a  great  number. 
It  would  be  a  very  valuable  thing  in  time  of  war  to  have 
the  Flying  Tigers  able  to  take  over  the  trans-Pacific  opera¬ 
tion  for  the  Army.  I  still  haven’t  gotten  to  the  rate  ques¬ 
tion,  but  if  someone  will  ask  me,  I  think  I  can  answer. 
My  time  is  up. 

•  •  •  •  • 
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23955  Orders 

Serial  Number  E-2108 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C., 
on  the  20th  day  of  October,  194S. 

•  i  i  •  • 

ORDER 

It  Appearing  to  the  Board  : 

1.  That  by  Order  Serial  No.  E-1808,  adopted  July  20, 
1948,  the  Board  authorized  oral  argument  on  the  peti¬ 
tions  of  United  Air  Lines,  Inc.,  filed  May  24,  June  1,  and 
July  1,  1948,  the  petitions  of  American  Airlines,  Inc., 
filed  June  8,  and  June  11,  1948,  the  motion  of  Willis  Air 
Service,  Inc.,  filed  June  14,  1948,  the  petition  of  Eastern 
Air  Lines,  Inc.,  filed  June  22,  1948,  and  the  petition  of 
Transcontinental  &  Western  Air,  Inc.,  filed  June  25,  1948, 
in  the  above-entitled  proceeding,  which  petitions  sought 
reopening  of  the  record  in  said  proceeding  for  further 
hearing; 

2.  That  Airnews,  Inc.,  filed  with  the  Board  on  May  21, 
1948,  a  motion  to  deny  the  aforementioned  petitions  for 
further  hearing;  and 

3.  That  certain  of  the  aforementioned  petitions  have 
alleged,  inter  alia,  in  support  of  the  request  for  further 
hearing,  that  the  stipulation  appearing  at  pages  2295-2300 
of  the  transcript  of  testimony  in  the  above-entitled  pro¬ 
ceeding  and  purporting  to  incorporate  by  reference 

23956  various  material  into  the  record,  is  invalid  for 
want  of  assent  to  such  stipulation  by  certain  of  the 

parties  to  said  proceeding; 
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The  Board,  having  heard  oral  argument  on  the  afore¬ 
said  petitions,  finding: 

1.  That  the  aforementioned  stipulation  is  in  fact  bind¬ 
ing  upon  the  parties  to  the  above-entitled  proceeding, 
and  is  in  full  force  and  effect; 

2.  That  certain  of  the  applicants  in  said  proceeding  have 
been  authorized  for  more  than  a  year  to  operate  as 
common  carriers  of  air  cargo  on  a  scheduled  basis 
pursuant  to  Section  292.5  of  the  Board’s  Economic 
.Regulations,  and  more  complete  data  with  respect 
to  the  results  of  such  operations  than  are  presently 
contained  in  the  record  should  be  made  available  to 
the  Board  for  determining  the  issues  involved  in 
said  proceeding;  and 

3.  That  it  is  in  the  public  interest  to  reopen  the  record 
in  said  proceeding  for  the  limited  purposes  herein¬ 
after  specified: 

lx  is  Ordered  : 


1.  That  the  record  in  the  above-entitled  proceeding  be 
and  it  is  hereby  reopened  for  the  limited  purposes  of: 


(A)  Receiving  in  evidence  with  respect  to  each  ap¬ 
plicant  and  each  air  carrier  intervener  in  said  pro¬ 
ceeding,  and  for  representative  periods  in  the  year 
commencing  October  1, 1947,  the  following  data : 


23957  (1)  by  commodity  classifications  and  by  areas  or 

specific  points  of  origin  and  destination,  the 
total  weight,  total  ton-miles  and  the  total  num¬ 
ber  of  cargo  shipments  (excluding  air  express 
carried  under  agreements  with  Railway  Ex¬ 
press  Agency,  Inc.),  together  with  such  other 
data  with  respect  to  the  tariff  rates  applicable 
to  such  shipments  as  the  Examiner  may  direct ; 
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(2)  the  number  of  shippers  served  at  each  point 
served; 

(3)  the  average  length  of  air  haul  for  all  shipments 
of  cargo; 

(4)  the  tariffs  applicable  to  cargo; 

(5)  load  factors  in  all-cargo  aircraft,  in  each  di¬ 
rection,  on  each  flight; 

(6)  the  cargo  tonnage  carried  in  aircraft  which 
also  carried  persons,  express,  or  mail; 

(B)  Receiving  in  evidence  with  respect  to  each  non- 
certificated  applicant  in  said  proceeding,  for  the 
period  January  1,  1947  to  September  30,  1948,  the 
following  data : 

(1)  quarterly  balance  sheets  and  quarterly  profit 
and  loss  statements  which  clearly  segregate 
the  items  attributable  to  transportation  opera¬ 
tions  from  items  attributable  to  non-trans¬ 
portation  operations; 

(2)  evidence  (a)  of  the  extent  to  which  demand 
service  has  been  utilized  for  the  carriage  of 
cargo,  and  (b)  of  the  public  response  to  such 
service; 

23958  (C)  Receiving  in  evidence  with  respect  to  each 

noncertificated  applicant  in  said  proceeding,  fur¬ 
ther  data  bearing  upon  the  present  fitness  and 
ability  of  each  applicant; 

(D)  Cross-examination  with  respect  to  the  special  re¬ 
ports  filed  pursuant  to  Order  Serial  No.  E-1613, 
dated  May  21,  1948,  and  the  quarterly  reports  filed 
pursuant  to  Section  202.1  of  the  Economic  Regula¬ 
tions  and  made  a  part  of  the  record  herein  by 
virtue  of  the  aforementioned  stipulation; 
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2.  That  the  aforementioned  petitions  and  motions,  ex¬ 
cept  to  the  extent  granted  herein,  be  and  they  are  hereby 
denied;  and 

3.  That  this  reopened  proceeding  be  assigned  for  pre- 
hearing  conference  before  an  Examiner  of  the  Board 
within  ten  days  from  the  date  of  this  order,  and  for  fur¬ 
ther  public  hearing  before  such  Examiner  within  forty 
davs  from  the  date  of  this  order. 


By  the  Civil  Aeronautics  Board: 


(SEAL) 


/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 
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24593  Orders 

Serial  Number  E-2109 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C., 
on  the  20th  day  of  October,  1948. 

•  •  •  •  • 

ORDER 

It  Appearing  to  the  Board: 

1.  That  the  Board  in  its  decision  and  order  of  January 
27,  1948,  in  the  above-entitled  proceeding  (Order  Serial 
No.  E-1156),  deferred  the  applications  of  Globe  Freight 
Airline,  Inc.,  Docket  No.  1998,  and  U.  S.  Airlines,  Inc., 
Docket  No.  2233,  for  consideration  when  the  Air  Freight 
Case,  Docket  No.  810  et  al.,  is  submitted  for  decision; 
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2.  That  oral  argument  on  the  aforementioned  applica¬ 
tions  was  heard  concurrently  with  the  oral  argument  in 
the  Air  Freight  Case ;  and 

3.  That  the  Board  by  Order  Serial  No.  E-2108  issued 
concurrently  herewith,  has  reopened  the  record  in  the 
Air  Freight  Case  for  further  hearing ; 

The  Board  finding  that  it  is  also  in  the  public  interest 
to  reopen  the  record  in  the  above-entitled  proceeding,  for 
the  limited  purposes  hereinafter  specified; 

24594  It  is  Ordered  : 

1.  That  the  record  in  the  above-entitled  pro¬ 
ceeding,  insofar  as  it  relates  to  the  above-mentioned  ap¬ 
plications  in  Docket  Nos.  1998  and  2233,  be  and  it  is  hereby 
reopened  for  further  hearing  for  the  limited  purpose  of 
receiving  in  evidence: 

(A)  From  Globe  Freight  Airline,  Inc.,  U.  S.  Airlines, 
Inc.,  and  each  air  carrier  intervener  in  said  pro¬ 
ceeding,  and  for  representative  periods  in  the  year 
commencing  October  1,  1947,  the  following  data: 

(1)  by  commodity  classifications  and  by  areas  or 
specific  points  of  origin  and  destination,  the 
total  weight,  total  ton-miles  and  the  total  num¬ 
ber  of  cargo  shipments  (excluding  air  express 
carried  under  agreements  with  Bailway  Ex¬ 
press  Agency,  Inc.),  together  with  such  other 
data  with  respect  to  the  tariff  rates  applic¬ 
able  to  such  shipments  as  the  Examiner  may 
direct; 

(2)  the  number  of  shippers  served  at  each  point 
served; 

(3)  the  average  length  of  air  haul  for  all  ship¬ 
ments  of  cargo; 

(4)  the  tariffs  applicable  to  cargo; 

(5)  load  factors  in  all-cargo  aircraft,  in  each  di¬ 
rection,  on  each  flight; 
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(6)  the  cargo  tonnage  carried  in  aircraft  which 
also  carried  persons,  express,  or  mail; 

24095  (B)  From  Globe  Freight  Airlines,  and  U.  S. 

Airlines,  Inc.,  and  for  the  period  January  1, 1947  to 

September  30,  1948,  the  following  data: 

(1)  quarterly  balance  sheets  and  quarterly  profits 

and  loss  statements  which  clearly  segregate  j 
the  items  attributable  to  transportation  opera-  ! 
tions  from  items  attributable  to  non-trans¬ 
portation  operations; 

(2)  evidence  (a)  of  the  extent  to  which  demand  | 

service  has  been  utilized  for  the  carriage  of 
cargo,  and  (b)  of  the  public  response  to  such  , 

service; 

(C)  Further  data  bearing  upon  the  present  fitness  and 

ability  of  Globe  Freight  Airline,  Inc.,  and  U.  S. 

Airlines,  Inc. 

2.  That  this  reopened  proceeding  be  assigned  for  fur¬ 
ther  public  hearing  before  an  Examiner  of  the  Board  at  a 
time  and  place  hereafter  to  be  designated. 

By  the  Civil  Aeronautics  Board:  \ 

/s/  M.  C.  Mulligan  j 

M.  C.  Mulligan  j 

Secretary  j 

(SEAL)  3 
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24578 

•  *  #  •  • 

PETITION  OF  BRANIFF  AIRWAYS,  INC. 

TO  MODIFY  ORDER  REOPENING  RECORD 

(SERIAL  NO.  E-2108) 

A  prehearing  conference  was  held  on  November  1, 
1948,  in  accordance  with  paragraph  3  of  Serial  No.  E-2108. 
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At  that  time,  a  full  discussion  took  place  under  the  su¬ 
pervision  of  the  presiding  Examiners,  with  respect  to  the 
data  to  be  submitted  by  the  applicants  and  by  the  carrier 
intervenors  pursuant  to  the  Board’s  order  reopening  the 
record  in  the  Air  Freight  Case.  Several  differences  of 
opinion  as  to  exactly  what  was  called  for  in  that  order 
were  resolved,  with  the  result  that  the  data  submitted 
should  be  more  valuable  to  both  the  parties  and  the  Board. 
However,  one  very  important  matter  was  resolved  at  the 
conference  in  a  manner  that  will  leave  the  reopened  rec¬ 
ord  seriously  deficient. 

Several  of  the  applicants  asserted  that  there  was  noth¬ 
ing  in  paragraph  1(a)  of  the  Board’s  order  that  required 
the  submission  of  traffic  data  for  representative  periods 
which  would  reflect  either  the  weight  or  the  length  of  haul 
of  shipments  moved  in  freight  service.  The  pre- 
24579  siding  Examiners  agreed  with  this  interpretation 
of  the  order  and  refused  to  direct  or  recommend 
that  such  data  be  submitted  by  all  parties.  It  was  not 
disputed  at  the  conference  that  such  data  would  be  ex¬ 
tremely  valuable  nor  was  it  urged  that  any  significant 
additional  burden  be  put  upon  the  parties,  if  such  data 
were  required.  The  matter  was  resolved  solely  on  the 
basis  that  such  data  were  not  specifically  required  by 
Serial  No.  E-2108,  and,  therefore,  the  Board  did  not 
desire  them. 

There  can  be  no  question  that  an  appreciation  of  both 
size  of  shipment  and  length  of  haul  is  vital  to  an  under¬ 
standing  of  what  the  freight  business  is  today  and  what 
it  can  be  expected  to  be  tomorrow.  As  matters  now  stand, 
the  only  data  to  be  introduced  into  the  record  bearing 
on  these  two  characteristics  of  air  freight  will  be  unsifted 
averages.  From  the  information  submitted  under  para¬ 
graph  1(a)(1)  of  the  Board’s  order,  “total  number  of 
shipments”  can  be  divided  into  total  “weight”  to  give  a 
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quite  unenlightening  “average  weight  of  shipment”.  Like¬ 
wise,  the  figures  submitted  under  paragraph  1(a)(3)  will 
provide  an  equally  unenlightening  “average  length  of 
haul”.  There  is  no  reason  why  the  Board  should  proceed 
to  decision  aided  only  by  such  fragmentary  data  on  these 
important  characteristics  of  the  freight  business. 

The  importance  of  precise  information  on  size  of  ship¬ 
ment  and  length  of  haul  can  be  seen  from  experience  in 
the  Air  Freight  Rate  Case ,  Docket  No.  1705  et  al.  There 
Public  Counsel  requested  all  carriers  to  furnish  detailed 
data  for  two  selected  weeks  showing 

(a)  the  distribution  of  shipments  by  tons  and 
24580  by  ton  miles  within  twelve  separate  weight 

categories;  and 

(b)  the  distribution  of  shipments  by  tons  and  ton 
miles  within  seven  separate  distance  categories. 

On  the  basis  of  the  information  submitted,  Public  Coun¬ 
sel  introduced  into  evidence  20  exhibits  which  w*ere  among 
the  most  important  submitted  and  appeared  to  have  fig¬ 
ured  prominently  in  Public  Counsel’s  presentation  and  the 
Board’s  consideration  of  the  case. 

Aside  from  the  general  desirability  of  including  in  this 
record  all  essential  data  on  the  freight  business,  tw’o  more 
specific  reasons  dictate  the  inclusion  of  detailed  data  on 
size  of  shipment  and  length  of  haul.  An  important  ele¬ 
ment  in  the  case  is  certainly:  How  much  of  the  traffic  that 
moves  in  freight  service  can  physically  be  carried  in 
combination  aircraft!  Only  reliable  detailed  data  on  size 
of  shipment  can  provide  the  answer.  With  respect  to 
length  of  haul,  the  Board  has  recently  observed  in  the 
Braniff  and  Delta  Mail  Rates  Cases  that  it  may  be  that 
freight  service  can  be  offered  on  a  self-supporting  basis 
only  over  long  hauls  and  that  on  shorter  hauls  freight 
service  w’ill  require  financial  assistance.  Whether  or  not 
this  observation  has  basis  in  experience  to  date  would 


911 


Braniff  Petition  to  Modify  Reopening 

appear  to  be  of  great  significance  in  the  Board’s  decision 
in  the  freight  certificate  case. 

For  these  reasons,  we  propose  to  include  in  the  traffic 
data  introduced  into  the  reopened  record  a  full  disclosure 
of  the  size  of  shipment  carried  and  the  length  of  haul 
experienced  in  the  provision  of  freight  service.  In 
24581  order,  however,  that  this  information  be  of  greater 
use  to  the  Board,  we  believe  that  it  also  should 
be  required  of  each  applicant  and  intervenor,  both  to 
permit  inquiry  into  the  nature  of  the  freight  service  they 
have  actually  conducted  and  to  permit  a  comparison  be¬ 
tween  the  service  they  provide  and  that  offered  by  cer¬ 
tificated  carriers.  Compliance  with  Serial  No.  E-2108  will 
involve  considerable  expense  and  effort  on  the  part  of 
all  applicants  and  intervenors.  An  examination  of  origi¬ 
nal  waybills  for  the  representative  periods  agreed  upon 
at  the  prehearing  conference  wdll  be  required.  There  will 
be  little  additional  burden  in  securing,  at  the  same  time, 
specific  data  on  length  of  haul  and  size  of  shipment,  both 
of  which  are  obtainable  from  the  waybill.  Objection  to 
the  submission  of  such  data  at  the  prehearing  conference 
was  not  on  the  ground  of  relevance,  materiality  or  even 
of  undue  burden  but  rather  on  the  ground  that  the  Board’s 
order  did  not  require  it.  This  request  for  modification  of 
the  order  to  require  such  data  is  made  with  the  thought 
that,  with  very  little  additional  burden  on  the  part  of  the 
carriers,  there  can  be  introduced  into  the  record  data 
that  is  essential  to  a  determination  of  the  issues  in  this 
proceeding. 

The  procedural  schedule  established  by  the  Examiners 
within  the  terms  of  the  Board’s  order  requires  the  prep¬ 
aration  of  a  very  substantial  amount  of  data  by  Novem¬ 
ber  24,  mailing  of  exhibits  to  all  parties  on  that  date, 
and  commencement  of  hearing  on  November  29,  exactly 
five  days  after  exhibits  have  been  mailed,  including  the 
Thanksgiving  holiday.  We  are  quite  aware  of  the  desir- 
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ability  of  expediting  final  decision  in  this  matter  and  are 
doing  everything  possible  to  comply  with  this 
24582  schedule.  There  are  physical  limitations  to  what 
can  be  accomplished,  however,  and  it  may  not  be 
possible  to  meet  this  schedule.  If  this  proves  to  be  so,  we 
propose  to  make  the  facts  known  to  the  Board  and  to 
request  additional  time  to  permit  adequate  preparation 
for  hearing.  We  are  not  making  such  a  request  at  the 
present  time  but  feel  that  the  Board  should  be  aware 
that  it  may  be  necessarv  to  do  so.  Whether  or  not  this 
petition  to  modify  Serial  No.  E-210S  is  granted,  it  is  our 
judgment  and  nothing  said  at  the  prehearing  conference 
would  lead  to  a  contrary  belief  that  submission  of  the 
additional  data  requested  in  this  petition  will  not  add 
significantly  to  the  time  that  will  be  required  to  compile 
the  information  already  requested  by  Serial  No.  E-2108. 

Wherefore,  it  is  respectfully  requested  that  Serial  No. 
E-210S  be  modified  to  require,  in  addition  to  the  infor¬ 
mation  prescribed  in  paragraph  1  of  that  order,  the 
following  data  for  representative  periods  in  the  year 
commencing  October  1,  1947: 

(a)  The  distribution  of  freight  traffic  by  number  of 
shipments,  tons  carried  and  ton  miles  carried 
within  each  of  the  following  weight  categories: 

0-99  pounds 
100-299  pounds 
300-999  pounds 
1,000-1,999  pounds 
2,000-2,999  pounds 
3,000-9,999  pounds 
10,000  pounds  and  over 

(b)  The  distribution  of  freight  traffic  by  number  of 

shipments,  tons  carried  and  ton  miles 
245S3  carried  within  each  of  the  following  dis¬ 

tance  categories: 
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0-249  miles 
250-499  miles 
500-749  miles 
750-999  miles 
1,000-1,999  miles 
2,000-2,999  miles 
3,000  miles  and  over 

Respectfully  submitted, 

(Signed)  Hubert  A.  Schneider 

Bran  iff  Airways,  Inc. 

By  Hubert  A.  Schneider 
Philip  S.  Peyser 

Attorneys  for  Braniff  Airways,  Inc. 

*  #  *  «  * 

November  3,  1948. 
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Orders 

Serial  Number  E-2200 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C., 
on  the  17th  day  of  November,  1948. 

•  #  #  •  # 

ORDER  DENYING  PETITION 

Braniff  Airways,  Inc.  (“Braniff”),  having  filed  a  peti¬ 
tion  on  November  3,  1948,  in  the  above-entitled  proceed- 
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ing  requesting  that  the  Board  modify  Order  Serial  No. 
E-2108,  issued  October  20,  1948,  so  as  to  require,  in  addi¬ 
tion  to  the  information  prescribed  in  paragraph  num¬ 
bered  1  of  the  directory  portion  of  the  aforesaid  order, 
data  showing  the  distribution  of  freight  traffic  by  number 
of  shipments,  tons  carried,  and  ton-miles  carried  accord¬ 
ing  to  certain  weight  and  distance  categories; 

The  Board  upon  due  consideration  of  the  aforesaid 
petition  finding  that  (1)  prior  to  the  issuance  of  the  afore¬ 
mentioned  Order  Serial  No.  E-2108,  reopening  the  Air 
Freight  Case  for  the  limited  purposes  specified  in  such 
order,  the  Board  gave  extensive  consideration  to  the  desir¬ 
ability  of  including  in  such  order  the  informational  items 
now  requested  by  Braniff  and  concluded  that  such  items 
should  not  be  requested  of  the  parties,  and  (2)  the  afore¬ 
said  petition  does  not  set  forth  sufficient  matters  to  war¬ 
rant  the  granting  of  the  relief  requested; 

It  is  ordered,  That  the  aforementioned  petition  of  Braniff 
be  and  it  is  hereby  denied. 

By  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 


(Seal) 
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24636 

Orders 

Serial  Number  E-2223 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C., 
on  the  24th  day  of  November,  1948. 

*  •  #  •  • 

ORDER  OF  CONSOLIDATION 
It  Appearing  to  the  Board: 

1.  That  the  Board  by  Order  Serial  No.  E-2108,  issued 
October  20,  1948,  reopened  the  record  in  the  Air  Freight 
Case,  Docket  No.  810  et  al.,  for  the  limited  purpose  of 
(a)  receiving  in  evidence  certain  additional  data  and  (b) 
permitting  cross-examination  on  the  special  and  quar¬ 
terly  reports  filed  by  the  applicants  pursuant  to  Order 
Serial  No.  E-1613,  issued  May  21, 1948,  and  section  202.1(c) 
of  the  Economic  Regulations  of  the  Board ; 

2.  The  Board  by  Order  Serial  No.  E-2109,  issued  Octo¬ 
ber  20,  1948,  reopened  the  record  in  the  Boston-New  York- 
Atlanta-New  Orleans  Case,  Docket  No.  730  et  al.,  for  the 
limited  purpose  of  receiving  in  evidence  certain  data  relat¬ 
ing  to  the  applications  for  air  freight  services  consolidated 
in  such  proceeding;  and 

3.  That  the  reopened  Air  Freight  Case,  Docket  No.  810 
et  al.,  and  the  reopened  Boston-New  Y ork-Atlanta-N ew 
Orleans  Case,  Docket  No.  730  et  al.,  can  be  advantageously 

and  expeditiously  heard  in  a  single  proceeding; 

24637  It  is  ordered,  That  the  reopened  Air  Freight 
Case,  Docket  No.  810  et  al.,  and  the  reopened 

Boston-New  Y  ork-Atlanta-N  ew  Orleans  Case,  Docket  No. 
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730  et  al.,  be  and  they  are  hereby  consolidated  into  one  pro¬ 
ceeding  for  the  purpose  of  hearing  only  and  that  all  testi¬ 
mony  taken  and  exhibits  received  in  such  consolidated  pro¬ 
ceeding  shall  become  part  of  the  records  in  both  the  Air 
Freight  Case  and  the  Boston-New  Y  ork-Atlanta-N  ew 
Orleans  Case . 

Bv  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 

(Seal) 
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Covington,  Burling,  Rublee,  Ackeson  &  Shorb 

Union  Trust  Building 
Washington  5,  D.  C. 

December  14,  1948 

Civil  Aeronautics  Board 
Commerce  Building 
Washington  25,  D.  C. 

Re:  Examiners’  Report  in  Air  Freight  Case, 

Docket  No.  810  et  al. 

Gentlemen : 

At  the  close  of  the  hearing  in  the  above-entitled  matter, 
it  was  stated  that  the  Board  was  considering  whether  the 
re-opened  record  should  be  certified  directly  to  it  for  deci¬ 
sion  without  the  benefit  of  an  Examiners’  Report.  We  wish 
to  enter  strenuous  protest  against  skipping  a  published 
Examiners’  Report. 

The  original  Examiners’  Report  in  this  proceeding  pre¬ 
sents  the  applicants’  contentions  and  the  intervenors’  op¬ 
position.  However,  it  is  based  entirely  upon  a  paper  record 
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and  reflects  nothing  of  what  has  taken  place  in  air  freight 
since  January  24,  1947.  In  contrast  to  the  speculations  of 
the  original  proceeding,  this  re-opened  record  is  loaded 
with  facts.  These  facts  were  unavailable  to  the  Examiners 
in  the  preparation  of  their  original  report,  and  it  was  their 
absence,  so  glaringly  evident  at  the  oral  argument,  that 
must  have  strongly  influenced  the  decision  to  reopen  the 
record. 

The  principal  functions  of  the  Examiners’  Report  are 
to  marshal  the  evidence  and  to  advance  tentative  con¬ 
clusions  and  recommendations  based  upon  that  evidence. 
The  original  Examiners’  Report  served  a  valuable  purpose 
in  the  presentation  of  this  matter  to  the  Board  on  brief 
and  oral  argument.  Whether  or  not  one  agreed  with  its 
conclusions,  it  was  an  unbiased  analysis  of  such  evidence 
as  the  record  included.  A  similar  report,  again  without 
regard  to  what  its  conclusions  may  be,  which  takes 
24585  into  account  the  actual  operating  experience  of  the 
applicants  and  the  intervenors,  as  reflected  in  this 
re-opened  record,  is  essential  to  the  sound  and  fair  dispo¬ 
sition  of  this  matter. 

The  evidence  which  has  been  introduced  into  this  re¬ 
opened  record  deserves  and  requires  the  most  diligent 
study  and  analysis.  Among  other  matters,  it  includes  the 
following: 

The  best  data  available  to  the  Board  upon  which 
to  judge  the  results  of  the  Section  292.5  experiment. 

A  showing  of  which  cities  the  applicants  serve  and 
the  quantum  of  service  provided  to  each. 

A  showing  of  the  cities  which  the  intervenors  serve 
and  the  manner  in  which  that  service  is  provided. 

The  utility  of  both  combination  aircraft  and  all- 
cargo  aircraft  in  the  provision  of  air  freight  service 
is  shown  by  actual  experience,  rather  than  by  asser¬ 
tions  and  counter-assertions. 
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It  places  actual  operating  statistics  alongside  the 
applicants’  theories  of  area  and  demand  service. 

Against  the  estimates  of  freight  potential  which 
featured  the  original  hearing  and  the  Examiners’  Re¬ 
port,  this  re-opened  record  shows  the  volume  of  freight 
actually  moving  today  and  the  rate  of  growth  (or  de¬ 
cline)  from  what  moved  a  year  ago. 

It  provides,  for  the  first  time,  some  correlation  of 
freight  volume  and  freight  rates — a  matter  that  has 
unfortunately  received  only  vague  and  inadequate  con¬ 
sideration. 

Even  a  casual  examination  of  the  nature  of  the  evidence 
introduced  into  this  re-opened  record  leads-  to  the  con¬ 
clusion  that  intelligent  analysis  by  the  Board  of  the  mass 
of  material  presented  is  quite  impossible  without 
24586  the  assistance  of  an  Examiners’  Report.  Were  it 
not  that  a  published  Examiners’  Report  may  re¬ 
quire  some  time  to  prepare,  we  are  satisfied  that  no  one 
would  seriously  suggest  that  the  Board  should  tackle  this 
record  unaided  by  such  a  report.  It  should  be  noted  that 
it  is  by  no  means  clear  that  a  published  Examiners’  Re¬ 
port  will,  in  any  way,  add  to  the  total  time  that  will  be 
required  before  the  Board  makes  a  final  decision  in  this 
matter.  The  Air  Freight  Rate  Case,  Docket  No.  1705,  which 
lacked  the  implications  of  this  certificate  proceeding,  was 
certified  directly  to  the  Board  for  decision,  yet  it  was 
almost  four  full  months  after  the  close  of  the  hearing 
before  the  Board  rendered  a  final  decision  in  the  matter. 
But  even  assuming  that  a  published  Examiners’  Report 
would  require  some  additional  time,  certainly  this  cer¬ 
tificate  case  is  of  such  significance  as  to  justify  the  few 
additional  weeks. 

We  have  always  assumed  that  the  purpose  of  reopening 
this  record  was  to  obtain  data  that  were  lacking  in  the 
original  record  but  were  necessary  to  a  decision  with  re- 
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spect  to  these  applications  for  certificates  of  convenience 
and  necessity.  Much  of  what  has  happened  since  the  re¬ 
opening  leads  to  the  conclusion  that  the  reopening  was  a 
necessary  formality  to  be  disposed  of  as  speedily  as  pos¬ 
sible  and  that  the  receipt  and  analysis  of  the  needed  data 
were  quite  a  secondary  consideration.  Twenty-four  days 
were  allowed  for  the  preparation  of  data,  which  is  much 
more  exhaustive  than  any  the  Board  has  ever  had  avail¬ 
able  with  respect  to  freight  service.  Four  days  after  ex¬ 
hibits  were  mailed,  the  hearing  began.  (These  four  days 
included  Thanksgiving  Day,  a  Saturday  and  a  Sunday.) 
This  new-  speed  record — at  the  expense,  we  believe,  of 
sound  preparation  and  consideration  of  the  important  data 
presented — and  the  charge  of  “delay  maneuver”  which  the 
applicants  will  direct  at  this  request  for  a  published  Ex¬ 
aminers’  Report  make  it  necessary  to  put  this  re-opened 
record  in  proper  perspective. 

On  April  22,  1948,  shortly  after  the  Examiners’  Report 
was  served,  the  intervenors  in  this  proceeding  began  to 
petition  the  Board  to  reopen  the  record  so  that  the  Board 
might  have  available  the  operating  experience  of  both  the 
applicants  and  the  intervenors  since  the  close  of  the  record 
in  January  1947.  These  petitions  were  filed  with  the  Board 
prior  to  briefs  and  oral  argument.  They  were  de- 
24587  nied  summarily.  Subsequently  they  were  set  down 
to  be  argued  along  with  the  applications  for  cer¬ 
tificates.  Not  until  October  20,  1948  did  the  Board  direct 
the  reopening  of  the  record  that  had  been  requested  six 
months  before.  If  the  necessity  of  obtaining  additional 
data  had  been  recognized  when  initially  pointed  out,  final 
decision  in  this  matter  might  have  been  rendered  by  now. 
That  the  reopening  of  the  record  was  delayed  six  months 
is  in  no  way  attributable  to  the  intervenors’  lack  of  dili¬ 
gence,  and  certainly  provides  no  reason  to  omit  the  cus¬ 
tomary  procedural  steps  which  the  importance  of  this  mat¬ 
ter  certainly  justifies. 
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One  further  consideration  requires  that  a  published  Ex¬ 
aminers’  Report  be  issued  for  the  proper  protection  of  the 
intervenors'  interests  in  this  case.  There  is  every  indica¬ 
tion  that  the  Board’s  staff  is  solidly  lined  up  in  support 
of  the  applicants’  certification.  For  example,  certain  mem¬ 
bers  of  the  staff  who  were  directly  involved  in  the  Air 
Freight  Rate  Case  have  already  publicly  recommended 
that  the  applicants  be  certificated  and  that  the  Board  re¬ 
voke  the  intervenors’  certificates  insofar  as  they  authorize 
the  transportation  of  freight.  Durham  and  Feldstein, 
Regulation  as  a  Tool  in  the  Development  of  the  Air  Freight 
Industry,  34  Va.  L.  Rev.  769.  This  article  is  cited  approv¬ 
ingly  in  a  petition  filed  on  behalf  of  the  Board  in  American 
Airlines,  Inc .  et  al.  v.  Civil  Aeronautics  Board ,  Civil  No. 
9739,  United  States  Court  of  Appeals  for  the  Seventh  Cir¬ 
cuit.  The  record  in  Docket  No.  810  is  of  such  magnitude 
and  the  issues  so  far-reaching  that  the  Board  must  obtain 
considerable  assistance  from  the  members  of  its  staff  in 
arriving  at  its  decision.  Of  all  the  members  of  the  staff  it 
is  the  hearing  examiners  who  will  provide  the  Board  with 
the  greatest  assistance.  We  are  informed  of  their  recom¬ 
mendations  based  upon  the  record  up  to  January  24,  1947. 
It  would  seem  essential  that  the  Examiners  who  heard  the 
evidence  presented  at  the  re-opened  hearing  advise  the 
Board  as  to  whether,  in  their  judgment,  such  evidence 
requires  any  modifications  in  their  original  recommenda¬ 
tions.  We  believe  it  is  imperative  that  the  parties 
24o88  be  informed  of  the  conclusions  reached  by  the  Ex¬ 
aminers  and  have  the  opportunity  to  support  or 
rebut  those  conclusions. 

Respectfully, 

(Signed)  Daniel  M.  Geibbon 
Daniel  M.  Gribbon, 

Attorney  for 
American  Airlines,  Inc. 


Copy  to  all  parties. 
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24642  Orders 

Serial  Number  E-2311 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

Washington,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C. 
on  the  21st  day  of  December,  1948. 

•  i  •  •  • 

Order  Certifying  Records 

1.  A  full  public  hearing  having  been  held  in  the  above- 
entitled  Air  Freight  Case ,  Docket  No.  810  et  al. 

2.  A  full  public  hearing  having  been  held  in  the  above- 
entitled  Bostorir-New  York- Atlanta-New  Orleans  Case , 
Docket  No.  730  et  al.,  and  the  Board,  by  order  Serial  No. 
E-1156,  adopted  January  27,  194S,  having  deferred  the 
applications  of  Globe  Freight  Airline,  Inc.,  Docket  No. 
1998,  and  U.  S.  Airlines,  Inc.,  Docket  No.  2233,  in  said  case, 
for  consideration  when  the  aforementioned  Air  Freight 
Case  is  submitted  for  decision; 

3.  Further  public  hearing  in  certain  limited  respects  hav¬ 
ing  been  held  in  the  above-entitled  proceedings  pursuant 
to  the  Board’s  Orders  Serial  Nos.  E-2108  and  E-2109, 
adopted  on  October  20,  1948; 

The  Board  finding  that  an  expeditious  conclusion  of  the 
above-entitled  proceedings  is  required  in  the  public  interest 
and  that  the  certification  of  the  entire  record  in  each  such 
proceeding  to  the  Board  for  initial  decision  pursuant  to 
section  285.8(c)  of  the  Board’s  Rules  of  Practice 

24643  and  section  8(a)  (1)  of  the  Administrative  Pro¬ 
cedure  Act  will  contribute  to  such  expeditious  con¬ 
clusion  ; 
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It  is  Ordered  : 

1.  That  the  Examiners  in  the  above-entitled  Air  F r eight 
Case ,  Docket  No.  810,  et  al.,  be  and  they  are  hereby  directed 
to  certify  the  entire  record  in  said  proceeding  to  the  Board 
for  initial  decision;  and 

2.  That  the  Examiners  in  the  above-entitled  Boston-New 
Y ork- Atlanta-New  Orleans  Case,  Docket  No.  730,  et  al.,  be 
and  thev  hereby  are  directed  to  certifv  the  entire  record  in 
said  proceeding  to  the  Board  for  initial  decision  with  re¬ 
spect  to  the  aforementioned  applications  of  Globe  Freight 
Airline,  Inc.,  Docket  No.  199S,  and  U.  S.  Airlines,  Inc., 
Docket  No.  2233. 


Bv  the  Civil  Aeronautics  Board: 
* 


(seal) 


/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 
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24569 

•  ••it 

Petition  of 
Delta  Air  Lines,  Inc. 
for 

Oral  Argument 

Comes  now  Delta  Air  Lines,  Inc.#  and  respectfully  peti¬ 
tions  the  Board  for  oral  argument  in  the  above  entitled  re¬ 
opened  proceeding,  and  in  support  thereof  represents  and 
alleges  as  follows: 

L 

By  orders  Serial  Numbers  E-2108  and  E-2109,  adopted 
on  October  20,  1948,  the  Board  authorized  that  the  above- 

•  The  parties  herein  are  generally  referred  to  by  their  commonly  used 


names. 
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entitled  proceedings  be  reopened  for  the  general  purpose 
of  receiving  in  evidence  certain  additional  data  relating  to 
the  current  operations  of  the  applicants,  and  to  further 
test  their  fitness,  willingness  and  ability  to  conduct  the 
operations  they  have  proposed.  Hearing  in  the  reopened 
proceeding  commenced  on  November  29,  1948  and 
24570  was  concluded  on  December  8,  1948.  At  the  close 
of  the  reopened  hearing,  the  Examiners  announced 
that  the  succeeding  procedural  steps  would  follow  the  usual 
course,  including  the  filing  of  brief  to  Examiners  and  is¬ 
suance  of  the  Examiners’  Report.  The  Examiners,  how¬ 
ever,  further  stated  that  this  ruling  with  respect  to  pro¬ 
cedure  was  subject  to  modification  in  the  event  the  Board, 
upon  its  own  motion  or  upon  motion  of  the  parties,  ordered 
the  record  certified  directly  to  it  for  initial  decision.  On  or 
about  December  15,  1948,  several  of  these  certificated  air¬ 
lines  directed  letters  to  the  Civil  Aeronautics  Board  urging 
the  Board  to  follow  the  usual  procedural  steps,  including 
the  issuance  of  an  Examiners’  Report,  with  respect  to  the 
reopened  record.  The  Board,  however,  denied  these  re¬ 
quests  and  by  Order  Serial  No.  E-2311,  adopted  on  De¬ 
cember  21,  1948,  ordered  the  certification  of  the  record  to 
it  for  initial  decision.  Thereafter,  on  January  8,  1949, 
Delta  filed  its  brief  on  the  reopened  record  directly  to  the 
Board. 

H. 

Delta  is  concerned  over  the  Board’s  action  in  disallowing 
an  Examiners’  Report  based  on  the  reopened  record,  and 
because  it  fears  that  the  Board  may  likewise  refuse  to 
grant  oral  argument  on  such  record  it  is  filing  this  petition. 

It  is  of  utmost  importance  that  the  Board  permit  oral 
argument  on  the  evidence  adduced  at  the  reopened  pro¬ 
ceeding,  and  the  more  so  because  the  Board  has  denied  the 
parties  the  right  to  an  Examiners  Report  on  the  evidence. 
It  cannot  be  disputed  that  the  instant  proceeding  will  re- 
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quire  a  decision  by  the  Board  which  will  be  far-reaching, 
and  one  extremely  likely  to  have  an  important  influence  on 
all  future  mail-rate  proceedings.  This  is  not  a  case  in¬ 
volving  “incidental  duplication”  of  the  routes  of  the  cer¬ 
tificated  carriers,  nor  is  it  a  case  involving  service  of  a 
non-competitive  nature.  To  the  contrary,  it  involves  pro¬ 
posals  which  seek  to  engage  in  direct  competitive  opera¬ 
tions  over  tens  of  thousands  of  presently  certificated 
route  miles.  For  example,  as  was  pointed  out  in  Delta’s 
brief  to  the  Board,  additional  competition  is  proposed,  and 
has  been  recommended  by  the  Examiners,  between  Chi¬ 
cago  and  Atlanta.  Yet,  notwithstanding  Delta’s  aggressive 
and  energetic  development  of  this  market,  Delta  has  suc¬ 
ceeded  only  in  obtaining  freight  load  factors  of  about  50% 
on  its  southbound  all-cargo  schedules  and  about 
24571  20%  on  its  northbound  schedules  serving  this  area. 

Moreover,  the  reopened  proceeding  contains  evi¬ 
dence  which,  in  our  opinion  conclusively  proves  that  cer¬ 
tain  of  the  applicants  can  no  longer  be  considered  as  fit  and 
able  to  conduct  the  services  which  they  propose.  All  and 
all,  there  is  an  abundance  of  evidence  contained  in  the 
record  of  the  reopened  hearing  which  can  be  adequately 
presented  to  the  Board  only  through  an  oral  presentation. 

III. 

The  only  conceivable  grounds  which  could  be  relied  upon 
in  refusing  an  oral  argument  on  the  evidence  adduced  at 
the  reopened  hearing  is  the  element  of  time  involved  be¬ 
fore  the  rendition  of  a  decision.  Unquestionably,  however, 
the  Board  would  not  desire  to  issue  an  opinion  in  this  all- 
important  case  without  the  full  benefit  of  a  complete  analy¬ 
sis  of  the  record  by  both  the  proponents  and  the  opponents 
of  exclusive  freight  operations.  In  any  event,  Delta,  and 
undoubtedly  all  other  parties,  would  cooperate  with  the 
Board  in  every  respect  to  assure  the  expeditious  handling 
of  this  very  important  case  through  to  decision. 
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Wherefore,  Delta  Air  Lines,  Inc.  requests  that  the 
Board  grant  oral  argument  on  the  record  made  at  the  re¬ 
opened  proceeding. 

Respectfully  submitted, 

D.  Franklin  Kkll 
Attorney  for 
Delta  Air  Lines,  Inc. 

January  11, 1949 
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25189 

#  •  •  •  • 

Petition  for  Leave  to  Argue  Orally  Before 
the  Board  Renders  a  Decision 

American  Airlines,  Inc.  petitions  the  Board  to  hear  oral 
argument  in  the  above-entitled  matter  before  rendering  an 
“initial”  decision  and  in  support  thereof  represents: 

The  interests  of  the  United  States  Government,  the 
people  of  this  country,  the  applicants  and  the  interveners 
in  this  proceeding  are  substantial.  The  issues  are  complex. 
The  record  is  voluminous.  The  implications  of  this  decision 
will  be  far-reaching.  The  fair  hearing  required  by  due 
process  of  law  patently  demands  that  opportunity  be  al¬ 
lowed  to  argue  this  matter  before  the  Board. 

The  Board  has  already  heard  argument  in  this  case,  it 
is  true.  At  that  time,  however,  the  record  upon  which  all 
argument  was  based  was  lacking  in  evidence  essential  to 
the  decision  in  this  case.  The  Board’s  order  re- 

25190  opening  the  record  for  further  hearing  was  a  recog¬ 
nition  that  the  record  upon  which  it  had  heard 

argument  was  inadequate.  At  this  reopened  hearing,  im¬ 
portant  and  vital  evidence  was  introduced  as  to  which  the 
Board  has  never  heard  argument.  If  that  evidence  is  to 
be  relied  upon  in  this  decision,  the  Fifth  Amendment  to 
the  Constitution  requires  that  the  parties  be  given  an  op- 
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portunity  to  present  their  position  to  the  Board  in  oral 
argument. 

The  Board  has  rejected  requests  made  for  an  Examiners’ 
Report  and  Recommendation,  based  upon  the  reopened 
record,  and  has  certified  the  record  to  itself  for  “initial” 
decision.  The  elimination  of  this  normal  and  usual  pro¬ 
cedural  safeguard  makes  it  even  more  important  that 
argument  be  allowed  before  the  Board  renders  any  deci¬ 
sion.  The  function  of  argument  is  to  marshal  the  facts  of 
record  and  interpret  them  in  the  light  of  the  applicable 
law,  for  the  purpose  of  persuading  the  deciding  body.  After 
the  Board  has  marshaled  the  facts  of  record,  and  inter¬ 
preted  the  law,  and  come  to  a  decision,  it  is  apparent  that 
argument  cannot  serve  its  intended  function — even  though 
the  Board’s  decision  be  “initial”. 

The  issues  in  this  proceeding  have  been  bitterly  contest¬ 
ed.  The  'whole  matter  has  been  before  the  Board  for  some 
time.  The  questions  are  of  great  public  importance.  Once 
any  member  of  the  Board  has  put  himself  on  public  record 
in  an  “initial”  decision,  one  "way  or  the  other,  thereafter 
the  opportunity  to  persuade  would  be  severely  limited,  at 
best.  At  most,  it  -would  give  some  parties  the  op- 
25191  portunity  to  defend  a  decision  already  made;  to 
others,  it  would  be  no  more  than  an  opportunity  to 
argue  a  petition  for  reconsideration.  Neither  approaches 
the  function  of  argument  before  decision ,  which  assures  to 
each  party  the  right  to  put  his  position  directly  to  the  de¬ 
ciding  body.  This  is  the  only  step  in  the  entire  administra¬ 
tive  procedure  which  does  assure  direct  access  to  the  de¬ 
ciding  body.  Other  access  is  through  transcripts  of  testi¬ 
mony,  statistical  exhibits  and  briefs,  all  of  which  are  sub¬ 
mitted  in  such  volume  as  to  make  detailed  analysis  in  a 
case  of  this  size  almost  a  physical  impossibility  and,  in  any 
event,  to  require  substantial  staff  assistance.  A  realization 
of  these  factors  makes  it  entirely  clear  why  oral  argument 
has  always  been  the  principal  safeguard  of  due  process  of 
law  and  why  it  is  especially  vital  in  complex  and  lengthy 
administrative  proceedings. 
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We  are  aware  of  no  case  where  this  Board  has  rendered 
a  decision — “initial”  or  otherwise — without  allowing  all 
parties  opportunity  to  argue  the  evidence  of  record  upon 
which  the  decision  was  based.  To  deny  argument  in  a  case 
of  this  importance,  whether  for  the  purpose  of  expediting 
decision  or  for  any  other  reason,  would  be  the  kind  of  arbi¬ 
trary  action  which  the  Supreme  Court  w’arned  against, 
speaking  through  Chief  Justice  Hughes,  in  the  second 
Morgan  case : 

“The  maintenance  of  proper  standards  on  the  part 
of  administrative  agencies  in  the  performance  of  their 
quasi-judicial  functions  is  of  the  highest  importance 
and  in  no  way  cripples  or  embarrasses  the  exercise  of 
their  appropriate  authority.  On  the  contrary,  it  is  in 
their  manifest  interest.  For,  as  we  said  at  the 

25192  outset,  if  these  multiplying  agencies  deemed 

to  be  necessary  in  our  complex  society  are  to 

serve  the  purposes  for  which  they  are  created  and  en¬ 
dowed  with  vast  powers,  they  must  accredit  themselves 
by  acting  in  accordance  vrith  the  cherished  judicial 
tradition  embodying  the  basic  concepts  of  fair  play.” 
Morgan  et  al.  v.  United  States  et  al.,  304  U.  S.  1,  22 
(1938). 

Wherefore,  it  is  requested  that  the  Board  direct  that 
oral  argument  be  had  in  this  matter  in  advance  of  the  rendi¬ 
tion  of  its  “initial”  decision. 

Respectfully  submitted, 

American  Airlines,  Inc. 

By  (Signed)  C.  W.  Jacob 
C.  W.  Jacob, 

Vice  President 
American  Airlines,  Inc. 

25193 

•  •  •  •  • 


January  13,  1949 
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25195 

•  •  •  •  • 

Petition  of  United  Air  Lines,  Inc.,  for  an 
Order  Granting  Oral  Argument 

United  Air  Lines,  Inc.  in  its  brief  of  January  8,  1949 
to  the  Board  in  connection  with  the  re-opened  hearing  in 
this  case  requested  oral  argument.  Ordinarily  United 
would  not  feel  it  necessary  to  supplement  such  a  request 
because  customarily  the  Board  has  accorded  the  opportun¬ 
ity  for  oral  argument  to  the  parties  in  proceedings  before 
it.  In  this  case,  however,  the  Board  has  already  short¬ 
cut  an  important  and  valuable  phase  of  its  customary 
procedure  by  eliminating  an  Examiners’  report  in  rela¬ 
tion  to  the  evidence  presented  at  the  re-opened  hearing. 
Instead,  the  Board  directed  that  the  record  be  certificated 
directly  to  it  for  decision.  It  is  possible,  therefore,  that 
the  Board  may  also  be  considering  the  elimination  of  the 
equally  important  step  of  oral  argument  prior  to  its  ini¬ 
tial  decision  in  this  case.  United  wishes  to  urge  upon  the 
Board  as  forcefully  as  it  can  that  such  a  course  should 
not  be  taken,  but  that  oral  argument  should  be  heard 
before  the  Board  undertakes  to  decide  the  issues  in  this 
proceeding. 

25196  1.  This  case  is  one  of  the  most  important  to 
come  before  the  Board  and  oral  argument  is  es¬ 
sential  to  the  parties’  full  presentation  of  the  facts.  The 
two  basic  issues  involved  are  whether  the  public  con¬ 
venience  and  necessity  require  duplicating  the  presently 
certificated  domestic  route  system  with  property-only 
operations,  and  whether  the  applicants  meet  the  statutory 
requirements  of  fitness,  willingness,  and  ability.  These 
issues  are  fundamental  and  go  to  the  chief  purpose  of  the 
Civil  Aeronautics  Act,  namely,  the  development  and  main¬ 
tenance  of  a  sound  domestic  air  transportation  system. 
It  is  important,  therefore,  that  the  Board’s  decision  be 
right.  Such  a  decision  can  be  reached  only  upon  complete 
presentation  and  careful  consideration  of  the  facts. 
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2.  Not  only  is  the  case  important,  but  the  most  signifi¬ 
cant  facts  in  the  case  are  a  part  of  the  record  as  a  result 
of  the  re-opened  hearing.  It  is  those  facts  which  are 
decisive  of  the  issues  in  the  case.  However,  the  parties 
have  not  had  an  opportunity  to  orally  argue  those  facts, 
and  the  Board  has  not  had  the  benefit  of  such  arguments. 

3.  The  new  evidence  developed  at  the  re-opened  hear¬ 
ing  relates  directly  to  the  basic  contentions  and  arguments 
originally  made  by  the  applicants.  It  includes  an  abun¬ 
dance  of  detailed  economic  data,  and  it  is  data  taken 
from  actual  operating  experience.  For  example,  the  appli¬ 
cants  originally  claimed  that  they  would  be  specialists 
and  that  as  such,  they  would  develop  more  traffic  than 
the  certificated  carriers.  These  contentions  form  one  of 
the  principal  bases  for  the  Examiners’  conclusions  because 
the  Examiners  had  nothing  but  the  applicants’  arguments 
to  go  on.  Now,  however,  there  is  substantial  evidence  on 
that  subject.  The  applicants  also  advanced  a  theory  of 

demand  service,  which  they  claimed  would  best 
25197  serve  the  shipping  public.  The  Examiners  also  re¬ 
lied  upon  the  applicants’  arguments,  again,  because 
they  had  no  facts.  Now  there  is  substantial  evidence  bear¬ 
ing  upon  the  question  of  demand  service.  The  applicants, 
by  reference  to  questionable  analyses,  forecast  large  po¬ 
tentials.  The  Examiners,  again  lacking  the  facts  as  to 
actual  volumes  were  unable  to  arrive  at  realistic  con¬ 
clusions  on  the  subject.  Now  there  is  substantial  evidence 
in  the  records  bearing  on  potentials,  and  that  evidence 
requires  careful  analysis.  There  is  also  substantial  evi¬ 
dence  regarding  the  applicants’  costs  based  on  actual  opera¬ 
tions.  There  is  likewise  substantial  up-to-date  informa¬ 
tion  regarding  the  certificated  carriers’  air  freight  opera¬ 
tions  and  traffic. 

4.  Oral  argument  affords  the  parties  the  only  oppor¬ 
tunity  to  present  the  new  evidence  to  the  Board  in  face  to 
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face  discussion.  Tlie  evidence  is  volminous,  the  data,  in 
addition  to  being  of  an  economic  character,  is  substantially 
statistical  in  nature.  There  are  many  factors  which  are 
not  readily  apparent,  but  which  must  be  pointed  out  by 
an  analysis  and  correlation  with  other  evidence.  The 
Board  itself  called  for  the  new  evidence  and  recognized 
its  importance  by  stating  that  the  re-opening  of  the  record 
for  submission  of  that  data  was  in  the  public  interest. 
However,  the  Board  then  proceeded  to  eliminate  an 
Examiners’  report  on  the  re-opened  record,  which  would 
have  permitted  a  sifting  and  analysis  of  that  new’  evi¬ 
dence.  To  deny  the  parties  an  opportunity  for  oral  argu¬ 
ment  in  advance  of  decision  would  sharply  detract  from 
the  value  of  the  re-opened  hearing  and  would  prevent  the 
parties  from  personally  presenting  to  the  Board  the  mean¬ 
ing  and  significance  of  the  evidence  taken  at  that  re-opened 
hearing. 

5.  Oral  argument  is  particularly  important  in  this  case 

since  the  Board  has  not  been  the  trier  of  the  facts, 
25198  and  is  undertaking  to  decide  the  case  without  the 
benefit  of  an  Examiners’  report  covering  the  most 
important  evidence  in  the  proceedings.  Neither  will  the 
Board  have  the  benefit  of  the  parties’  analysis  of  the  facts 
in  relation  to  findings  and  conclusions  that  would  be  con¬ 
tained  in  an  Examiners’  report.  The  Board’s  duty  is  to 
decide  the  case  on  the  basis  of  the  facts  and,  lacking  an 
Examiners’  report  as  wrell  as  exceptions  and  briefs  there¬ 
on,  it  is  imperative  for  the  Board  to  avail  itself  of  every 
means  of  familiarizing  itself  with  the  evidence,  including 
oral  argument. 

6.  Oral  argument  is  a  prerequisite  before  final  decision, 
and  the  argument,  therefore,  should  be  heard  now.  The 
Board  order  directing  certification  of  the  records  to  it 
states  that  certification  is  for  the  purpose  of  “initial  de¬ 
cision”  by  the  Board.  Whether  the  “initial  decision”  is  to 

be  a  final  decision  or  a  tentative  decision  is  not  entirety 

•> 
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apparent  from  the  Board  order.  In  either  event,  how¬ 
ever,  the  parties  are  entitled  to  present  argument  to  the 
Board. 

The  legislative  history  of  the  Administrative  Procedure 
Act  makes  it  perfectly  clear  that  the  reference  in  Section 
8  B  of  the  Act  to  “supporting  reasons”  means  not  only 
briefs,  but  also  oral  argument,  especially  in  important 
cases  such  as  this  one.  The  Senate  Committee  Report, 
1945,  states  at  page  24: 

“  ‘  “Supporting  reasons”  means  that  briefs  on  the 
law  and  facts  must  be  received  and  fully  considered 
by  every  recommending,  deciding,  or  reviewing  offi¬ 
cer.  They  must  also  hear  such  oral  argument  as  may 
be  required  by  law.  Where  the  issues  of  fact  are 
serious  and  the  case  becomes  one  adversary  in 
character,  the  agency  should  provide  for  oral  argu¬ 
ment  before  all  recommending,  deciding,  or  review¬ 
ing  officers  at  least  as  a  matter  of  good  practice.’  ” 

The  House  Committee  Report,  1946,  is  equally  explicit, 
stating  at  page  39: 

25199  “  ‘  “Supporting  reasons”  means  that  briefs 

on  the  law  and  facts  must  be  received  and 
fully  considered  by  every  recommending,  deciding,  or 
reviewing  officer.  They  must  also  hear  such  oral  argu¬ 
ment  as  may  be  required  by  law,  and  the  bill  does 
not  diminish  rights  to  oral  argument.  Where  the 
issues  are  serious  or  the  case  becomes  one  adversary 
in  character,  the  agency  should  provide  for  oral  argu¬ 
ment  before  all  recommending,  deciding,  or  reviewing 
officers.’  ” 

Oral  argument  must  be  allowed  and  should  be  heard  at 
the  period  when  it  will  be  one  of  most  value  to  the  parties 
and  to  the  Board.  That  time  is  now. 

United,  for  the  foregoing  reasons,  respectfully  urges 
that  the  Board  grant  United’s  request  for  oral  argument 
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and  that  it  i>eriiiit  such  oral  argument  prior  to  the  Board’s 
initial  decision  in  this  case. 

Respectfully  submitted, 

(Signed)  Mayer,  Meyer,  Austrian  &  Platt 
Mayer,  Meyer,  Austrian  &  Platt, 
Attorneys  for  Intervener , 

United  Air  Linesy  Inc. 

•  •  •  #  • 

January  14,  1949. 
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24573 

MOTION  FOR  ORAL  ARGUMENT  PRIOR 
TO  INITIAL  DECISION 

Comes  now  Eastern  Air  Lines,  Inc.,  a  party  to  both  the 
above-styled  reopened  proceedings,  and  moves  the  Board 
to  permit  oral  argument,  and  itself  requests  the  privilege 
of  oral  argument,  in  advance  of  the  Board’s  initial  decision 
in  these  matters;  and  in  support  of  this  motion,  and  request, 
respectfullv  shows: 

I 

No  one  opposes  the  expediting  of  this  proceeding.  All 
proceedings  before  the  Board  should  be  expedited  as  much 
as  possible.  There  is  no  particular  reason,  however,  why 
applicants  and  this  proceeding  should  be  singled  out  for 
more  favorable  treatment  than  the  Board  accords  other 
new  route  applicants. 

24574  For  example,  Eastern’s  application  for  Southern 
Transcontinental  Route  authority  (Docket  2148) 

was  filed  in  1945,  four  months  prior  to  the  filing  of  Slick’s 
application,  six  months  prior  to  the  filing  of  California- 
Easlern’s  and  U.  S.’  applications,  eight  months  prior  to  the 
filing  of  the  applications  of  Willis,  Flamingo,  Airnews  and 
PCA,  and  nine  months  prior  to  the  filing  of  the  application 


933 


Eastern  Petition  for  Oral  Argument 

of  the  Flying  Tiger  Line.  Yet  Eastern’s  application  has  not 
yet  even  been  heard,  whereas  these  applicants  are  now 
clamoring  for  even  more  rapid  consideration  of  their  ap¬ 
plications  to  the  extent  of  denying  necessary  safeguards  to 
a  fair  hearing,  such  as  oral  argument.  Is  there  any  reason 
why  the  Board  should  give  these  applicants  more  favor¬ 
able  treatment  than  it  accords  Eastern  ?  Eastern  has  pa¬ 
tiently  waited  for  its  hearing  on  its  Southern  Transcon¬ 
tinental  Route  application.  Should  it  have  sought  the  aid 
of  the  syndicated  columnists  as  the  applicants  here  have 
done? 

The  “equal  protection  of  the  laws”  guaranteed  by  the 
Fifth  Amendment  ( Hayes  v.  Missouri,  120  U.  S.  68,  7  S.  Ct. 
350,  30  L.  Ed.  578)  requires  that  Eastern  not  be  thus  ar¬ 
bitrarily  discriminated  against. 

It  should  be  pointed  out  that  any  delay  in  this  proceed¬ 
ing  thus  far  is  attributable  to  the  applicants  and  not 
Eastern  and  the  other  certificated  carriers.  Eastern  urged 
that  the  record  in  this  proceeding  be  reopened  several 
months  prior  to  the  original  oral  argument.  If  the  Board 
and  applicants  had  then  recognized  the  absolute  necessity 
of  such  reopening,  the  evidence  brought  out  at  the  reopened 
hearing  could  have  been  discussed  at  the  original  oral 
argument.  Instead  the  applicants  opposed  the  reopening 
of  the  record. 

24575  II 

The  Board  is  urged  to  analyze  the  applicants’  re¬ 
quests  (made  at  the  hearing)  that  oral  argument 
(as  well  as  other  vital  procedural  steps)  be  eliminated. 
Those  requests  were  not  sincerely  directed  toward  elimina¬ 
ting  delay — they  were  directed  toward  minimizing  as  far 
as  possible  the  evidence  brought  out  at  the  reopened  hear¬ 
ing.  That  evidence  was  most  damaging  to  the  applicants. 
It  requires  thorough  discussion  and  analysis.  Eastern  has 
attempted  to  analyze  this  evidence  as  well  as  possible  in 
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its  brief  of  January  8,  1949.  But  Eastern  could  not  pos¬ 
sibly  anticipate  all  questions  which  members  of  the  Board 
might  have  as  to  the  significance  or  value  of  the  various 
items  of  evidence.  Oral  argument  provides  the  opportunity 
for  counsel  to  discuss  the  evidence  in  such  fashion  as  to  in¬ 
form  the  Board  as  to  points  in  which  it  is  the  most  inter¬ 
ested  as  evidenced  by  the  Board’s  questioning  of  counsel. 
This  function  cannot  be  satisfied  by  the  Board’s  addres¬ 
sing  such  questions  to  its  staff  or  by  permitting  argument 
subsequent  to  an  initial  decision.  In  the  first  instance,  the 
staff  members  certainly  could  not  purport  to  answer  the 
Board’s  questioning  from  the  viewpont  of  the  parties  most 
vitally  affected,  and  secondly,  an  answer  which  would  con¬ 
vince  prior  to  decision  may  be  insufficient  when  the  Board 
has  already  made  up  its  mind,  either  wholly  or  partially. 

in 

The  Board  deemed  oral  argument  on  the  record  which 
existed  prior  to  the  reopening  to  be  essential — otherwise 
it  presumably  would  not  have  ordered  such  oral  argument. 
The  Board  has  now  heard  oral  argument  on  half  the  record, 
and  has  not  heard  oral  argument  on  the  half  which  is  most 
adverse  to  the  applicants. 

Inasmuch  as  the  first  half  of  the  record  was  less  damag¬ 
ing  to  the  applicants  than  the  latter  reopened  part,  Eastern 
may  now  have  to  overcome  certain  impressions 
24576  which  may  have  been  made  by  the  evidence  con¬ 
tained  in  the  original  record.  Eastern  now  has 
the  facts  at  its  disposal,  brought  out  at  the  reopened  pro¬ 
ceeding,  sufficient  to  accomplish  this  task,  but  Eastern 
must  be  given  the  opportunity  to  present  those  facts  to  the 
Board  in  oral  argument — just  as  the  applicants  were  al¬ 
lowed  to  present  their  unsupported  forecasts  at  oral  ar¬ 
gument. 

Wherefore,  Eastern  respectfully  moves  that  the  Board 
require  oral  argument  prior  to  its  initial  decision  in  this 
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case,  and  Eastern  respectfully  requests  permission  to 
participate  at  such  oral  argument. 

Respectfully  submitted, 

Gambrell,  Harlan  &  Bar  wick 
Attorneys  for  Eastern  Air  Lines, 

Inc. 

By:  E.  Smythe  Gambrell 
Of  Counsel 

Atlanta,  Georgia 
January  21,  1949 
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35003  •  *  *  *  * 

BRIEF  TO  THE  BOARD  ON  BEHALF  OF 
AMERICAN  AIRLINES,  INC.,  INTERVENER 

•  #  #  #  # 


January  10,  1949 


[Statement  of  Counsel:  The  following  two  pages  are 
from  one  of  the  petitioners’  briefs  included  in  the  tran¬ 
script  of  record  filed  by  the  respondent.  They  summarize 
evidence  of  record  appearing  at  pages: 

31808-32007 
3201 0-32011 
32936-32939 
33227-33253 
33268 

33281-332S4 

33726-33763 

33774-33775 

33873-33875 

34059-34161 

of  the  transcript  of  record  filed  by  the  respondent  and 
have  been  included  in  the  Joint  Appendix  for  convenience 
of  reference  and  to  save  printing  expense.] 
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35006 

•  •  •  •  • 

A  SUMMARY  OF  THE  EVIDENCE  INTRODUCED  AT  THE 

REOPENED  HEARING 


This  section  consists  of  maps  and  tables  which  present 

data  taken  directly  from  the  exhibits  and  testimony  of  the 

%  * 

applicants  and  interveners  at  the  reopened  hearing.  The 
material  is  divided  into  three  categories: 


Airfreight  Traffic  Survey,  which  includes  the  following, 

Map  1  Freight  Carried  by  Transcontinental  Car¬ 
riers,  September,  1948,  Pounds  Enplaned 
and  Cities  Served. 


Map  2  Freight  Carried  by  Transcontinental  Car¬ 
riers,  October,  1947,  Pounds  Enplaned  and 
Cities  Served. 

Table  I  Freight  Carried  by  Transcontinental  Car¬ 
riers,  September,  1948,  Pounds  Enplaned 
and  Cities  Served. 

Table  II  Freight  Carried  by  Transcontinental  Car¬ 
riers,  October,  1947,  Pounds  Enplaned  and 
Cities  Served. 

Table  III  Comparison  of  Freight  Service  Provided 

by  Certificated  Transcontinental  Carriers 
and  Applicants,  September,  1948,  and 
October,  1947. 

Table  IV  Reported  Load  Factors  on  All-Cargo  Serv¬ 
ice,  September,  1948. 

Table  V  Principal  Commodities  Moving  in  Air¬ 
freight,  September,  1948. 

Economics  of  the  All-Freight  Carrier,  which  includes 
the  following, 
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Table  VI  Simplified  Balance  Sheets  of  Principal  Ap¬ 
plicants  as  of  September  30,  1948. 

Table  VII  Freight  Losses  Incurred  by  the  Applicants, 

January  1,  1948,  to  September  30,  1948. 

Area  and  Demand  Service — In  Actual  Operation ,  which 
includes  the  following, 

Table  VIII  Demand  Service  Provided  by  Slick  Air¬ 
ways,  Inc.,  August  1,  1947  to  September  30, 
1948. 

35029  The  time  allowed  for  examination  of  the  volumi¬ 
nous  evidence  introduced  at  this  hearing,  and  for 
the  preparation  of  briefs  has  been  insufficient  to  permit 
analysis  of  all  the  traffic  data  submitted.  The  traffic  sum¬ 
maries  presented  herein  are,  therefore,  confined,  in  large 
measure,  to  the  service  provided  over  the  transcontinental 
routes  between  New  York  and  the  Pacific  Coast  by  Ameri¬ 
can,  Northwest,  United,  TWA,  and  the  two  applicants, 
Slick  and  Flying  Tigers.  While  this  is  not  a  complete 
survey  of  all  freight  traffic  moving  in  the  country,  it  does 
cover  all  of  the  service  of  consequence  offered  by  the  292.5 
carriers.  Furthermore,  five  of  the  applicants  recommended 
by  the  Examiners,  and  many  others  in  addition,  seek  cer¬ 
tification  to  operate  over  these  transcontinental  routes. 
Where  available,  the  financial  and  operating  results  of 
all  the  applicants’  activities  have  been  included  in  the  data 
dealing  with  the  economics  of  the  all-freight  carrier. 

•  *  •  #  • 
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[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of 
record  filed  by  respondent.  It  summarizes  evidence  of 
record  appearing  at  pages: 

31454-31623 

31626-31627 

32948-32951 

33174-33188 

33268-33272 

33649-33689 

33772-33773 

33873-33875 

33963-34055 

of  the  transcript  of  record  filed  by  the  respondent  and  has 
been  included  in  the  Joint  Appendix  for  convenience  of 
reference  and  to  save  printing  expense.] 
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[Statement  of  Counsel:  The  following  five  pages  are 
from  one  of  the  petitioners’  briefs  included  in  the  tran¬ 
script  of  record  filed  by  respondent.  They  summarize  evi¬ 
dence  of  record  appearing  at  pages: 

31808-32007 

32010-32011 

32936-32939 

32952 

33227-33253 

33268 

33281-33284 

33726-33763 

33774-33775 

33873-33875 

34059-34161 

of  the  transcript  of  record  filed  by  the  respondent  and 
are  included  in  the  Joint  Appendix  for  convenience  of 
reference  and  to  save  printing  expense.] 
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[Statement  of  Counsel:  The  following  four  pages  are 
from  one  of  the  petitioners’  briefs  included  in  the  tran¬ 
script  of  record  filed  by  respondent.  They  summarize 
evidence  of  record  appearing  at  pages: 

31454-31623 

31626-31627 

32948-32951 

33174-33188 

33268-33272 

33649-33689 

33772-33773 

33873-33875 

33963-34055 

of  the  transcript  of  record  filed  by  the  respondent  and 
have  been  included  in  the  Joint  Appendix  for  convenience 
of  reference  and  to  save  printing  expense.] 
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[Statement  of  Counsel:  The  following  page  is  from 
one  of  the  petitioners’  briefs  included  in  the  transcript  of 
record  filed  by  respondent.  It  summarizes  evidence  of 
record  appearing  at  pages : 

31626-31627 

31630 

32010-32011 

32014 

32930 

32936-32939 

32948-32951 

32966-32967 

32993-33003 

33174-33188 

33227-33253 

33268-33272 

33281-33285 

33770 

33772-33775 

33778 

33784 

33963-34055 

34058-34161 

of  the  transcript  of  record  filed  by  the  respondent  and  on 
the  Civil  Aeronautics  Board  Forms  41  for  Northwest 
Airlines  and  United  Air  Lines  which  have  been  stipulated 
as  part  of  the  record.  It  has  been  included  in  the  Joint 
Appendix  for  convenience  of  reference  and  to  save  print¬ 
ing  expense.] 
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Excerpts  from  Briefs  American 

[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners'  briefs  included  in  the  transcript  of 
record  filed  by  respondent.  It  summarizes  evidence  of 
record  appearing  at  pages: 

30529-30537 

31151 

31631 

32015 

33007 

33009 

33012-33013 

33174-33188 

33227-33253 

33258-33260 

33294-33295 

33297 

33767-33768 

34170 

of  the  transcript  of  record  filed  by  the  respondent  and 
has  been  included  in  the  Joint  Appendix  for  convenience 
of  reference  and  to  save  printing  expense.] 
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TABLE  17 


Reported,^- ad  Factors.  On  All  .CargP-Sggasg 
September  1948  ana  October  1947 


September  2943 

SMck  Airways.  Inc# 

Principal  Segments 

San  Franc! sc o-Cnicago- New  York 
Lea  Angelee-Chicago-New  York 
Texas -Chicago-New  York 

Average  -  All  Flights 


Flying  Tiger! 


Eastbcund  Westbound 


African 

TWA 

UAL 

NWA 


‘otai 


67 

85 

81 

93 

28 

93 

58.9 

81.3 

?2.9 

65.2 

83.3 

73.1 

32.6 

7C.^ 

54.0 

60.3 

71.8 

6*. '‘6 

NA 

NA 

-^•4 

54.1 

47.1 

October  19^7 

Slick  Airway*?,  In-: . 

Principal  Segments 

San  Franc iscc-Chi:ago-New  York 
Los  Angeles-Chic&gc-New  York 
Texas-Chic ago-tfew  York 

Average  -  All  Flights 


68.9 


99.9 


89.1 


Flying  Tiger a 


62.7 


78.2 


63, 


American 

TWA 

UAL 

NUA 


Notes;  Slick's  load  factors  are  net  comparable  with  any  ethers  reported, 
Thtyaie  not  weight  load  factors.  They  go  as  high  as  152J.  They 
are  based  on  weight  billed  rather  than  weight  carried  and  cn  all 
flights  assume  a  capacity  of  10,200  pounds  though  a  load  cl,  at 
least  12.200  pounds  can,  on  occasion,  be  carried  -  Tr.  d.  80-33, 

Flyjng  Tigers1  lead  factors  must  be  considered  in  the  light  of 
its  practice  of  flying  its  aircraft  in  cargo  service  one  way  and 
leasing  it  to  irregular  passenger  carriers  for  the  return  flight 
•  -  Tr.  p.  6^# 

NA  -  Not  available 
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[Statement  of  Counsel:  The  following  two  pages  are 
from  one  of  the  petitioners’  briefs  included  in  the  tran¬ 
script  of  record  filed  by  respondent.  They  summarize 
evidence  of  record  appearing  at  pages : 

31143 

31809-31810 

32008-32009 

32936-32939 

33281-33284 

33726-33763 

of  the  transcript  of  record  filed  by  the  respondent  and 
have  been  included  in  the  Joint  Appendix  for  convenience 
of  reference  and  to  save  printing  expense.] 
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TABLE  V 


Page  1  of  2  pares 


American 


Slick 


Appar 

i>ry  Goods 


819,993 

on /  L/C 


Percent  of 


1,134,638  21.6 


Par:  £ 

Air cr ait,  Part?  or  Accessories  126,715 

Automobile  and  Automotive  Parts  or 

Accessories  597,611 

Machines  or  Macnine  Parts  479,17^ 

Electrical  or  Electronic  Equip,  or  Parts 
Radios  or  Radio  Parts  93.845 

XTle^rapn  or  Tblepaone  Instruments,  Parts 
or  Supolies  _  7^.695 

1,646,178 

Flowers ,  Cut  12ft.  YlS 


Ictal 


Apuare  1  1?4- 8«,G 

Dry  Gooas  6?»580 

238,42 3 

Parts 

Automotive  Accessories,  Parts  or  Supplies  273,080 

Machines  or  Machine  Parts  194,600 

Aircraft  Accessories,  Parte  or  Supplies  94,020 

Ele.trical  or  Electronic  Appliances,  Equip, 

Parts  or  Supplies  149-683 

Raoics  or  Radio  Parts  fc7,;w 

Telephone  or  Telegraphic  Instruments.  Pa-ta 

cr  Supplies  _ 

?9  3.800 


Flowers,  Cur 
Total 

Apparel,  Textiles  aril  Dry  Gooas 


V,; 


:  v*. 


036^40 


Parts 

Auto  Parts  and  Accessories  2;,0, 500 

Machinery,  Machine  Parts  and  Supplies  138, 140 

Aircraft  Par *.3  27.340 

Electrical  Appliances,  Parts  and  Supplies  *f*l20 
Radio*,  Radio  Parti  and  Electronic  Equip, 
and  Supplies  _ *.2 


Flowers,  Cut 

Consolidated  Shipments  i/ 


494.200 

487.7*0 


To*  al 


31.3 


43.3 

21.9 


21.3 

21.1 


5^5. 


1/  The  portion  of  this  me?  »or«.«ists  o:  or.e  cf  the  other  tn/*e  principal 
commodities  is  not  shown  or,  the  record.  To  the  extent  tnat  it  repres-nts 
forwarder  traffi*  turr  of  it  must  te  apparel. 


/AILABLE 

>und  volume 


970 


35021  Excerpts  from  Briefs  American 


Page  2  of  2  page3 


TABLE  V 


Principal  Coaaodltiea  Moving  In  Air  Freight 

September  19 AS 


‘Carrier  Corned I tv 

Plying  Tigars  Clothing 

Parts 

Auto  Parts 
Aircraft  Parts 


Percent  of 

Pounds  Total  Cflglfld 

41,840  3.8 


119,420 
36.  cZ.O 

155,960  14.2 


Flowers 

Miscellaneous  2J 
Total 


228,100  20.8 

-321,342  216 

..749,740  66 


2J  ATT  forwarder  traffic  which  the  witness  testified  could  be  described  only 
as  alscellaneoua  merchandise  -  Tr.  p.  690. 
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[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of 
record  filed  by  respondent.  It  summarizes  evidence  of 
record  appearing  at  pages : 

33014-33016 

33308 

33310 

33312 

34399-34401 

34462-34463 

34466-34467 

34470-34471 


of  the  transcript  of  record  filed  by  the  respondent  and  in 
the  report  filed  by  California-Eastern  Airways  with  the 
Civil  Aeronautics  Board  for  the  quarter  ended  March  31, 
1948  and  stipulated  as  part  of  the  record  and  has  been  in¬ 
cluded  in  the  Joint  Appendix  for  convenience  of  reference 
and  to  save  printing  expense.] 


>py!  available 
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TABIZ  VII 

flight  Loaaaa  Incurred  Bt  Ttm  Ann! leant* 
January  I  to  Sgpt—bor  30.  1918 


ZOM 


Percent  of  Each 


Carritr 

Revenue 

Ton-MiJaa 

Freight 

Ttarnnufio 

Freight 

Per  Ton-Mile 
(cents) 

Dollar  of  R« 

Slick 

19,121,169  i 

l  2,629,276.00 

$  562,703.00 

2.94 

21.4 

U.S. 

1,307,976 

43,311.99 

175,585.77 

13.42 

405.4 

*1111* 

1,036,072 

203,119.64* 

29,383.34 

2.83 

14.5 

Hying  Tigera 

9,008,729 

1,178,874.07 

247,428.40 

2.75 

21.0 

Gal-Eastern** 

**41-225 

437.322.61 

1*7.441.13- 

4-71  - 

36.0 

Total 

33,915,171  ) 

\  4,491,904.31 

$1,172,541.62 

3.47 

26.1 

♦  Iocludee  $28,097.68  reported  rare noe  fron  lusas  of  aircraft  not  connected  with  freight  aerrioe 
••  Firat  quarter  onlj  aa  rwportad  to  the  Civil  Aeronautic*  Board. 


Source i  Exhibit*  of  each  carrier  except  aa  otherwise  noted. 


AILABLE 

jnd  volume 
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[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of 
record  filed  by  the  respondent.  It  summarizes  evidence  of 
record  appearing  at  pages : 

39952-39953 

43591 

43598 

of  the  transcript  of  record  tiled  by  the  respondent  and  has 
been  included  in  the  Joint  Appendix  for  convenience  of 
reference.  ] 


Derand  Service  I-rovlded  By  Slick  Alrv&ys.  Inc. 
August  1.  1947  to  Sentenber  30.  1948 
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Excerpts  from  Briefs  American 

[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of 
record  filed  by  respondent.  It  summarizes  evidence  of 
record  appearing  at  pages : 

31454-31455 

31624-31625 

32008-32009 

32936-32939 

32948-32951 

33174-33188 

33227-33253 

33269-33272 

33281-33284 

33776-33778 

33782-33784 

of  the  transcript  of  record  filed  by  the  respondent  and 
has  been  included  in  the  Joint  Appendix  for  convenience 
of  reference  and  to  save  printing  expense.] 

35036 

•  •  #  #  # 

The  record  shows  that  the  volume  of  fruits  and  vege¬ 
tables  moving  by  air  has  been  almost  inconsequential  com¬ 
pared  to  the  total  volume  of  all  commodities  moving  by 
air,  and  of  even  less  consequence  in  terms  of  the  volume 
of  fruits  and  vegetables  moving  by  surface  transportation. 
The  volume  of  all  fruits  and  vegetables  moved  by  carriers 
operating  between  California  and  New  York  has  been  as 
follows : 


Pounds 

Ton/miles 

Revenue 

Rev. 
per  t/m 

October  1947  . 

9,100 

4,370 

$  961.71 

22* 

September  1948 .... 

48,805 

23,691 

$3,749.28 

15.8* 

(Includes  American,  TWA,  Slick,  Flying  Tigers  and 
Northwest.) 
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Excerpts  from  Briefs  American 

[Statement  of  Counsel:  The  following  page  is  from 
one  of  the  petitioners’  briefs  included  in  the  transcript 
of  record  filed  by  respondent,  it  summarizes  evidence  of 
record  appearing  at  pages : 

24596 

30662 

31129 

32012 

32936-32939 

33227-33253 

33281-33284 

33770 

34059-34161 

of  the  transcript  of  record  filed  by  the  respondent  and 
has  been  included  in  the  Joint  Appendix  for  convenience 
of  reference  and  to  save  printing  expense.] 

35037 

•  •  *  •  • 

The  record  is  inadequate  with  respect  to  the  weight  of 
the  individual  shipments  carried  by  the  applicants  because 
the  Board  specifically  refused  to  direct  the  introduction 
of  data  into  the  reopened  record  that  would  show  that 
information  in  detail.*  Such  data  as  are  in  the  record, 
however,  are  conclusive  that  in  actual  operations  plane¬ 
load  shipments  have  been  few.  The  record  does  not  show 
how  many  plane-load  shipments  or  even  how  many  1,000 
pound  shipments  have  been  transported.  Dividing  the  total 
number  of  shipments  handled  each  month  into  the  pounds 
moved  during  the  same  period  does  give  a  simple  average 
weight  of  shipment  for  each  carrier.  This  shows  as  follows : 


*  Serial  No.  E-2200,  November  17,  1948. 
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September 

1948 

No.  of 

Average 

Shipments 

Pounds 

Wgt. 

American  . 

26,484 

5,249,499 

198.2 

Slick  . 

6,196 

2,316,120 

373.8 

F.  Tigers  . 

2,464 

1,095,700 

444.7 

United  . 

16,991 

3,392,550 

199.7 

TWA  . 

11,061 

1,835,600 

166. 

Northwest  . 

4,364 

660,671 

151.4 

The  applicants,  while  not  approaching  the  “bulk  ship¬ 
ment”  figures  bruited  about  at  the  original  hearing  have 
experienced,  according  to  these  figures,  a  somewhat 
heavier  average  shipment  than  the  certificated  airlines. 
There  can  be  no  doubt,  however,  that  the  two  groups  of 
carriers  are  actually  moving  the  same  size  shipment.  The 
higher  figure  shown  for  the  applicants  results  from  the 
substantial  portion  of  their  traffic  that  comes  from  consoli¬ 
dators  and  forwarders.  Both  Slick  and  Flying  Tigers 
testified  that  large  parts  of  both  the  flower  and  wearing 
apparel  traffic  came  to  them  not  directly  from  the  shipper 
but  from  some  middleman  in  a  consolidated  shipment.* 
It  should  be  appreciated  that  the  weight  of  a  shipment, 
and  especially  of  a  forwarder’s  shipment,  is  not  a  reliable 
indication  of  the  actual  “bulk”  of  the  shipment.  Most  air 
freight  shipments  consist  of  an  aggregation  of  relatively 
small  packages  weighing  from  5  to  100  pounds.  This  is 
especially  true  of  forwarder  shipments.  Counting  these 
shipments  as  one,  even  though  they  represent  several  in¬ 
dividual  shipments,  would,  of  course,  overstate  the  actual 
average  size  of  shipment. 

•  •  •  •  0 

[Statement  of  Counsel:  The  following  two  pages  are 
from  one  of  the  petitioners’  briefs  included  in  the  tran¬ 
script  of  record  filed  by  respondent.  They  summarize 
evidence  of  record  appearing  at  pages: 

#  Slick,  Tr.  p.  212;  Flying  Tigers,  p.  676. 


982 


Excerpts  from  Briefs  American 

32014-32015 

32936-32939 

33281-33284 

1  33767-33769 

34170-34176 

of  the  transcript  of  record  filed  by  the  respondent  and 
have  been  included  in  the  Joint  Appendix  for  convenience 
of  reference  and  to  save  printing  expense.] 

#  #  *  •  • 

35040 

i  i  *  •  • 

Without  the  introduction  of  a  single  additional  mile  of 
either  combination  or  all-cargo  service,  American  alone, 
in  the  month  of  /September,  could  have  carried  over  55 
per  cent  of  all  the  freight  moved  by  Slick  and  Flying 
Tigers.  To  have  accomplished  this,  American  would  have 
operated  the  same  all-cargo  schedules,  but  at  an  85  per 
cent  load  factor,  and  would  have  utilized  less  than  25 
per  cent  of  the  space  available  for  cargo  in  the  combina¬ 
tion  schedules  operated  in  September.  An  S5  per  cent 
load  factor  is  high,  but  with  the  availability  of  space  in 
combination  aircraft  to  relieve  the  necessity  of  flying 
light  on  many  occasions,  it  might  be  attained  in  all-cargo 
service  operated  in  conjunction  with  combination  service. 
Certainly,  as  freight  volume  develops,  the  utilization  of  25 
per  cent  of  the  cargo  space  available  on  combination  air¬ 
craft  should  be  easily  possible.  The  calculation  showing 
the  manner  in  which  American  could  have  carried  55  per 
cent  of  the  freight  carried  by  Slick  and  Flying  Tigers 
without  one  additional  plane  mile  of  service  is  shown  in  the 
following  table: 

35041 

American's  total  air  freight  ton  miles  (Sep¬ 
tember,  1948)  . 

Airfreight  ton-miles  carried  in  all-cargo 
aircraft . 


best  cc 

from  tho  or 
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Mail  and  Express  ton-miles  carried  in  all¬ 
cargo  aircraft  . 

tal  ton-miles  carried  in  all-cargo  aircraft . 

tal  ton-miles  carried  in  combination  aircraft 

tal  available  ton-miles  in  all-cargo  aircraft 

bperated  . 

|tal  ton-miles  available  in  all-cargo  aircraft 

t  85%  capacity . . . 

1  additional  ton-miles  that  could  have  been 
arried  in  all-cargo  aircraft  at  an  85%  load 

ctor  . .. . . 

1  air  freight  ton-miles  that  could  be  carried 
n  all-cargo  aircraft  at  85%  of  capacity  (and 
till  accommodate  the  mail  and  express  ear- 
ied  in  September) 


219,058 


1,457,689 

746,374 

2,698,359 

2,293,605 


835,916 


1,238,631 

835,916 


-  2,074^47 

•  •  • 

■easing  freight  carried  in  combination  aircraft  by  the  same  volume 
ed  in  all-cargo  aircraft  would  permit  the  following  freight  to  be 
ied  in  combination  aircraft: 

!arried  in  September,  194S .  746,374 

L.dded  .  835,916 

Total  .  1,682,287 

'otal  cargo  space  available  in  combination 
rcraft  on  schedules  flown  in  September, 

1948  . 6,823,989 

•  •  • 

otal  ton-miles  of  freight  that  could  have 
been  carried  on  American  in  September, 

1948,  operating  cargo  planes  at  85%  of 
capacity  and  utilizing  25%  of  available 

cargo  space  on  combination  aircraft .  3,656,834 

Ion-miles  carried  in  September,  1948 .  1,985,005 

Minimum  additional  capacity  that  could 

feasibly  have  been  utilized .  1,671,829 


available 


bound  volumo 
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Slick  and  Flying  Tigers  total  freight  ton- 

miles  (September,  1948) . 

American  could  have  carried  55.7%  of  this 
traffic  without  the  addition  of  a  single  flight 


2,999,40i 


The  remaining  portion  of  the  ton  miles  carried  by  Slick 
and  Flying  Tigers  could  quite  probably  have  been  carried 
by  United  and  TWA  in  the  all-cargo  and  combination 
flights  they  operated  in  September,  1948.  Their  all-cargo 
planes  operated  at  load  factors  of  54.5  per  cent  and  55.9 
per  cent  respectively.  Both  of  them  carried  a  higher 
percentage  of  their  freight  in  combination  aircraft  than 
did  American. 


35090  Excerpts  from  Briefs  Eastern 

•  •  *  *  • 

SUPPLEMENTAL  BRIEF  OF  EASTERN 

AIR  LINES,  INC. 


January  8,  1949 

[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of 
record  filed  by  respondent.  It  summarizes  evidence  of 
record  appearing  at  pages: 


32332-32335 

32486 

32488 

34364 

34368 


of  the  transcript  of  record  filed  by  the  respondent  and 
in  the  tariffs  filed  by  Slick  Airways  with  the  Civil  Aero¬ 
nautics  Board,  which  have  been  stipulated  as  part  of  the 
record,  and  has  been  included  in  the  Joint  Appendix  for 
convenience  of  reference  and  to  save  printing  expense.] 
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35107  Comparison  of  Eastern’s  Air  Freight  Rates 
Between  Certain  Points  With  Those  of  U.  S. 


( Rates  in  dollars  and  cents  per  100  pounds) 


EAL 

u.s. 

100  lbs. 

to 

3000  lbs. 
and 

100  lbs. 

2999  lbs. 

over. 

From  New  York  to 

Atlanta 

$8.00 

$  7.30 

$  6.60 

New  Orleans 

12.30 

11.80 

10.60 

Miami 

11.35 

10.90 

9.80 

From  Atlanta  to 

Miami 

7.05 

6.40 

5.80 

New  Orleans 

5.05 

4.60 

4.20 

Chicago 

6.55 

6.40 

5.80 

Comparison  of  Eastern’s  Air  Freight  Rates  Between 

Certain  Points  With  Those  of  Slick 

(Rates  in  dollars  and  cents  per  100  pounds) 

From  New  York 
to 

To  New  York 
from 

San  Antonio  Houston 

San  Antonio 

Houston 

Eastern 

100  lbs. 

$16.10  $14.65 

$16.10 

$14.65 

Slick 

100  -  999  lbs. 

15.50  15.50 

14.10 

14.10 

1000  -  1999  lbs. 

12.90  12.90 

12.80 

12.10 

2000  -  2999  lbs. 

12.70  12.70 

11.90 

11.40 

3000  -  9999  lbs. 

12.50  12.50 

11.40 

10.90 

Over  10,000  lbs. 

12.00  12.00 

10.70 

10.40 

By  offering  cut  rates  such  as  those  above,  it  should  be 
easy  for  Willis  or  V.  S.  to  divert  a  substantial  portion  of 
Eastern’s  air  freight  traffic  between  competitive  points. 
The  failure  of  Willis  and  U.  S.  to  divert  more  of  Eastern’s 
air  freight  traffic  in  the  past  (on  the  basis  of  such  low 
rates)  is  due  to  the  sporadic  and  unreliable  nature  of  the 
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service  which  they  have  offered.  The  tact  that  they  have 

been  able  to  operate  only  occasionally  and  infrequently 

has  been  due  in  part  to  the  fact  that  only  on  rare  occasions 

have  they  been  able  to  assemble  enough  traffic  to  operate 

even  a  southbound  schedule  with  a  reasonable  load.  The 

potential  simply  is  not  available  for  such  operators  as 

Willis  and  U.  S.,  or  any  other  all-cargo  carrier  in  the 

territorv  served  bv  Eastern.  However  if  thev  should  be 
•  •  * 

able,  on  the  basis  of  a  Board  endorsement  of  their 
35108  proposals  through  certification,  to  raise  more  money 
to  finance  more  extensive  operations  (even  though 
eventually  they  would  fail),  they  could  continue  to  divert 
Eastern's  traffic  until  their  money  was  exhausted. 


[Statement  of  Counsel:  The  following  page  is  from  one 
the  petitioners’  briefs  included  in  the  transcript  of  record 
filed  by  respondent.  It  summarizes  evidence  of  record 
appearing  at  page  33171  of  the  transcript  of  record  filed 
by  the  respondent  and  at  pages  95  to  97  and  102  to  108 
of  the  January  1949  Official  Airline  Guide,  which  has 
been  stipulated  as  part  of  the  record.  It  has  been  included 
in  the  Joint  Appendix  for  convenience  of  reference  and 
to  save  printing  expense.] 


BEST  COPY 


from  the  origins 


3 
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EGULARLY  SCHEDULED  NORTH  -  SOUTH 
*LL  CARGO  SERVICES  EAST  OF  THE 

MISSISSIPPI  RIVER  PROVIDED  BY 
EASTERN, DELTA  AND  NATIONAL  / 
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[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of 
record  appearing  at  pages : 

34338-34349 

34429-34435 

of  the  transcript  of  record  filed  by  the  respondent  and  has 
been  included  in  the  Joint  Appendix  for  convenience  of 
reference  and  to  save  printing  expense.] 
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id 


NORTH -SOUTH  COMMON  CARRIER 
ALL  CARGO  SERVICE  EAST  OF  THE 
MISSISSIPPI  RIVER  PROVIDED  BY 
THE  APPLICANTS  (WILLIS  AND  OS.) 
ON  A  PERIODIC*  BASIS 


to  be  depicted  here. 
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[Statement  of  Counsel:  The  following  three  pages  are 
from  one  of  the  petitioners’  briefs  included  in  the  tran¬ 
script  of  record  filed  by  respondent.  They  summarize 
evidence  of  record  appearing  at  pages: 

22969-22970 

30645-30646 

30654-30655 

30679 

30729-30730 
30733-30734  * 

33542 

of  the  transcript  of  record  filed  by  the  respondent  and 
have  been  included  in  the  Joint  Appendix  for  convenience 
of  reference  and  to  save  printing  expense.] 

35125  •  *  *  •  • 


The  lack  of  importance  which  Slick  has  attached  to  its  de¬ 
mand  service,  and  the  corresponding  lack  of  need  for  such 
service  as  proposed  by  Slick,  is  indicated  by  the  following 
tabulation  showing  the  very  few  personnel  employed  by 
Slick  at  its  demand  points : 


Demand  Point 

Fort  Worth 
Holtville 
Indianapolis 
Long  Beach 
Milwaukee 


Number  and  type  of  persons 

Unknown 
None  (Tr.  195) 

One  agent  not  emploved  by  Slick  (Tr.  204) 
None  (Tr.  195) 

One  employee  (Tr.  205) 


35126 


Modesto 

Oakland 

Peoria 
Salinas 
South  Bend 

Stockton 

Thermal 


None  (Tr.  195) 

One  salesman  out  of  San  Francisco  office 
(Tr.  196) 

None  (Tr.  205) 

None  (Tr.  196) 

Possibly  one  agent  not  employed  by  Slick 
(Tr.  205) 

None  (Tr.  196) 

None  (Tr.  204) 


991 


Excerpts  from  Briefs  Eastern 

Toledo  One  agent  not  employed  by  Slick  (Tr.  205) 

Waterbury  One  employee  (Tr.  229) 

Visalia  None  (Tr.  204) 

It  is,  of  course,  more  costly  per  stop  to  serve  a  point  on 
a  sporadic,  “demand”  basis  than  it  is  to  serve  such  point 
on  a  regular  schedule.  Futhermore,  Slick,  and  the  other 
applicant  operators,  apparently  found  that  the  traffic  gen¬ 
erated  at  demand  points  alone  did  not  justify  direct  trans¬ 
portation  to  destination  as  envisioned  by  the  Examiners 
(Report,  pp.  217-218,  see  diagrams  on  opposite  page)  and 
such  carriers  as  have  purported  to  provide  demand  service 
therefore  instituted  a  system  of  zone  charges  applicable  to 
demand  point  shipments  which  contemplate  service  to  de¬ 
mand  points  only  on  schedules  also  serving  principal  points. 
Slick’s  Tariff  No.  1,  supplement  No.  1,  Part  IV,  provided: 

“(b)  Rates  from  or  to  any  demand  point  in  an  area 
will  be  arrived  at  by  combining  the  rate  published  be¬ 
tween  the  principal  points  applicable  to  general  com¬ 
modity,  premium  commodity,  specific  commodity  or 
flowers  with  the  differential  applicable  zone  rate  or 
rates  as  named  in  Zone  Rate  Chart  A  above.  The  total 
to  be  the  through  rate  applicable  to  the  shipment.” 

Mr.  Slick,  applicant’s  president,  testified  in  the  Air  Freight 
Rate  case,  that  this  zone  charge  was  necessary  to  cover 
the  absolute  minimum  costs  of  providing  demand  service 
(pp.  278-279  of  transcript  of  this  proceeding) : 

“Q.  It  is  a  fact  without  getting  into  the  detail  that 
you  charge  a  higher  rate  per  100  pounds  between  two 
demand  points  than  you  do  between  two  principal 
points  ? 

“A.  That  is  right. 

“Q.  What  is  the  basis  for  that  higher  charge  between 
demand  points? 

“A.  Well,  No.  1,  you  are  flying  off  your  regular 
route.  You  are  not  generating  traffic  at  that  time.  You 
have  no  sales  organization  into  the  main  points  and 
your  costs  are  higher. 

m  •  *  •  • 
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35128 

“Q.  But  you  don’t  serve  them  for  less  than  1000 
pounds  ? 

“A.  That  is  correct. 

“Q.  But  even  when  you  go  into  them  for  that  quanti¬ 
ty  of  freight  it  still  costs  so  much  that  you  put  in  this 
differential  ? 

“A.  It  costs  you  to  land  any  time  you  land.  We  es¬ 
timate  75  to  100  dollars  for  just  a  landing.  W e  put  the 
base  costs  in  those  rates  to  the  demand  points  so  we 
could  give  the  service ”  (italics  added). 

•  *  #  •  • 

35129  [Statement  of  Counsel:  The  following  page  is 
from  one  of  the  petitioners’  briefs  included  in  the 

transcript  of  record  filed  by  respondent.  It  summarizes 
evidence  of  record  appearing  at  pages : 

33124-33139 

39680-39681 

39768 

39782 

39795-39796 

39807 

of  the  transcript  of  record  filed  by  the  respondent  and  in 
the  tariffs  filed  by  Flying  Tiger  Line  with  the  Civil  Aero¬ 
nautics  Board  which  have  been  stipulated  as  part  of  the 
record,  and  has  been  included  in  the  Joint  Appendix  for 
convenience  of  reference  and  to  save  printing  expense.] 

•  •  *  •  • 

35129 

Flying  Tiger  Line 

The  following  tabulation  shows  that  the  Flying  Tiger 
Line  has  rendered  no  demand  point  service  whatever : 
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Flying  Tiger  Line  Demand  Point  Service  ( Departures Y 


Demand  Points  Quarter  ended 

named  in  Flying  Sept.  30  Dec.  31  Mar.  31  June  30  Sept.  30 

Tiger  Tariff  1947  1947  1948  1948  1948 

Long  Beach .  None  None  None  None  None 

Oakland  .  None  None  None  None  None 

Allentown  .  None  None  None  None  None 


1  From  Special  and  Regular  Reports. 

«  •  •  •  • 

[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of 
record  filed  by  respondent.  It  summarizes  evidence  of 
record  appearing  at  pages: 

14031 

14227 

39748-39749 

39772-39773 

39787-39788 

39801 

of  the  transcript  of  record  filed  by  the  respondent  and  has 
been  included  in  the  Joint  Appendix  for  convenience  of 
reference.] 

35132  # 

The  Flying  Tiger  Line ,  Inc. 

The  applicant  started  operations  in  June,  1945,  with  a 
capital  and  surplus  account  of  $2,365,315.56  (NSF  36, 
p.  1*).  The  rapidity  with  which  applicant’s  operating 
losses  have  eaten  into  that  sum  is  shown  by  the  following 
tabulation  of  total  operating  losses  as  of  certain  dates: 

Operating  loss 

$  199,595.30 
536,563.49 


June  30,  1946  (NSF  36,  p.  1#) 
November  30,  1946  (NSF  36A#) 
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December  31,  1947  (special 
June  10,  1948,  report) 
March  31,  1948  (special  June 
10,  1948,  report) 

June  30,  1948  (June  30, 1948, 
regular  report) 

September  30, 1948  (September 
30,  1948,  regular  report) 


Operating  loss 
$1,041,504.93 
1,153,394.12 
1,281,906.05 
1,361,580.11 


As  of  September  30,  1948,  the  accumulated  deficit  of  the 
Flying  Tiger  Line  amounted  to  57.5%  of  the  original  in¬ 
vestment  in  that  company. 

•  •  ♦  •  # 


[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of 
record  filed  by  respondent.  It  summarizes  evidence  of 
record  appearing  at  pages: 


14833 

33300 

33302 

33304 

33306 

33308 

33310 

33312 


of  the  transcript  of  record  filed  by  the  respondent  and  has 
been  included  in  the  Joint  Appendix  for  convenience  of 
reference.] 


35134 


Slick  Airways,  Inc. 

Slick’s  common  carrier  freight  operations  have  been 
continuously  conducted  on  a  losing  basis.  The  total  original 
investment  in  the  company  was  $1,758,130  (SA  9A*). 
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Slick's  ever-mounting  cumulative  common  carrier  deficit 


is  shown  in  the  following  table:1 

Accumulated 

Deficit 

October  31,  1946  (SA  55) .  $  652,337.94 

March  31,  1947  (SA  9A) .  1,057,973.76 

June  30,  1947  (SA  9B) .  1,209,684.76 

September  30,  1947  (SA  9C) .  1,264,106.76 

December  31,  1947  (SA  9D) .  1,293,604.76 

March  31,  1948  (SA  9E) .  1,515,350.76 

June  30,  1948  (SA  9F) .  1,711,211.76 

September  30,  1948  (SA  9G) .  1,856,307.76 


Total  Transportation  Loss  in  Ex¬ 
cess  of  Original  Capitalization....  $  98,177.76 

1  To  the  total  deficit  as  of  March  31,  1947,  there  is  added  for  succeeding 
periods  the  total  transportation  operating  loss  for  each  quarter.  Non-Trans¬ 
portation  losses  have  been  excluded. 

[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners’  brief  included  in  the  transcript  of 
record  filed  by  respondent.  It  summarizes  evidence  of 
record  appearing  at  pages: 

15289 

15724 

34381-34394 

of  the  transcript  of  record  filed  by  the  respondent  and  has 
been  included  in  the  Joint  Appendix  for  convenience  of 
reference.] 

35135  ..... 

U.  S.  Airlines ,  Inc. 

Following  is  a  chronology  of  U.  S.’  operating  deficit:1 
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Cumulative 

Operating 

Deficit 


June  31,  1946  (U.  S.  7#) . 

December  31,  1946  (U.  S.  56* ) . 

March  31,  1947  (U.  S.  108,  p.  1).... 

June  30, 1947  (U.  S.  108,  p.  2) . 

September  30, 1947  (U.  S.  108,  p.  3) 
December  31,  1947  (U.  S.  108,  p.  4) 

March  31, 1948  (U.  S.  108,  p.  5) . 

June  30,  1948  (U.  S.  108,  p.  6) . 

September  30, 1948  (U.  S.  108,  p.  7) 


$  595,724.96 
1,120,056.71 
1,296,026.61 
1,383,179.05 
1,486,186.00 
2,238,271.29= 
2,283,468.48= 
2,400,644.70= 
2,479,127.52= 


1  Which  it  prefers  to  term  ‘‘Extension  and  Development  Expense.” 

2  “Unappropriated  earned  surplus,”  plus  “profit  or  loss — year  to  date” 
plus  “Extension  and  Development  (other).” 


Excerpts  from  Briefs  TWA 


35170 

•  *  #  «  • 

BRIEF  TO  THE  BOARD  ON  BEHALF  OF 
TRANSCONTINENTAL  &  WESTERN  AIR,  INC. 

•  •  *  «  • 

New  York,  N.  Y.,  January  8, 1949. 

[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of 
record  filed  by  respondent.  It  summarizes  evidence  of 
record  appearing  at  pages : 

12299 

14168 

14778 

15306 

16007 

34324 

34337-34349 

39750 

39775 
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39789 
39803 
39933 
.  39947 
40125 
43111 
43152 
43441 
43511 
43548 
43587 
43594 

of  the  transcript  of  record  filed  by  the  respondent  and  in 
IAFA  Exhibit  2,  page  2,  of  the  record  in  this  case  and  has 
been  included  in  the  Joint  Appendix  for  convenience  of 
reference  and  to  save  printing  expense.] 

35176  . 


Estimates  made  at  the  original  hearing  of  the  tonnage 
that  would  be  transported  by  the  leading  applicants  have 
also  been  shown  by  actual  operations  to  have  been  greatly 
overstated.  The  following  table  giving  a  compari- 
35177  son  of  these  estimates  with  actual  tonnage  carried 
in  1947,  a  year  of  very  low  rates  attractive  to  ship¬ 
pers,  shows  the  grossly  inflated  character  of  the  estimates : 


Actual  1947 

Estimated  Revenue  Revenue  Ton  % 

Ton  Miles  Miles  Er 

Slick  .  87,257,800  (1st  Year)  21,462,874 

Flying  Tigers .  40,032,000  (1947)  5,654,604 

California- Eastern .  33,395,310  (1948)  11,156,942 

Willis  .  38,282,878  (1st  Year)  2,329,888 

U.  S.  Airlines .  49,290,000  (1st  Year)*  1,357,000** 


(Exs.  FTL-112,  p.  1;  CEA-612;  SA-42-A;  p.  296;  US  15;  WAS  7 
IAFA-2,  2) 

*  Lowest  of  several  estimates  submitted  by  applicant. 

*•  Actual  figures  for  10  months  of  1947  after  which  applicant  ceased 
operations. 


CD  CO  05  OO  S 
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Subsequently  in  January,  1948  in  the  Air  Freight  Rate 
Case  the  applicants  radically  revised  downward  their  esti¬ 
mates  for  1948  to  reflect  the  disappointing  results  of  1947 
and  also  to  allow  for  the  abandonment  of  the  uneconomic 
rates  which  they  had  instituted  to  attract  shippers  and 
build  up  a  record  to  impress  the  Board.  Flying  Tigers 
cut  its  previous  estimate  75%,  Willis  64%,  California- 
Eastern  43%  and  Slick  33%.  But  the  actual  1948  figures 
made  available  for  the  first  time  at  the  reopened  hearing 
show  that  all  these  revised  estimates,  except  that  of  the 
Flying  Tigers,  were  still  much  too  high : 


Estimated 
1948  Revenue 
Ton  Miles 


Actual  Revenue 
Ton  Miles, 

9  Months,  1948 


Slick . 

Flying  Tigers  . 

California-Eastern  .... 

Willis . 

U.  S.  Airlines  . 


57,500,000 
11,625,500 
19,176,000 
13,769,700 
None  submitted 


19,121,169 

9,008,729 

4,455,593* 

1,186,461 

47,350 


*  Figures  for  first  four  months  of  1948,  California-Eastern  having  then 
filed  a  petition  in  bankruptcy  and  ceased  operations, 

[Statement  of  Counsel:  The  following  page  is  from 
one  of  the  petitioners’  briefs  included  in  the  tran¬ 
script  of  record  filed  by  respondent.  It  summarizes  evidence 
of  record  appearing  at  pages: 


32014 

32852-32916 

32016 

32936-32939 

32033-32037 

33005 

32039 

33154-33156 

32064 

33164 

32604 

33164 

32673 

33227-33254 

32675 

33281-33284 

32677-32682 

33292 

32684-32687 

33764 

32689 

33770 

32691-32693 

34059-34161 
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32695 

32697-32699 

32710 

32717 

32721 

32731-32732 

32736 


34195 

34337 

34343-34344 

34370 

34426-34428 

34435 


of  the  transcript  of  record  field  by  the  respondent  and  has 
been  included  in  the  Joint  Appendix  for  convenience  of 
reference  and  to  save  printing  expense.] 

•  •  #  •  • 

35203  It  is  clear,  therefore,  that  the  certificated  lines 
have  wrested  from  the  non-certificated  carriers  the 
dominant  position  in  the  air  freight  field.  Certainly  this 
doesn’t  indicate,  as  the  Examiners  found,  that  the  all-cargo 
carriers  could  and  would  do  a  more  efficient  job. 

Further  proof  of  this  fact  is  found  in  an  analysis  of  the 
freight  statistics  of  the  two  group  of  carriers.  For  all  in¬ 
tents  and  purposes  the  all-cargo  industry  consists  of  Slick, 
Flying  Tigers,  Willis,  Globe  and  U.  S.  Airlines.  A  compari¬ 
son  of  the  operations  of  the  5  surviving  freight  carriers 
with  the  10  certificated  carriers,  both  large  and  small,  who 
submitted  evidence  in  this  reopened  proceeding  indicates 
quite  clearly  that  it  is  the  certificated  carriers  who  are  serv¬ 
ing  the  general  public. 

Comparative  Statistics — September,  1948 


Certificated  Non-Certificated 

Lines  Lines 

No.  of  Shippers.. 

Ton  Miles  . 

Tons  . 

No.  of  Shipments 


31,326  5,273 

6,528,861  3,213,570 

6,609  1,893 

75,773  9,087 


(Source:  Exhibits  and  reports  of  the  carriers.  Ameri¬ 
can’s  shipper  figures  have  been  expanded  from  2  weeks 
to  reflect  the  month.  No  shipper  or  ton  figures  were  avail¬ 
able  for  Delta,  National  or  Continental.) 
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35210 


•  •  •  i  • 

SUPPLEMENTAL  BRIEF  OF  INTERVENER,  UNITED 
AIR  LINES,  INC.,  SUBMITTED  TO  THE  CIVIL 
AERONAUTICS  BOARD  FOLLOWING 
REOPENING  OF  THE  RECORD. 

♦  #  «  •  • 

January  8,  1949. 

[Statement  of  Counsel :  The  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of  record 
filed  by  respondent.  It  summarizes  evidence  of  record  ap¬ 
pearing  at  pages : 

# 

32016 

32018-32026 

32555-32557 

32673 

32675 

32677-32682 

32684-32687 

32689 

32691-32693 

32695 

32697-32699 

32736 

33005 

33254 

33292 

33764 

34195 

34370 

34435 

of  the  transcript  of  record  filed  by  the  respondent  and  has 
been  included  in  the  Joint  Appendix  for  convenience  of 
reference  and  to  save  printing  expense.] 
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35224 

•  i  •  i  • 

Additional  evidence  that  the  applicants  serve  only  a 
limited  portion  of  the  public  is  to  be  found  in  the  number 
of  shippers  served  by  them  in  comparison  with  the  num¬ 
ber  served  by  the  certificated  carriers.  As  shown 

35225  by  the  following,  the  certificated  carriers  serve 
more  than  five  times  as  many  shippers  as  do  the 

applicants : 

Number  of 
Shippers5 


Certificated  Carriers  . . . .  28,483 

Applicants  _  5,256 


5.  Exs.  AAL,  vol.  Ill,  J ;  CAP-103 ;  C  &  S-7 ;  EAL-1E ;  NWA-2,  TWA-2 ; 
U-2S;  SA-5;  FTL-41 ;  US-106;  WAS-A-2.  “Shippers”  means  consignees, 
except  in  the  case  of  United  where  the  data  reported  is  the  number  of  con¬ 
signors.  All  data  is  for  September  1948,  except  that  American’s  covers  only 
the  last  fifteen  days  of  that  month  and  except  that  the  data  supplied  by 
United  is  for  July  1948  and  that  supplied  by  Northwest  is  for  October  194S. 

Actually,  the  number  of  shippers  for  which  applicants 
claim  credit  must  be  further  examined  because  they  include 
a  large  number  which  came  to  them  through  forwarders  and 
consolidators  attracted,  not  by  any  superiority  of  appli¬ 
cants’  service  or  efforts  but  by  the  spread  in  rates  offered 
by  the  applicants.  These  are  not  shippers  truly  generated 
by  the  applicants,  and  the  same  comment  applies  to  the 
traffic  offered.  The  part  which  forwarders  and  consolida¬ 
tors  have  played  in  building  up  the  number  of  shippers 
claimed  by  the  applicants  may  be  seen  from  the  following: 


Number  of 

Shippers  Served 

%  Shippers 

Through  For- 

Total 

Served 

warders  and 

Number  of 

Through 

Consolidators® 

Shippers* 

Forwarders 

Slick  . 

...  1395 

3262 

43% 

The  Flying  Tigers. 

338 

,  1475 

22% 

IT.  S.  Airlines . 

...  N.A. 

66 

Willis  . 

394 

453 

87% 

6  Ex.  SA-5A;  FTL-41;  US-106;  WAS-A-2.  All  data  is  for  September 
1948. 


1003 


Excerpts  from  Briefs  United 

Although  repeated  efforts  were  made  to  obtain  the  facts 
bearing  on  the  total  volume  of  traffic  tendered  by  forward¬ 
ers  and  consolidators  to  the  applicants,  Slick  and  Willis 
refused  to  furnish  that  information. 

[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of  rec¬ 
ord  filed  by  respondent.  It  summarizes  evidence  of  record 
appearing  at  pages: 

32014 

32730 

32936-32939 

33006 

33253 

33255 

33281-33284 

33293 

34059-34161 

34196 

of  the  transcript  of  record  filed  by  the  respondent  and  has 
been  included  in  the  Joint  Appendix  for  convenience  of 
reference  and  to  save  printing  expense.] 


35226 


3.  Applicants  Have  Concentrated  on  Serving 
the  Lucrative  Traffic. 


Certificated  Carriers7 


Applicants7 


Av.  Length 

Av.  Weight 

Av.  Length 

Av.  Weight 

of  Haul 

of  Shipment 

of  Haul 

of  Shipment 

stern . 

...  763 

160 

Slick  . 

1840 

373 

lerican  . 

...  932 

198 

Flying  Tigers 

1892 

445 

rthwest 

..  977 

151 

ited  . 

...  1153 

199 

7  Em.  AAL— VoL  III,  H,  B-3,  B-6,  EAL-l-D;  NWA-1,  80,  NWA-3; 
U-29;  SA-4D,  SA-6;  FTL-22,  FTL-50.  Data  in  all  instances  is  for  September 
1948.  Data  for  United  is  average  miles  per  shipment  and  includes  not  only 
the  haul  over  Urited  but,  in  the  case  of  interline  shipments,  the  total  haul 

of  the  shipment.  Therefore,  the  United  distance  figure  is  overstated. 

•  •  •  •  • 


available 

bound  volume 
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[Statement  of  Counsel:  The  following  two  pages  are 
from  one  of  the  petitioners’  briefs  included  in  the  tran¬ 
script  of  record  filed  by  respondent.  They  summarize  evi¬ 
dence  of  record  appearing  at  pages: 

14168 

31151 

31165-31166 

31181-31182 

33008-33016 

33300 

33302 

33304 

33306 

33308 

33310 

33312 

43489 

43493-43494 

of  the  transcript  of  record  filed  by  the  respondent  and  have 
been  included  in  the  Joint  Appendix  for  convenience  of 
reference  and  to  save  printing  expense.] 

35227  . 

5.  The  Applicants’  Alleged  Specialization  Has  Not  Pro¬ 
duced  Economies. 

The  applicants,  at  the  original  hearing,  boasted  that  be¬ 
cause  they  were  to  be  air  freight  specialists  they  could 
operate  at  low  costs  and  thereby  offer  the  public  excep¬ 
tionally  low  rates.  Not  one  of  them  has  made  good  on  that 
argument.  Results  of  the  applicants’  operations,  as  dis¬ 
closed  at  the  reopened  hearing,  show  that  their  costs  are 
far  in  excess  of  their  paper  predictions.  The  following 
table  shows  just  how  far  Slick  and  The  Flying 

35228  Tigers  have  missed  their  forecasts  and  that  their 
current  costs  are  at  new  highs: 
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Forecast — 1st  Year  . 

Slick8 

(C  R.  T.  M.) 

.  11.73 

Flying  Tigci 
(«  R.  T.  M. 

11.97 

Actual 

Qtr. 

• 

• 

3/31/47 . 

.  16.89 

U 

6/30/47 . 

.  15.86 

— 

U 

9/30/47 . 

.  14.24 

— 

u 

12/31/47 . 

.  14.19 

— 

3/31/48 . 

.  17.29 

15.72 

a 

6/30/48 . 

.  15.42 

15.86 

u 

9/30/48 . . 

.  17.64 

15.90 

8  Exs.  SA-42A ;  SA-9A,  9G;  NSF  112;  FTL  71-77.  The  Flying  Tigers’ 
1947  costs  are  not  comparable  with  its  1948  experience  since  that  applicant's 
operations  during  the  previous  year  were  primarily  with  C-47  equipment, 
while  its  194S  operations  were  largely  with  054  equipment. 

What  is  more,  the  applicants’  costs  would  be  even  higher 
than  they  are,  had  they  not  abandoned  specialization  and 
resorted  to  diversification.  The  only  major  applicant  that 
devoted  itself  solely  to  air  freight — California  Eastern — 
is  now  under  Chapter  XI  of  the  Federal  Bankruptcy  Act. 
The  applicants  that  remain,  however,  have  turned,  as  will 
be  shown,  to  various  activities  besides  air  freight.  Willis, 
for  example,  has  allocated  90%  of  its  costs  in  the  6100 
(Ground  operation),  6200  (Ground  and  indirect  mainten¬ 
ance)  and  6600  (General  and  Administrative)  series  of 
accounts  to  its  fixed  base  operations  and  charged  only  10% 
of  its  expenses  in  those  classifications  to  its  air  freight 
service  (Willis  Report,  3/31/48).  The  Flying  Tigers  dis¬ 
tributes  its  entire  costs  over  its  various  activities.  It  allo¬ 
cates  direct  flying  expenses,  i.  e.,  all  costs  in  accounts  5100, 
5200  and  5900,  between  its  air  freight,  charter  and  leasing 
operations  on  the  basis  of  revenue  miles  flown  (R.  712). 
Costs  of  ground  operations,  ground  and  indirect  mainten¬ 
ance,  traffic  and  sales,  advertising  and  publicity,  ground 
equipment  depreciation  and  general  and  administrative, 
all  are  allocated  on  the  basis  of  gross  revenues  (R.  713). 
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The  Flying  Tigers  testified  that  it  eliminated  no  items  of 
cost  whatsoever  before  making  allocations  of  expense  to  its 
various  activities  on  the  foregoing  bases.  That  means  that 
sales  costs,  as  well  as  advertising  and  publicity  costs,  are 
allocated  between  all  of  its  activities,  although  as  The 
Flying  Tigers  admitted,  those  items  were  almost  wholly 
attributable  to  its  air  freight  operations  (R.  728, 
35229  729).  It  means  that  The  Flying  Tigers  ground 
operation  costs  at  the  various  points  served  in  its 
air  freight  operations  are  distributed  between  all  of  its 
activities  although  none  of  those  points,  except  its  main 
base,  have  any  relation  at  all  to  its  fixed  base  activities. 
Similarly,  it  means  that  pilot  pay  is  allocated,  without 
adjustment,  between  The  Flying  Tigers’  freight  opera¬ 
tions,  charter  operations  and  leasing  operations,  although 
the  applicant  admitted  that  it  did  not,  in  most  instances, 
furnish  crews  in  connection  with  its  leases  of  aircraft  (R. 
69S).  Without  passing  upon  the  propriety  of  the  methods 
of  allocation  employed,  it  is  abundantly  clear  that  by  means 
of  unrelated  side  activities  the  applicants  have  distributed 
the  cost  burden  which  otherwise  would  have  been  borne 
entirely  by  their  air  freight  operations. 

*  •  #  •  • 

[Statement  of  Counsel:  the  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of  rec¬ 
ord  filed  by  respondent.  It  summarizes  evidence  of  record 
appearing  at  pages : 

31186 

31296 

31806 

32015 

32936-32947 

33273-33284 

33S76-33962 
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34059-34161 

37860 

37874 

of  the  transcript  of  record  filed  by  the  respondent  and  has 
been  included  in  the  Joint  Appendix  for  convenience  of 
reference  and  to  save  printing  expense.] 

35242 

The  effect  of  higher  rates  also  is  reflected  in  the  immedi¬ 
ate  drop  in  the  over-all  industry  freight  volume  follow¬ 
ing  the  Board’s  minimum  rate  order  which  became  effective 
on  July  1,  1948.  The  Flying  Tigers  testified  that 

35243  the  higher  rates  provided  for  in  that  order  were  a 
major  cause  for  the  sharp  decline  in  its  July  traffic 

(R.  733).  However,  as  disclosed  by  the  new  evidence,  the 
certificated  carriers,  because  of  the  greater  number  of 
shippers  served  by  them  and  their  broader  and  more  inten¬ 
sive  development  of  air  freight,  suffered  the  least  set-back 
and  most  quickly  recovered  after  the  Board’s  minimum 
rate  order  (R.  842).  The  comparisons  are  as  follows: 

Ton-Miles.11 

July, 1948 
(Min.  Rate 

Mar.,  1948  Order)  Sept.,  1948 

United  &  American....  3,179,597  3,114,298  4,043,990 

Slick  &  Flying  Tigers  3,243,971  2,785,462  2,998,470 

II  Exs.  U-4,  U-8;  CTL-Vols.  II,  E,  Vol.  I1I-4;  SA-4B-4D;  FTL-22-24. 

•  •  #  •  • 

[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of  rec¬ 
ord  field  by  respondent.  It  summarizes  evidence  of  record 
appearing  at  pages : 

38647 

38664 
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38680 

38699 

of  the  transcript  of  record  filed  by  the  respondent  and  has 
been  included  in  the  Joint  Appendix  for  convenience  of 
reference  and  to  save  printing  expense.] 

35246  . 

Index  of  United’s  Annual  Am  Freight 
Revenues  by  Quarters 
1947-1948. 

1st  Qtr.  2nd  Qtr.  3rd  Qtr.  4th  Qtr. 


1947  .  114.9  81.5  70.2  150.2 

1948  .  127.8  93.8  86.3  121.0 


[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of  rec¬ 
ord  filed  by  respondent.  It  summarizes  evidence  of  record 
appearing  at  pages: 

37189-34204 

37877-37891 

37943-37958 

38011-38026 

of  the  transcript  of  record  filed  by  the  respondent  and  has 
been  included  in  the  Joint  Appendix  for  convenience  of 
reference  and  to  save  printing  expense.] 

35247  .  .  •  •  . 

Percentage  Increases  In  Freight  Ton  Miles. 


1947  over  1948  over  1947 

Carrier  1 946  ( 1  st  9  mos. ) 

American  .  6.71%  122% 

Braniff  .  99.98  241 

Capital  .  325.08  142 
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1947  over 

1948  over  1947 

Carrier 

1946 

(1st  9  mos.) 

c&s . 

.  413.38 

68 

Colonial  . 

• 

• 

Continental  . 

.  91.30 

131 

Delta  . 

.  540.96 

152 

Eastern  . 

.  629.87 

190 

Inland  . 

.  496.53 

173 

Mid  Continent . 

• 

277 

National  . 

.  824.67 

52 

Northeast . 

• 

438 

Northwest  . 

.  990.40 

227 

TWA . 

.  123.99 

130 

United . 

.  145.60 

128 

Western  . 

.  161.131 

55 

*  Separate  data  not  submitted  for  1946  or,  in  the  case  of  Colonial,  for 
first  9  months  of  1947. 


[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of  rec¬ 
ord  filed  by  respondent.  It  summarizes  evidence  of  record 
appearing  at  pages : 

14230 

33014-33020 

33300 

33302 

33304 

33306 

33308 

33310 

33312 

39907 

of  the  transcript  of  record  filed  by  the  respondent  and  has 
been  included  in  the  Joint  Appendix  for  convenience  of 
reference.] 
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35249  The  inherent  weakness  in  an  all-freight  opera¬ 
tion  is  shown  by  the  high  rate  of  mortality  among 
the  applicants.  A  total  of  eight  applicants  did  not  parti¬ 
cipate  at  the  reopened  hearing  either  because  of  bank- 
rnptcy,  cessation  of  operations,  or  because  they  had  other¬ 
wise  withdrawn  from  the  proceeding.  Those  eight  include 
California  Eastern,  which  at  one  time  was  one  of  the 
largest  air  freight  applicants,  and  are  as  follows: 


Air  Borne  Cargo 
Air  Cargo  Transport 
American  Air  Express 
Calasia 

California  Eastern 
Flamingo 
Lone  Star 
Mutual 


Adjudicated  bankrupt 
Under  Chap.  X  of  Bankruptcy  Act 
Ceased  operations 
Withdrew  from  case 
Under  Chap.  XI  of  Bankruptcy  Act 
Under  Chap.  X  of  Bankruptcy  Act 
Adjudicated  bankrupt 
Discontinued  operations 


The  applicants  have  had  a  record  of  continuing  losses. 
Not  one  of  the  applicants  has  been  able  to  produce  a 
profit  on  an  exclusive  air  freight  operation.  In  total,  the 
losses  incurred  by  the  various  applicants  is  in  the  neigh¬ 
borhood  of  $7,000,000.  The  history  of  the  losses — 
35250  still  continuing — of  the  air  freight  operations  of 
Slick  and  The  Flying  Tigers  is  as  follows : 


Slick  Flying  Tigers 

194612  .  $  861,260.00  $  628,318.00 

1947  .  428,187.00  413,175.00 

1948  (  9  mos.)  .  563,211.00  247,427.00 


$1,852,658.00  $1,288,920.00 


12  Although  the  breakdown  of  losses  between  the  applicants’  freight 
operations  and  other  activities  during  1946  is  not  available,  the  figures  set 
forth  doubtlessly  closely  reflect  losses  from  air  freight  operations  since  the 
applicants  engaged  in  few,  if  any,  other  activities  during  this  earlier  period. 
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[Statement  of  Counsel:  The  following  page  is  from 
one  of  the  petitioners’  briefs  included  in  the  transcript  of 
record  filed  by  respondent.  It  summarizes  evidence  of 
record  appearing  at  pages: 

33022 

33024-33026 

of  the  transcript  of  record  filed  by  the  respondent  and 
has  been  included  in  the  Joint  Appendix  for  convenience 
of  reference.] 

35257  . 

Ratio  of  The  Flying  Tigers’  Current  Assets 

to  Current  Liabilities. 

Dec.  31,  1947  March  31, 1948  June  30. 1948  Sept.  30,  1948 

3.17  to  1  2.94  to  1  2.23  to  1  1.74  to  1 

•  •  *  •  * 

25171 

Post  Office  Memorandum 

BEFORE  THE  CIVIL  AERONAUTICS  BOARD 

DOCKET  NO.  810,  ET  AL. 

Memorandum  of  the  United  States  Post  Office  Department 
In  Opposition  to  the  Issuance  of  Certificates  of 
Public  Convenience  and  Necessity 

The  Post  Office  Department  is  not  a  party  to  this  pro¬ 
ceeding.  However,  because  of  its  growing  concern  over 
the  mounting  costs  of  air  mail  transportation,  which  have 
steadily  increased  in  recent  months  as  a  result  of  higher 
mail  rates  found  necessary  by  the  Board  to  arrest  the 
deteriorating  financial  position  of  certificated  air  carriers, 
it  has  become  desirable  for  this  Department  to  place  be¬ 
fore  the  Board  a  statement  of  its  position  before  the 
Board  passes  upon  the  applications  for  certificates  pend¬ 
ing  in  this  proceeding.  This  memorandum  is  therefore 
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submitted  in  opposition  to  the  issuance  of  the  certificates, 
pursuant  to  the  provisions  of  Section  401(c)  of  the  Civil 
Aeronautics  Act  which  provide: 

“Any  interested  party  may  file  with  the  Authority 
a  protest  or  memorandum  of  opposition  to  or  in  sup¬ 
port  of  the  issuance  of  a  certificate.” 

It  has  not  heretofore  been  the  policy  of  the  Post  Office 
Department  to  oppose  expansion  or  extension  of  the  air 
transportation  system  when  the  Board,  after  due  delibera¬ 
tion,  has  found  such  expansion  or  extension  to  be  in  the 
interest  of  one  or  more  objectives  of  the  Act,  even  though 
advantages  to  the  Postal  Service  obviously  were  not  com¬ 
parable  with  the  cost.  The  present  disturbing  financial 
position  of  the  air  transportation  industry,  however, 
seems  to  warrant  increased  emphasis  being  placed  upon 
that  part  of  the  Declaration  of  Policy  found  in  Section 
2(b)  of  the  Act. 

25172  “The  regulation  of  air  transportation  in 

such  manner  as  to  recognize  and  preserve  the 
inherent  advantages  of,  assure  the  highest  degree  of 
safety  in,  and  foster  sound  economic  conditions  in, 
such  transportation,  and  to  improve  the  relations  be¬ 
tween,  and  coordinate  transportation  by,  air  carriers.” 

The  mandate  to  the  Board  to  foster  sound  economic 
conditions  in  air  transportation  has  equal  force  with  any 
other  items  found  in  the  Declaration  of  Policy,  and  is  of 
vital  concern  in  the  present  situation  when  financial  diffi¬ 
culty,  even  bankruptcy,  for  most  of  the  air  carriers  has 
been  warded  off  by  action  of  the  Board  in  substantially 
increasing  mail  rates.  Because  of  the  small  percentage 
of  the  total  air  carrier  revenue  which  is  represented  by 
mail  pay,  this  instrument  of  support  is  not  a  complete 
answer  to  reaching  the  sound  economic  condition  contem¬ 
plated  in  the  Act.  An  increase  in  total  revenue  of  ten 
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percent  to  a  carrier  by  means  of  mail  pay  would,  in  most 
cases,  double  the  cost  to  the  Post  Office  Department  and 
could  scarcely  be  sustained  or  justified  in  postal  pro¬ 
cedures. 

It  is  clear  then  that  other  means  of  effecting  sound  eco¬ 
nomic  conditions  for  the  air  industry  must  be  found  to 
augment  mail  pay.  Surely,  a  proposal  to  provide  more 
intense  competition,  and  exposing  to  diversion  or  dilu¬ 
tion  sources  of  traffic  revenue,  is  not  such  a  means. 
Rather,  it  seems  clear,  that  what  the  certificated  carriers 
need  most,  if  they  are  to  attain  financial  self-sufficiency 
and  lessen  dependence  on  Governmental  support,  is  a 
moratorium  on  the  desperation  competition  which  has  been 
added  in  some  instances  over  heavy  traffic  seg- 
25173  ments  in  an  effort  to  bolster  the  weaker  airlines 
or  to  establish  new  air  transportation  enterprises. 

The  existing  air  transportation  system  of  certificated 
carriers  has  been  developed  to  a  state  of  world  pre-emi¬ 
nence  under  a  National  policy  of  governmental  assistance, 
and  cannot  be  regarded  altogether  as  a  free  enterprise 
in  free  competition  operated  for  profit  of  management 
and  investors.  Rather,  it  is  an  instrument  of  National 
policy  to  promote  the  interests  of  commerce,  the  postal 
service  and  the  national  defense.  It  is  inseparably  inter¬ 
woven  with  the  security  of  the  Nation.  Its  incalculable 
value  to  national  security  has  already  been  demonstrated 
beyond  peradventure. 

The  Post  Office  Department  has  made  a  substantial  in¬ 
vestment  in  this  instrument  of  National  policy  over  the 
years,  and  has  sought  for  ways  and  means  to  contribute 
to  its  economic  soundness  as  far  as  this  has  been  consist¬ 
ent  with  objectives  of  the  Act.  The  air  parcel  post  sys¬ 
tem,  which  was  fostered  by  the  Post  Office  Department 
and  authorized  by  Congress  a  few  months  ago  had  the 
dual  purpose  of  providing  an  advanced  postal  facility  to 
the  public  and  creating  a  new  opportunity  for  the  airlines 


1014 


Post  Office  Memorandum 


to  earn  the  air  mail  compensation  necessary  for  their 
economic  health. 

The  Post  Office  Department  is  now  disturbed  by,  and 
feels  it  a  duty  to  sound  this  note  of  warning  over,  the 
recommendations  of  the  examiners  in  the  Air  Freight 
Case,  Docket  No.  810  et  al,  which  propose  to  superimpose 
upon  the  domestic  air  transportation  pattern  a  vast  new 
competitive  system  which  approximately  blankets  the 

United  States.  Nor  is  the  apprehension  lessened 
25174  bv  the  conclusion  of  the  examiners  that  there  ex- 

90 

ists  an  air  freight  potential  sufficient  to  warrant 
the  certification  on  a  temporary  basis  of  new  carriers  who 
will  devote  their  efforts  exclusively  to  the  development 
of  this  potential  Also,  no  comfort  is  derived  from  the 
recommendation  of  the  examiners  “that  initial  authoriza¬ 
tions  be  limited  to  the  carriage  of  property  only,” 
(Italics  supplied),  nor  from  the  subsequent  assurance 
that — “In  the  instant  case  the  carriers  elected  will  not 
be  authorized  to  carry  mail  and  will  of  course  receive  no 
compensation  from  the  public  treasury  for  their  efforts.” 
Most  of  the  applicants  have  made  no  secret  of  their  de¬ 
sire  to  carry  mail,  and  their  willingness  to  accept  certi¬ 
ficates  for  property  only  patently  partakes  of  an  interim 
half  loaf  or  first  step. 

Since  the  volume  of  air  freight  which  may  be  awaiting 
development  is  speculative  and  largely  dependent  upon 
transportation  rates  reaching  a  lower  level  than  presently 
remunerative  with  the  type  of  equipment  now  employed, 
it  cannot  be  reasonably  assured  that  the  traffic  will  be 
sufficient  to  sustain  these  property-only  carriers  without 
diluting  the  traffic  essential  to  the  sound  operation  of  the 
combination  carriers.  Once  the  Board  has  certificated 
these  proposed  applicants  as  being  required  by  the  public 
convenience  and  necessity,  some  plan  will  be  obligatory 
to  arrange  for  their  operation  without  loss.  The  only 
way  presently  open  to  the  Board  would  be  to  authorize 
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the  carriage  of  mail  in  order  to  provide  for  mail  pay. 
A  comparatively  small  segment  of  any  of  these  proposed 
new  routes  could  be  certificated  for  mail,  and  thus  pro¬ 
vide  the  avenue  through  which  the  entire  system  might 
be  financed.  (See  Cordova  Air  Service,  Inc.,  Docket  No. 

3232.)  Furthermore,  until  the  presently  certifi- 
25175  cated  carriers  have  attained  self-sufficiency,  any 
diversion  of  revenue-producing  traffic,  will  pro¬ 
long  or  increase  dependence  upon  Government  assistance. 
In  1948  the  certificated  carriers  had  revenues  from  freight 
services  of  around  12  million  dollars,  practically  all  of 
which  would  be  exposed  to  diversion  or  dilution  if  com¬ 
peting  carriers  are  certificated  to  operate  over  approxi¬ 
mately  the  same  routes.  As  long  as  the  certificated  car¬ 
riers  are  dependent  upon  mail  pay  for  break-even  reven¬ 
ues,  any  such  diversion  must  increase  that  dependence. 

The  position  of  the  Post  Office  Department  is  believed 
to  be  in  full  accord  with  the  apprehensions  of  the  Presi¬ 
dent’s  Air  Policy  Commission  which,  a  little  over  a  year 
ago,  undertook  an  exhaustive  study  of  the  current  and 
future  needs  of  American  aviation,  as  these  needs  may 
affect  the  security  and  well-being  of  the  nation.  The  Com¬ 
mission’s  conclusions  contain  these  pertinent  comments: 

“In  regard  to  the  first  issue  (spreading  air  cargo 
among  more  lines  than  now  exist  as  common  carriers) 
as  we  have  said  above,  most  common  carrier  air  lines 
certificated  for  the  carriage  of  passengers,  property, 
and  mail,  after  a  steady  progression  toward  self- 
sufficiency  from  1938  to  1946  have  suffered  a  serious 
set-back.  Our  major  problem  is  to  get  them  started 
once  again  up  the  ladder  toward  self-sufficiency.  To 
advocate  at  this  time  the  entry  into  this  field  of  a 
large  number  of  new  carriers  would  certainly  seem  to 
postpone  rather  than  hasten  the  attainment  of  such 
a  state. 

•  #  #  •  • 
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25176  “We  do  express  our  belief,  however,  that  in 

deciding  on  certificates  for  new  cargo,  opera¬ 
tions,  the  Board  should  avoid  impairing  the  sound¬ 
ness  of  the  existing  air-transport  system  by  spread¬ 
ing  the  present  and  potential  traffic  among  too  many 
separate  carriers.”  President’s  Air  Policy  Commis¬ 
sion,  Survival  in  the  Air  Age  113-114. 


The  Commission  further  discussed  the  aspect  of  creat¬ 
ing  a  pool  of  cargo  aircraft,  available  for  military  use 
in  event  of  National  emergency.  A  further  quotation 
seems  applicable: 

“The  soundest  way  to  build  up  a  pool  cargo  planes 
for  an  emergency  is  to  develop  a  cargo  plane  that  can 
operate  on  a  profitable  basis.” 

The  Commission  recommended  the  creation  of  an  Air¬ 
craft  Development  Corporation  whose  “initial  and  pri¬ 
mary  task  could  be  the  development  of  an  all-cargo  trans¬ 
port  airplane.” 

In  the  opinion  of  the  Post  Office  Department,  the  great¬ 
est  single  factor  of  justification  for  the  certification  of 
all-cargo  freight  carriers  is  the  contribution  which  might 
thus  be  made  to  a  pool  of  aircraft  and  operators  with  the 
know-how  of  experience,  all  available  in  time  of  emer¬ 
gency  as  an  auxiliary'  military  fleet.  It  is  not  clear,  how¬ 
ever,  why  the  present  certificated  carriers  cannot  fully 
develop  the  air  freight  potential  and  utilize  as  many  addi¬ 
tional  planes  in  so  doing,  as  can  be  accomplished  through 
creation  of  the  vast  network  of  new  carriers  contemplated 
by  the  examiners  in  their  recommendations.  There  is  no 
comparable  hazard  of  additional  Governmental  costs  in 
assisting  the  present  carriers  toward  financial  self- 
25177  sufficiency  by  protecting  them  from  over-competi¬ 
tion  in  which  would  be  sown  the  seeds  of  destruc¬ 
tion  or  deterioration  of  the  world’s  finest  air  transport 
system. 
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It  is  the  firm  belief  of  the  Post  Office  Department  that 
this  case  offers  a  number  of  alarming  alternatives.  If 
the  applicants  and  the  present  certificated  carriers  reach 
the  happy  state  where  air  cargo  service  is  operated  pro¬ 
fitably,  the  Post  Office  Department  would  be  more  than 
pleased.  If  either  or  if  both  the  operations  of  the  appli¬ 
cants  and  the  present  certificated  carriers  result  in  losses, 
this  Department  does  not  see  how  the  burden  of  a  greatly 
increased  total  air  mail  bill  can  be  avoided.  If  the  appli¬ 
cants,  in  event  of  their  certification,  have  losses  they  will 
most  surely  ask  for  air  mail  pay,  the  only  means  available 
for  the  Government  to  make  up  their  losses.  This  would 
be  pure  Government  subsidy  for  there  does  not  exist,  nor 
is  it  contemplated  that  there  will  soon  exist,  a  require¬ 
ment  for  additional  air  mail  service  between  points  pro¬ 
posed  to  be  served  by  the  applicants.  The  present  certi¬ 
ficated  carriers  handled  without  difficulty  the  air  mail  of 
December  1948,  the  greatest  volume  in  postal  history.  If 
the  present  certificated  carriers  have  losses  in  cargo  ser¬ 
vice,  it  is  feared  that,  despite  what  principle  may  be  laid 
down  on  the  issue  of  an  air  mail  rate  based  on  freight 
losses,  directly  or  indirectly  the  total  air  mail  payments 
will  increase  as  a  result  of  such  losses.  If  both  the  appli¬ 
cants  and  the  present  certificated  carriers  suffer  losses 
from  cargo  operations,  it  can  only  be  assumed  that  the 
total  bill  for  air  mail  transportation  may  assume  astro¬ 
nomical  proportions. 

25178  The  Board  is  earnestly  counseled  to  weight  well 
the  effect  of  the  action  recommended  by  the  ex¬ 
aminers  upon  the  long-established  air  transport  system, 
and  whether  a  wiser  and  sounder  policy  would  not  be  to 
defer  the  certification  of  new  carriers  until  the  air  freight 
potential  has  given  recognizable  indication  of  having  de¬ 
veloped  beyond  the  capacity  of  existing  carriers,  and 
until  air  freight,  together  with  the  air  parcel  post  factor 
recently  contributed  by  the  Post  Office  Department,  shall 
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have  strengthened  the  existing  carriers  to  a  condition  of 
financial  stability  essential  to  the  health  and  well  being  of 
the  air  transportation  industry. 

The  Post  Office  Department  has  no  purpose  in  submit¬ 
ting  this  protest  to  retard  the  progress  and  development 
of  civil  aviation,  generally,  nor  to  single  out  any  appli¬ 
cant  in  this  proceeding  for  special  opposition.  The  record 
appears  to  indicate  that  all  of  the  selected  applicants  are 
fit,  willing  and  able.  But  the  most  effective  supporter  of 
civil  aviation  is,  in  this  Department’s  opinion,  the  one 
who  works  for,  and  contributes  to,  its  economic  stability 
and  soundness.  It  is  in  this  sense  and  this  position  that 
the  views  of  the  Post  Office  Department  are  submitted 
for  the  consideration  of  the  Board. 

24650 
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Tentative  Opinion 

DOCKETS  NOS.  810  ET  AL.  and  730  ET  AL. 

AIR  FREIGHT  CASE 
BOSTON-NEW  YORK-ATLANTA- 
NEW  ORLEANS  CASE 


In  the  matter  of  applications  for  certificates  and  amend¬ 
ments  of  certificates  of  public  convenience  and  necessity 
under  section  401,  and  for  approval  of  certain  relationships 
under  section  408  of  the  Civil  Aeronautics  Act  of  1938, 
as  amended. 

TENTATIVE  OPINION 
Adopted:  April  25,  1949 

Toe  Flying  Tiger  Line,  Inc.,  authorized  to  engage  in  air 
transportation  with  respect  to  property,  for  a  period  of  5 
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years,  between  any  point  or  points  in  any  of  tile  following 
groups  of  points  and  any  point  or  points  in  any  other  of 
said  groups:  the  terminal  point  Los  Angeles,  the  inter¬ 
mediate  points,  Bakersfield,  Brawlev-El  Centro,  Fresno, 
Long  Beach,  Oakland,  Sacramento,  Salinas-Monterey,  San 
Diego,  San  Francisco,  Santa  Barbara,  Stockton,  and  Ther¬ 
mal;  the  intermediate  points  Longview,  Portland,  Seattle, 
Wenatchee,  and  Yakima  the  intermediate  point  Minne- 
apolis-St.  Paul;  the  intermediate  point  Denver;  the  inter¬ 
mediate  points  Des  Moines  and  Omaha;  the  intermediate 
points  Akron,  Chicago,  Cleveland,  Detroit,  Fort  Wayne, 
Grand  Rapids,  Milwaukee,  South  Bend,  and  Toledo;  the  in¬ 
termediate  points  Albany,  Binghamton,  Boston,  Buffalo, 
Hartford,  New  York,  Newark,  Philadelphia,  Providence,  and 
Rochester;  the  intermediate  point  Rockland  and  the  ter¬ 
minal  point  Portland. 

Exceptions,  if  any,  must  be  filed  with  the  Secretary,  Civil 
Aeronautics  Board,  Washington,  D.  C.,  and  served  upon 
all  other  parties  within  20  days  from  the  date  of  service 
shown  above. 

24651  H 

Slick  Airways,  Inc.,  authorized  to  engage  in  air 
transportation  with  respect  to  property,  for  a  period  of 
5  years,  between  any  point  or  points  in  any  of  the  follow¬ 
ing  groups  of  points  and  any  point  or  points  in  any  other 
of  said  groups :  the  terminal  point  Los  Angeles,  the  inter¬ 
mediate  points  Bakersfield,  Brawley-El  Centro,  Fresno, 
Long  Beach,  Oakland,  Sacramento,  Salinas-Monterey,  San 
Diego,  San  Francisco,  Santa  Barbara,  Stockton,  and  Ther¬ 
mal;  the  intermediate  point  Phoenix;  the  intermediate 
points  Brownsville,  Corpus  Christi,  Eagle  Pass,  Fort 
Worth-Dallas,  Houston,  Laredo,  Mission,  and  San  An¬ 
tonio;  the  intermediate  point  Kansas  City;  the  interme¬ 
diate  points  Akron,  Chicago,  Cincinnati,  Cleveland,  Colum¬ 
bus,  Dayton,  Detroit,  Fort  Wayne,  Indianapolis,  Louis¬ 
ville,  Peoria,  St.  Louis,  South  Bend,  and  Toledo;  the  in¬ 
termediate  points  Allentown,  Baltimore,  Boston,  Harris- 
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burg,  Hartford,  New  York,  Newark,  Philadelphia,  Pitts¬ 
burgh,  Providence,  Washington,  and  Wilmington;  the  in¬ 
termediate  point  Rockland  and  the  terminal  point  Portland. 

U.  S.  Airlines,  Inc.,  authorized  to  engage  in  air  trans¬ 
portation  with  respect  to  property,  for  a  period  of  5  years, 
(1)  between  any  point  or  points  in  any  of  the  following 
groups  of  points  and  any  point  or  points  in  any  other  of 
said  groups :  the  terminal  point  Miami,  intermediate  points 
Atlanta,  Belle  Glade,  Fort  Myers,  Jacksonville,  Lakeland, 
Ocala,  Orlando,  Sarasota-Bradenton,  Savannah,  Tampa-St. 
Petersburg,  Valdosta,  and  West  Palm  Beach;  the  inter¬ 
mediate  points  Baton  Rouge,  Gulfport-Biloxi,  Hammond, 
Mobile,  Morgan  City,  and  New  Orleans;  the  intermediate 
points  Akron,  Chicago,  Cincinnati,  Cleveland,  Columbus, 
Dayton,  Detroit,  Grand  Rapids,  Indianapolis,  Louisville, 
Milwaukee,  South  Bend,  and  Toledo ;  and  the  terminal  point 
Minneapolis-St.  Paul;  and  (2)  between  any  point  or  points 
in  any  of  the  following  groups  of  points  and  any  point  or 
points  in  any  other  of  said  groups:  the  terminal  point 
Miami,  intermediate  points  Atlanta,  Belle  Glade,  Fort 
Myers,  Jacksonville,  Lakeland,  Ocala,  Orlando,  Sarasota- 
Bradenton,  Savannah,  Tampa-St.  Petersburg,  Valdosta, 
and  West  Palm  Beach;  the  intermediate  points  Baton 
Rouge,  Gulfport-Biloxi,  Hammond,  Mobile,  Morgan  City 
and  New  Orleans;  the  intermediate  points  Albany,  Allen¬ 
town,  Baltimore,  Binghamton,  Boston,  Buffalo,  Harris¬ 
burg,  Hartford,  Newark,  Philadelphia,  Pittsburgh,  Provi¬ 
dence,  Rochester,  Washington,  and  Wilmington,  and  the 
terminal  point  New  York. 

Airnews,  Inc.,  authorized  to  engage  in  air  transportation 
with  respect  to  property,  for  a  period  of  5  years,  between 
the  terminal  point  San  Antonio,  the  intermediate  point 
Beeville,  and  the  terminal  point  Corpus  Christi;  and  be¬ 
tween  the  terminal  point  San  Antonio,  the  intermediate 
points  McAllen  and  Harlingen,  and  the  terminal  point 
Brownsville. 
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24656 

TENTATIVE  OPINION 
BY  THE  BOARD : 

This  proceeding  involves  applications  seeking  certifi¬ 
cates  and  amendments  of  certificates  of  public  convenience 
and  necessity  under  section  401  of  the  Civil  Aeronautics 
Act  of  1938,  as  amended.  The  proposals  are  limited  to  the 
carriage  of  property  or  carriage  restricted  to  property 
and  mail  between  points  throughout  the  continental  United 
States.  In  the  Air  Freight  Case ,  Docket  No.  810  et  at.,  there 
are  13  such  pending  applications.1 2  We  will  also  consider 
herein  two  applications  originally  heard  in  the  Boston-New 
Y ork-Atlanta-N ew  Orleans  Case ,  Docket  No.  730  et  al ./ 
which  propose  a  property-only  service  along  that  route. 

Leave  to  intervene  in  one  or  both  of  these  cases  was 
granted  to  practically  all  of  the  certificated  air  carriers, 
the  Air  Transport  Association,  Air  Freight  Association, 
Department  of  Agriculture,  Department  of  Justice, 

24657  and  representative  civic  organizations  from  points 
throughout  the  United  States.  Public  hearings  were 

held  in  the  Air  Freight  Case  in  Fort  Worth,  Texas,  and 
Washington,  D.  C.,  before  Examiners  William  F.  Cusick 
and  R.  Vernon  Radcliffe,  who  issued  their  report.  Oppor- 

1  Air  Borne  Cargo  Lines,  Inc.,  Docket  No.  1675;  American  Air  Ex¬ 
press  Corp.,  Docket  No.  2153;  Slick  Airways,  Inc.,  Docket  No.  2243;  Mutual 
Aviation,  Inc.,  Docket  Nos.  2163  and  2298;  California  Eastern  Airways,  Inc., 
Docket  No.  2299;  U.  S.  Airlines,  Inc.,  Docket  No.  2316;  Lone  Star  Air 
Cargo  Lines,  Inc.,  Docket  No.  2326 ;  Air  Cargo  Transport  Corporation, 
Docket  No.  2362;  Willis  Air  Service,  Inc.,  Docket  No.  2365;  Airnews,  Inc., 
Docket  No.  2387 ;  Capital  Airlines,  Inc.,  Docket  No.  2400 ;  Flamingo  Air 
Service,  Inc.,  Docket  No.  2402 ;  and  The  Flying  Tiger  Line  Inc.,  Docket 
No.  2467.  A  number  of  additional  applications  at  one  time  consolidated  in 
the  proceeding  were  dismissed  either  at  the  request  of  the  parties  or  for 
lack  of  prosecution. 

2  Decided  January  27,  1948,  Order  Serial  No.  E-1156.  That  opinion 
deferred  decision  on  applications  of  Globe  Freight  Airline,  Inc.,  Docket 
No.  1998,  and  U.  S.  Airlines,  Inc.,  Docket  No.  2233,  for  consideration  at 
this  time. 
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trinity  was  afforded  all  parties  to  file  exceptions  to  the  re¬ 
port  and  briefs  in  support  thereof,  and  the  Board  heard 
oral  argument. 

Subsequent  to  the  initial  hearings  in  the  Air  Freight  and 
Boston-New  Y ork-Atlanta-N ew  Orleans  cases  we  promul¬ 
gated  a  regulation3 4  which  permitted  most  of  the  applicants 
here  concerned  to  engage  under  certain  conditions  in  the 
carriage  of  property  only  by  air  as  common  carriers.  Those 
who  qualified  availed  themselves  of  that  opportunity.* 
Upon  petition  of  several  of  the  certificated  air  carrier  in¬ 
terveners,  and  in  order  to  have  available  full  data  relative 
to  those  operations,  a  further  hearing,  specifically  limited 
in  scope,  was  ordered5  in  both  proceedings  and  held  before 
Examiners  Cusick  and  Radcliffe.  Following  that  further 
hearing,  we  directed  that  the  entire  record  of  these  pro¬ 
ceedings  be  certified  to  this  Board  for  initial  decision.6 

In  this  opinion  the  applicants  and  air  carrier  interveners 
will  be  referred  to  by  their  generally  accepted  short  term 
designation.  A  short  description  of  each  of  the  applicants 
is  set  forth  in  Appendix  A. 

24658  Five  applicants  in  the  Air  Freight  Case  did  not 
participate  in  the  proceeding  subsequent  to  the  is¬ 
suance  of  the  examiners’  report,  which  recommended  de¬ 
nial  of  their  applications.  Such  failure  to  except  to  those 
recommendations,  or  to  argue  the  respective  proposals  on 
brief,  or  to  participate  in  oral  argument  before  the  Board  is 
a  failure  to  prosecute,  indicative  either  of  inability  or  unwil¬ 
lingness  to  carry  out  the  plan  of  service  proposed.  In  ad¬ 
dition  none  of  these  five  applicants  participated  in  the 

3  Section  292.5  of  the  Board's  Economic  Regulations,  adopted  May 
5,  1947,  Regulations  Serial  No.  389. 

4  Letters  of  Registration  under  section  292.5  of  the  Economic  Regu¬ 
lations  were  issued  to:  Slick  Airways,  Inc.,  Flying  Tiger  Line  Inc.,  Cali¬ 
fornia  Eastern  Airways,  Inc.,  Flamingo  Air  Services,  Globe  Freight  Airline, 
Inc.,  U.  S.  Airlines,  Inc.,  Willis  Air  Service,  Mutual  Aviation,  Inc.,  auil 
Air  Cargo  Transport  Corporation. 

5  Orders  Serial  Nos.  E-2108,  E-2109,  adopted  October  20,  1948. 

6  Order  Serial  No.  E-2311,  adopted  December  21,  1948. 
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further  hearing  ordered  by  the  Board  to  complete  the 
record,  nor  did  any  of  them  place  on  record  any  special 
circumstances  which  might  justify  such  inaction.  Accord¬ 
ingly,  the  applications  of  Air  Borne  Cargo  Lines,  Inc.,  Air 
Cargo  Transport  Corporation,  American  Air  Express  Cor¬ 
poration,  Lone  Star  Air  Cargo  Lines,  and  Mutual  Aviation, 
Inc.,  will  be  denied.  The  application  of  Mutual  Aviation, 
Inc.,  for  approval  of  certain  relationships  that  would  exist 
if  it  received  a  certificate,  Docket  No.  2163  will  be  dismissed. 

Freight  authorizations  of  certificated  air  carriers. — Sev¬ 
eral  of  the  applicants  have  challenged  the  authority  of 
the  certificated  carriers  to  transport  freight.7  The  argu¬ 
ment  is  made  that  the  authorizations  issued  in  various 
“grandfather”  cases  used  the  term  “property”  when  the 
record  in  the  proceedings  clearly  showed  that  the  appli¬ 
cants’  only  carriage  of  property  had  been  limited  to  bag¬ 
gage  or  express.8  U.  S.  Airlines  further  points  out 
24659  the  relatively  recent  dates  on  which  certificated 
carriers  filed  air  freight  tariffs  as  indicative  of  the 
carriers’  own  understanding  that  the  word  “property”  in 
certificates  awarded  them  meant  baggage  and  express  but 
not  freight. 

The  contention  is  not  valid.  Most  of  the  “grandfather” 
certificates  issued  pursuant  to  section  401(e)(1)  of  the  Act 
were  issued  to  carriers  which  had  entered  into  air  mail 
contracts  with  the  Postmaster  General.  The  “grandfather” 
provisions  of  the  Act  required  the  Civil  Aeronautics  Au¬ 
thority  to  issue  such  carrier  a  certificate  “with  respect  to 
mail  and  all  other  classes  of  traffic  for  which  authorization 
is  sought ”  for  all  points  between  which  the  carrier  was  au¬ 
thorized  to  engage  in  the  transportation  of  mail  (italics 

7  “Freight”  is  here  distinguished  as  property  moved  in  equipment  de¬ 
voted  entirely  to  property;  “express"  is  considered  to  be  property  trans¬ 
ported  in  equipment  scheduled  primarily  for  passenger  transportation. 

8  Marquette  Air ,  Gradfatlier  Certificate,  1  C.  A.  A.  301  (1939) ;  Mid- 
Cont.  Air .  Grandfather  Certificate ,  1  C.  A.  A.  8  (1939)  ;  All  American  Avia¬ 
tion,  Pick-up ,  Delivery  Service,  2  C.  A.  B.  133  (1940). 
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supplied).  Thus  a  carrier  holding  a  mail  authorization 
only  could  obtain  authorization  to  carry  all  classes  of 
traffic  (including  baggage,  express  and  freight).  If  the 
carrier  “sought”  the  right  to  carry  property  and  showed 
that  it  had  authorization  from  the  Postmaster  General  for 
the  carriage  of  mail,  the  carrier  was  entitled  to  receive  a 
“grandfather”  certificate  for  the  carriage  of  property  as 
well  as  mail.  The  fact  that  proof  was  presented  only  as  to 
the  carriage  of  baggage  or  express  was  of  no  significance. 
Indeed,  no  showing  of  the  carriage  of  any  type  of  property 
was  required. 

The  term  “property”  used  in  certificates  of  public  con¬ 
venience  and  necessity  is  broad  and  general  in  scope.  It 
includes  the  right  to  carry  freight.  In  one  of  the  earliest 
cases  on  “grandfather”  certificates”  a  carrier  requested  a 
provision  in  its  certificate  that  would  construe  the  authori¬ 
zation  to  carry  persons,  property,  and  mail  to  include  the 
right  to  carry  all  classes  of  traffic  capable  of  being  carried 
by  aircraft.  This  Board  said  that:  “The  terms 
24660  ‘persons’,  ‘property’,  and  ‘mail’  are  broad  enough 
to  include  all  classes  of  traffic  which  may  be  carried 
by  airplane.”9 10 

Accordingly,  we  hold  as  a  matter  of  law,  that  any  carrier 
authorized  by  its  certificate  to  carry  property  is  thereby 
authorized  to  carry  any  kind  of  property  including  bag¬ 
gage,  express,  and  freight. 

Background. — In  approaching  the  essential  questions 
herein  presented,  it  is  pertinent  to  point  out,  by  way  of 

9  American  Air.  Grandfather  Certificates ,  1  C.  A.  A.  105,  at  114. 

10  The  case  of  Crescent  Express  Lines  v.  United  States,  320  U.  S.  401, 
cited  in  support  of  the  contention  that  transportation  of  freight  is  not 
authorized  by  “grandfather”  certificates  is  clearly  distinguishable.  In  that 
case  the  question  was  whether  the  Interstate  Commerce  Commission  had 
power,  in  view  of  certain  provisions  of  the  Motor  Carrier  Act,  to  insert  in 
a  certificate  :t  limitation  on  the  service  to  be  rendered  by  the  motor  carrier. 
With  respect  to  air  transportation,  as  indicated  above,  the  “grandfather” 
certificates  were  not  issued  with  a  limitation  with  respect  to  the  type  equip¬ 
ment  to  be  used  or  the  service  to  be  rendered. 
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establishing  a  background  and  adding  perspective,  that 
the  commercial  movement  of  freight  by  air,  as  distin¬ 
guished  from  the  carriage  of  mail,  baggage,  and  the  air 
express  generated  by  Railway  Express  Agency,  (R.  E.  A.) 
is  in  general  a  development  of  the  postwar  period.  While 
various  efforts  were  made  by  the  certificated  air  carriers 
and  others  to  probe  the  field  and  initiate  an  air  freight  ser¬ 
vice  in  the  early  1930’s,  none  of  these  attempts  was  con¬ 
sidered  promising  enough  to  warrant  continuation.  Dur¬ 
ing  the  period  1936  to  1943  the  contract  between  all  of  the 
then  certificated  airlines  and  the  Railway  Express  Agency 
gave  to  R.  E.  A.  the  exclusive  right  to  originate  “air  ex¬ 
press”,  which  by  definition  included  all  property  other  than 
passengers’  baggage,  and  mail.  Even  after  the  removal  of 
that  restrictive  clause,  at  the  insistence  of  this 
24661  Board,11  it  was  not  until  October  15,  1944,  that  the 
first  air  freight  tariff,  filed  by  American  Airlines, 
became  effective.  The  Board  is,  of  course,  familiar  with 
the  growth  problems  of  the  air  transport  industry  in  the 
pre-war  period,  the  equipment  limitations  and  priority 
control  during  the  war,  the  reconversion  and  plant  expan¬ 
sion  difficulties  that  followed,  and  the  accelerated  improve¬ 
ment  of  transport  type  aircraft  brought  about  by  the  war. 

The  applicants  herein  took  note  of  the  foregoing  situa¬ 
tion,  sensed  the  growing  public  interest  in  the  movement 
of  freight  by  air  brought  about  by  military  air  cargo  opera¬ 
tions  during  the  war  emergency,  and  at  the  end  of  the  war 
acquired  relatively  low  cost  surplus  aircraft  to  embark  on 
the  still  basically  undeveloped  business  of  carrying  air 
freight.  They  have  been  operating  under  the  previously 
noted  regulation  of  the  Board.12 

The  tests  which  must  be  applied  in  determining  whether 
to  grant  or  deny  the  individual  applications  are  set  forth 


jl  Railway  Express  Agreements ,  4  C.  A.  B.  157  (1943). 
12  Note  3,  supra. 
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in  section  401(d)(1)  of  the  Act.13  The  central  question 
which  now  comes  before  us  under  this  section,  therefore, 
is  whether  the  public  convenience  and  necessity  require  the 
certification  of  services  by  carriers  devoting  their  entire 
efforts  to  the  carriage  of  freight.  The  guiding  considera¬ 
tions  to  be  followed  in  deciding  whether  the  trans- 
24662  portation  proposed  is  required  by  the  public  con¬ 
venience  and  necessity  are  contained  in  section  2 
of  the  Act.1*  These  standards  have  been  applied  and  in- 

13  Section  401(d)(1)  provides: 

“The  Board  shall  issue  a  certificate  authorizing  the  whole  or  any 
part  of  the  transportation  covered  by  the  application,  if  it  finds  that 
the  applicant  is  fit,  willing,  and  able  to  perform  such  transportation 
properly,  and  to  conform  to  the  provisions  of  this  Act  and  the  rules, 
regulations,  and  requirements  of  the  Board  hereunder,  and  that  such 
transportation  is  required  by  the  public  convenience  and  necessity;  other¬ 
wise  such  application  shall  be  denied.” 

14  Section  2  provides: 

“In  the  exercise  and  performance  of  its  powers  and  duties  under  this 
Act,  the  Board  shall  consider  the  following,  among  other  things,  as 
being  in  the  public  interest,  and  in  accordance  with  the  public  con¬ 
venience  and  necessity — 

(a)  The  encouragement  and  development  of  an  air-transportation  sys¬ 
tem  properly  adapted  to  the  present  and  future  needs  of  the  foreign 
and  domestic  commerce  of  the  United  States,  of  the  Postal  Service, 
and  of  the  national  defense; 

(b)  The  regulation  of  air  transportation  in  such  manner  as  to  recog¬ 
nize  and  preserve  the  inherent  advantages  of,  assure  the  highest  degree 
of  safety  in,  and  foster  sound  economic  conditions  in,  such  transporta¬ 
tion,  and  to  improve  the  relations  between,  and  coordinate  transporta¬ 
tion  by,  air  carriers; 

(c)  The  promotion  of  adequate,  economical,  and  efficient  service  by 
air  carriers  at  reasonable  charges,  without  unjust  discriminations,  undue 
preferences  or  advantages,  or  unfair  or  destructive  competitive  prac¬ 
tices; 

(d)  Competition  to  the  extent  necessary  to  assure  the  sound  develop¬ 
ment  of  an  air- transportation  system  properly  adapted  to  the  needs  of 
the  foreign  and  domestic  commerce  of  the  United  States,  of  the  Postal 
Sendee,  and  of  the  national  defense; 

(e)  The  regulation  of  air  commerce  in  such  manner  as  to  best  pro¬ 
mote  its  development  and  safety;  and 

(f)  The  encouragement  and  development  of  civil  aeronautics.7’ 
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terpreted  in  almost  every  case  involving  a  new  service 
which  has  been  decided  by  this  Board.  They  are  broad 
statements  of  legislative  purpose,  and  are  to  be  read  by  us 
in  the  whole  and  in  their  statutory  context.  To  apply  the 
aims  and  standards  of  sections  401  and  2  of  the  Act  in  this 
matter,  we  must  turn  to  and  examine  the  record. 

24663  Operations  under  Section  292.5 — The  certificated 
air  carriers  have  urged  that  the  applicants’  pro¬ 
posals  should  be  rejected  because  of  their  failure  to  realize 
predicted  traffic  or  profitable  operations  while  operating 
under  section  292.5  of  the  Economic  Regulations.  They  thus 
misconstrue  the  purpose  of  that  exemption  authority  and 
overlook  the  substantial  differences  between  the  operations 
it  permitted  and  those  proposed  by  the  applicants  as  cer¬ 
tificated  air  carriers.  The  regulation  recognized  that  be¬ 
cause  of  the  size  and  complexity  of  this  proceeding  it  would 
be  some  time  before  the  Board  could  reach  its  decision.  The 
services  being  rendered  were  found  to  be  in  the  public  in¬ 
terest  and  a  broader  operating  authority  was  established 
to  avoid  “the  probability  of  dissipation  of  the  operating 
staff  and  experience  of  such  carriers,  interruption  of  oper¬ 
ations,  loss  of  revenues,  and  probable  loss  of  part  of  their 
capital  funds”  during  the  pendency  of  this  case.  Further¬ 
more,  the  determination  of  points  authorized  for  scheduled 
service  under  the  regulation  was  necessarily  arbitrary. 
For  no  applicant  were  such  points  the  same  as  are  proposed 
for  certificated  operations,  and  many  failed  to  conform  to 
an  economic  route  pattern. 

Despite  the  limitations  of  section  292.5  of  the  Economic 
Regulations  upon  the  applicants,  there  has  been  a  growth 
in  the  domestic  air  freight  traffic  handled  by  all  carriers 
from  practically  nothing  at  the  beginning  of  1946  to  116 
million  ton  miles  in  1948,  excluding  almost  30  million  ton 
miles  of  air  express,  and  excluding  also  the  property  car¬ 
riage  of  the  irregular  carriers. 
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24664  The  efforts  of  the  property-only  carriers  have 
been  directed  to  holding  their  own  in  the  air  freight 
market  pending  a  decision  in  this  case.13  Since  the  authority 
granted  to  the  applicants  by  section  292.5  terminates  60 
days  after  final  decision  in  this  case,  we  find  it  difficult  to 
criticize  the  applicants  for  adopting  an  interim  policy  of 
conservation  of  capital,  which  necessarily  meant  an  absence 
of  appreciable  effort  to  develop  additional  traffic,  particu¬ 
larly  to  so-called  demand  points.  From  the  point  of  view 
of  any  shipper  whose  use  of  air  freight  would  involve  a 
considerable  change  in  his  customary  business  methods  or 
facilities,  the  tenuous  authority  of  the  applicants  logically 
tended  to  deter  anv  full-scale  use  of  their  services.  On 
the  basis  of  such  considerations,  we  must  reject  the  argu¬ 
ment  that  the  applicants  have  had  full  opportunity  to  prove 
their  case  in  operations  conducted  pursuant  to  section 
292.5  of  the  Economic  Regulations. 

Nor  do  we  believe  that  a  simple  statistical  projection  of 
the  growth  of  air  freight  over  the  last  two  years  into  the 
future  is  an  adequate  basis  upon  which  to  determine  the 


15  TON  MILES  OF  FREIGHT  CARRIED  BY  THE 

CERTIFICATED  CARRIERS  AND 
NONCERTIFICATED  APPLICANTS 


1947 

16  Certificated 

1st  Quarter . 

2nd  Quarter . 

3rd  Quarter . 

4th  Quarter . 

8,204,369 

7,739,683 

8,366,355 

14,560,264 

Year  1947  . 

38,870,698 

1948 

1st  Quarter  . 

2nd  Quarter  . 

3rd  Quarter . 

4th  Quarter  . 

13,618,521 

16,696,892 

17,829,768 

22,292,630 

Year  1948  . 

70,437,811 

Noncertificated 

Total 

9,624,481 

17,828,850 

9,895,672 

17,635,355 

12,613,920 

20,380,275 

13,765,812 

28,326,076 

45,299,885 

84,170,583 

12,466,461 

26,084,982 

12,381,099 

29,077,991 

9,917,719 

27,747,487 

10,758,945 

33,051,575 

45,524,224 

115,962,035 
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demand  for  air  traffic.  Such  a  projection  would 

24665  indicate  that  by  1950  there  would  be  an  actual  air 
freight  movement  in  the  vicinity  of  200  million  ton 

miles  annually  and  250  million  ton  miles  by  1953.  While 
we  do  not  ignore  such  a  projected  figure,  we  believe  that 
the  potential  air  freight  market  is  many  times  greater  than 
this  volume  of  traffic.  With  vigorous  and  widespread  de¬ 
velopmental  and  promotional  efforts,  it  is  probable  that  a 
deeper  penetration  of  air  freight  potential  will  be  realized 
than  purely  statistical  projections  would  indicate. 

Potential  market — In  support  of  their  proposals  most 
of  the  applicants  submitted  data  of  the  type  which  are 
commonly  employed  to  show  passenger  potential  and  com¬ 
munity  of  interest  between  different  points  and  areas. 
These  data,  which  concern  population  and  population 
growth,  volume  of  wholesale  and  retail  business,  value  of 
manufactures,  per  capita  income,  postal  receipts,  income 
tax  returns,  hotel  registrations,  telephone  and  telegraph 
messages,  etc.,  have  obvious  limitations  as  evidenced  to 
support  precise  conclusions  as  to  the  volume  of  air  freight 
potential. 

It  is  recognized  that  air  freight,  in  its  present  stage  at 
least,  is  a  relatively  high  cost  medium  of  transportation 
and  the  cost,  aside  from  other  factors,  would  act  as  a  deter¬ 
rent  to  any  appreciable  movement  of  the  greater  per¬ 
centage  of  products  now  moving  in  interstate  corn- 

24666  merce.  For  example,  air  freight  will  hardly  com¬ 
pete  in  any  appreciable  degree  "with  surface  trans¬ 
portation  for  the  carriage  of  such  bulk  products  as  ores, 
coal,  unfabricated  steel,  cotton,  wheat,  etc.  Yet  such  items 
form  an  important  and  essential  part  of  the  economic  life 
and  activity  of  many  areas.  In  varying  degrees  the  appli¬ 
cants  have  recognized  the  inadequacy  of  “conventional” 
data  for  estimating  air  freight  potential  and  submitted  ad¬ 
ditional  studies  relating  to  the  production  and  consumption 
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of  specific  items  having  characteristics  which  render  fea¬ 
sible  their  transportation  by  air. 

There  is  general  agreement  between  the  applicants  and 
air  carrier  interveners  in  viewing  air  freight  as  an  in¬ 
creasingly  important  part  of  total  air  traffic.  As  to  the 
ultimate  air  freight  potential,  there  is  wide  divergence  be¬ 
tween  the  applicants  and  air  carrier  interveners,  and  be¬ 
tween  published  studies  made  by  companies  and  experts 
interested  in  the  field  of  air  freight.  There  is  set  forth  in 
the  margin1"  a  tabulation  of  estimates  of  domestic  air 
freight  traffic  potential  at  rates  from  6  to  20  cents  a  ton- 
mile  which  were  introduced  in  this  proceeding. 
24667  These  estimates  of  potential  serve  principally  to 
indicate  the  great  disparity  between  future  pros¬ 
pects  for  air  freight  as  envisioned  by  the  persons  and  or¬ 
ganizations  there  represented.  With  average  rates  in  the 
region  of  14  to  20  cents,  it  appears  that  all  estimates  for 
those  years  were  overly  optimistic.  A  continuation  of  the 
actual  growth  trend  established  in  those  three  years  would 
indicate  a  1950  air  freight  traffic  not  in  excess  of  200  mil¬ 
lion  ton-miles.  Such  a  result  would  fall  about  midway  be¬ 
tween  the  potentials  at  the  20-cents-per-ton-mile  level  esti¬ 
mated  by  Mr.  Warner  (low)  and  by  Curtiss- Wright  (high). 


Rate 

TON-MILES 

IN  MILLIONS 

(Cents 

per  ton- 

1946 

1947 

1948 

1950 

Source 

mile) 

Year 

Month 

t  Year 

Month 

Year 

Month 

Year 

Mor 

Edward  P.  Warner . . 

6 

2,000 

5,000 

166 

Slick  Airways  . 

..  9 

— 

— 

— 

— 

— 

— 

416 

Edward  P.  Warner . 

..  10 

— 

— 

— 

— 

— 

— 

300 

25 

California  Eastern  . 

..  12 

— 

— 

— 

— 

— 

— 

5,600 

466 

Slick  Airways  . 

..  12.5 

— 

— 

1,200 

100 

— 

— 

— 

- 

Curtiss-Wright  . 

..  14 

298 

24.8 

— 

— 

401 

33.4 

518 

43 

Douglas  Aircraft  . 

..  15 

— 

— 

— 

— 

— 

— 

3,900 

325 

American  Air  Express. 

..  15 

— 

— 

— 

— 

500 

41.7 

— 

- 

Curtiss-Wright  . 

..  20 

146 

12.1 

— 

— 

196 

16.3 

253 

21 

Edward  P.  Warner . 

..  20 

— 

— 

— 

— 

—— 

— 

60 

5 

best 


1033 


Tentative  Opinion 

The  air  carrier  interveners  have  presented  no  estimates 
of  their  own,  but  have  assailed  the  applicants’  estimates1, 
as  highly  optimistic. 

Volume  and  rates  are  closely  related  in  any  discussion  of 
freight  potential.  When  the  proposals  of  the  applicants 
were  originally  presented,  future  rates  were  projected  in 
the  general  range  of  12  to  15  cents  a  ton-mile.  Since  that 
time  this  Board  conducted  an  investigation  of  air  freight 
rates,  as  a  result  of  which  we  issued  an  order  establishing 
minimum  rates  for  general  commodities  at  16  cents  a  ton- 
mile  for  the  first  1,000  ton-miles  in  any  one  shipment  and 
13  cents  a  ton-mile  thereafter.18  Rates  previously  prevail¬ 
ing — except  for  “back-haul”  rates — which  w^ere  below  that 
level  were  found  to  be  uneconomic  on  the  basis  of 
24668  the  existing  costs  or  costs  reasonably  attainable. 

That  finding,  of  course,  requires  that  we  discount, 
or  carefully  scrutinize,  any  applicant’s  claim  that  it  can 
successfully  operate  at  lower  rates  with  existing  types  of 
equipment. 

The  indicated  change  in  the  level  of  what  may  be  eco¬ 
nomic  rates,  however,  does  not  necessarily  render  invalid 
estimates  of  potential  traffic  made  previously  for  the  lower 
rates.  If  rate  increases  are  in  accord  with  general  price 
increases,  and  more  particularly  in  line  with  increased  rates 
in  competing  transportation  means,  then  the  air  freight 
potential  would  be  only  slightly  affected  by  the  higher  rates. 
The  surface  traffic  carried  as  first-class  railway  express 
incurs  the  highest  surface  transportation  rate  and  is  the 
traffic  most  readily  diverted  to  air  freight.  Since  1946  rail¬ 
way  express  rate  increases  authorized  by  the  Interstate 
Commerce  Commission  have  been  substantial,  approxi¬ 
mated  53  percent  on  300-mile  movements  of  100-pound 


17  It  may  be  noted  that  these  estimates  were  presented  by  the  applicants 
as  estimates  of  potential,  not  as  forecasts  of  traffic. 

18  Air  Freight  Rate  Investigation,  Docket  No.  1705  et  al.,  decided  April 
21,  1948,  order  Serial  No.  E-1415. 
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shipments,  or  larger,  to  about  27  percent  on  2,400-mile 
movements.19  Additional  increases  ranging  from  zero  to 
almost  17  percent  have  resulted  from  the  application  of 
uniform  nation-wide  rate  scales  to  north-south  traffic  in 
the  eastern  part  of  the  country.  The  general  rail  freight 
rate  level  has  increased  approximately  60  percent 
24669  during  this  same  period.20  Thus  it  appears  that 
other  competing  transport  services  have,  during 
the  pendency  of  this  proceeding,  experienced  higher  costs 
and  established  increased  rates,  at  least  as  great  as  has 
the  air  freight  industry. 

Further  light  is  shed  upon  the  air  freight  potential  by 
the  figures  relating  to  rail  express.  The  rail  express  traf¬ 
fic  volume,  about  half  of  which  moved  at  first-class  rates, 
was  approximately  1.7  billion  ton-miles  in  1939.  (Figures 
for  the  war  years  are  much  higher  and  undoubtedly  reflect 
the  abnormal  transportation  situation  created  by  the  -war.) 
Projection  of  the  1939  traffic  volume  to  a  future  year,  on 
the  basis  of  a  conservative  estimate  of  national  disposable 
income,  indicates  a  probable  volume  of  2.5  billion  ton-miles. 
The  current  first-class  rail  express  rates,  adjusted  to  an 
air  mileage  basis,  and  air  freight  rates,  based  on  the  exist¬ 
ing  13  to  16  cents  per  ton-mile  rate  floor,  increased  for 
pick-up  and  delivery  at  50  cents  per  hundredweight  at  each 
terminal,  give  comparative  charges  in  cents  per  ton-mile 
as  follows,  for  selected  distances: 


Air-mile  distances 

300 

500 

1,000 

2,500 

Rail  express . 

.  27.5 

21.0 

15.6 

11.8 

Air  freight  . 

.  19.7 

17.0 

15.0 

13.8 

to 

to 

to 

to 

22.7 

20.0 

18.0 

16.8 

19  Increased  Express  Hates  and  Charges,  1946,  266  I.  C.  C.  369  (1946); 
269  1.  C.  C.  161  (1947)  ;  Mimeograph  opinion,  decided  December  29,  1948. 

20  Increased  Railway  Rates ,  Fares  and  Charges,  1946,  266  I.  C.  C.  537 
(1946);  Increased  Freight  Rates ,  1947,  270  I.  C.  C.  403  (1948);  Increased 
Freight  Rates,  1948,  272  I.  C.  C.  695  (1948). 
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24670  Considering  the  time  savings  by  air  freight  and 
these  rate  comparisons,  we  find  that  a  substantial 

portion  of  the  volume  of  railway  express  moving  over  300 
miles  at  first-class  rates — 768  million  ton-miles — is  air 
freight  potential  even  at  present  air  freight  rate  levels. 

Second-class  rail  express  moves  at  rates  which  are  75 
percent  of  the  first-class  express  rate.  While  the  spread 
between  such  rates  and  those  for  air  freight  will  not  be 
great,  it  would  be  incorrect  to  count  any  general  portion 
of  the  second-class  express  as  air  freight  potential  having 
easy  diversion  possibilities.  Items  moving  in  this  manner 
do  not  carry  the  “rush”  stamp  which  the  first-class  service 
connotes;  they  require  transportation  somewhere  in  be¬ 
tween  the  shortest  possible  time  and  the  lowest  possible 
cost.  Similar  reasoning  leads  us  to  reject  any  general  fore¬ 
cast  of  diversion  of  traffic  which  has  moved  via  carload  or 
less  than  carload  rail  freight,  via  carload  rail  express,  and 
via  motor  carrier.  On  a  comparative  rate  basis  alone,  such 
traffic  obviously  cannot  be  diverted  to  air  freight.  There 
are,  however,  a  substantial  number  of  specific  examples  and 
studies  of  record  which  point  out  other  economies  to  be 
realized  through  air  freight  service  which,  by  offsetting 
higher  transportation  costs  and  lowering  inventory  costs, 
promise  not  only  some  diversion  of  established  traffic  but 
also  the  development  of  new  business. 

On  the  basis  of  the  facts  of  record  with  respect  to  these 
special  areas  within  the  field  of  existing  surface  traffic 
moving  by  means  other  than  first-class  rail  express,  we  con¬ 
clude  that  even  in  this  field,  involving  competition 

24671  by  air  freight  against  substantially  lower  surface 
rates,  special  opportunities  exist  for  the  future 

growth  and  expansion  of  air  freight  traffic. 

The  speed  offered  by  air  movement  of  freight  has  opened 
new,  more  distant  markets  for  highly  perishable  commodi¬ 
ties.  The  shipment  of  cut  flowers,  which  represented  ap¬ 
proximately  560  tons,  or  6.5  per  cent  of  the  tonnage  handled 
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by  all  air  carriers  in  September  1948,  is  an  outstanding  ex¬ 
ample  of  such  new  traffic.  Newspapers  delivered  regularly 
to  points  too  distant  for  satisfactory  surface  movement 
have  constituted  almost  the  entire  traffic  of  the  applicant 
Airnews,  and  a  traffic  of  lesser  relative  importance  to  other 
air  carriers.  In  addition,  the  record  discloses  considerable 
advantages  in  the  shipment  by  air  of  such  items  as  wearing 
apparel.  The  speed  of  transit  not  only  permits  rapid  adap¬ 
tation  of  stocks  to  fashion  demands,  but  also  has  the  effect 
of  lessening  inventory  requirements. 

The  potential  air  freight  traffic  which  appears  capable 
of  diversion  from  rail  express  is  not  ideally  distributed. 
In  freight  operations  by  whatever  means,  the  one-way  na¬ 
ture  of  the  traffic  has  historically  presented  problems  of 
directional  unbalance.  There  are  heavy  concentrations  of 
industrial  production  in  the  northeast  and  Great  Lakes 
areas  of  the  country.  Agricultural  production  predomi¬ 
nates  across  the  southern  states  from  Florida  to  Cali¬ 
fornia.  A  summary  of  the  net  production  of  “air  candi¬ 
dates”  of  major  producing  areas  of  the  country,  as  pro¬ 
posed  for  service  by  U.  S.  Airlines,  is  indicative  of  those 
concentrations  of  activity.21  For  a  full  develop- 
24672  ment  of  the  air  freight  potential  out  of  the  indus¬ 
trial  areas,  there  is  indicated  a  need  for  a  reverse 
flow  of  agricultural  or  other  commodities.  With  the  excep- 

21  In  the  following  table  there  is  shown  the  net  surplus  of  industrial 
output  dollarwise  which  represents  export  activity  out  of  the  particular  area. 
Similarly,  the  deficiency  in  agricultural  products  represents  import  activity. 

Net  surplus  or  deficiency  ( — ) 


Area  Industrial  Agricultural 

Northeast  .  +  $2,793,415,950  —  $151,517,497 

North  Central  .  -|_  24,043,742  —  93,076,384 

Southeast  .  —  451,747,856  _|_  52,866,947 

Louisiana  .  —  144,734,439  _j_  5,724,563 

California  .  —  738,944,522  +  123,391,352 

Northwest  .  —  264,316,994  +  18,849,980 

Texas  .  —  353,351,512  +  2,198,076 
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tion  of  the  new  traffic  in  cut  flowers,  the  movement  of  such 
produce  to  date  has  not  been  very  substantial. 

24673  Studies  have  been  made  by  several  groups  di¬ 
rected  at  measuring  the  air  freight  potential  in 

agricultural  produce.22  The  bulk  of  such  traffic  moving 
over  long  hauls  goes  by  rail  freight.  Data  for  1941  indicate 
that  of  all  rail  traffic  in  fruits  and  vegetables,  1.43  per  cent 
moved  as  rail  express.  One  of  the  applicants  computed  the 
air  ton-miles  of  such  express  traffic  from  the  major  grow¬ 
ing  areas  to  five  major  industrial  centers,23  on  the  basis  of 
1941  and  1942  carlot  unload  data,  to  be  in  excess  of  47 
million  ton-miles.  A  part  of  the  difficulty  in  attracting  such 
items  to  air  freight  is  in  the  comparative  rates.  While  pro¬ 
spective  air  freight  rates  will  be  on  a  par  with  first-class 
rail  express  charges,  the  carlot  rail  express  charges  for 
these  products  are  much  lower,  i.e.,  in  the  region  of  3  to  7 
cents  per  ton-mile.  Air  freight  commodity  rates  appear 
necessary  to  attract  traffic  from  such  competition.  Many 
carriers  have  filed  commodity  rates  in  their  tariffs,  and  we 
have  indicated  that  these  will  be  approved  when  they  show 
promise  of  contributing  to  the  sound  development  of  this 
field.  Although  we  have  recently  instituted  investigations 
of  directional  and  class  rates  and  charges,24  we  cannot  now 
assume  that  the  present  disparity  in  rates  will  be  cured. 

We  do  not  underestimate  the  amount  of  develop- 

24674  mental  work  that  will  be  required  before  substan¬ 
tial  traffic  in  fruits  and  vegetables  will  move  by 

22  “Air  Cargo  Potential  in  Fresh  Fruits  and  Vegetables/'  Wayne  Univ. ; 
“Studies  in  Air  Transport  No.  1,  S.  A.  Larsen  (1944)  ;  “Florida’s  Produc¬ 
tion  of  Agricultural  Perishables  in  relation  to  the  Development  of  Air 
Freight,”  Bur.  Agr.  Econ.  and  Edward  S.  Evans,  Transp.  Res.  (1945)  ;  “Air 
Transport  of  Agricultural  Perishables,”  Bur.  Agr.  Econ.  (1945). 

23  Chicago,  Detroit,  Pittsburgh,  New  York,  and  Boston. 

24  Air  Freight  Rate  1  investigation — Directional  Commodity  Rates ,  Docket 
No.  1705  et  al.,  hearing  scheduled  April  4,  1949;  Class  Rate  Investigation , 
Docket  No.  3665,  Order  Serial  No.  E-2486,  February  21,  1949. 
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air.  Major  changes  in  planting,  processing,  packaging,  and 
marketing  may  be  essential  to  take  full  advantage  of  econ¬ 
omies  possible  through  air  freight,  and  producers  will 
doubtless  tend  to  move  cautiously  in  adopting  these  changes. 
There  is  little  dispute  between  the  parties  to  this  pro¬ 
ceeding  that  agricultural  produce  will  in  time  contribute 
an  important  part  of  total  air  freight  volume.  There  is 
disagreement  as  to  the  length  of  time  that  will  be  required 
to  realize  that  traffic.  While  this  matter  is  highly  conjec¬ 
tural,  given  only  the  equipment  now  available  and  under 
prevailing  economic  conditions,  we  are  inclined  to  agree 
with  those  who  forsee  a  protracted  period  of  experiment 
and  promotion  before  a  material  penetration  of  the  travel 
market  in  fruits  and  vegetables  can  be  accomplished.  As 
already  noted,  such  a  delay  in  realizing  traffic  will  not  be 
encountered  with  respect  to  a  few  selected  agricultural 
products,  such  as  cut  flowers. 

As  to  the  future  rate  levels  for  air  freight,  we  note  that 
Slick  and  Flying  Tiger  both  show  corporate  profits  for  the 
last  half  of  1948,  the  period  during  which  the  minimum 
rates  have  been  in  effect.  We  realize  that  those  profits  have 
depended  upon  revenue  from  other  sources  than  their  com¬ 
mon  carrier  air  freight  activities  such  a  revenue  from  air¬ 
craft  leases,  modification  work,  and  maintenance  work  for 
others.  Yet  the  gap  between  air  freight  revenues 
24675  and  expenses  is  not  great.1’5  Air  freight  rates  have 
fluctuated  widely  in  the  past  few  years,  and  much 
still  remains  to  be  done  in  finding  proper  commodity  or 
class  groupings  and  rates.  But  considering  present  results 
and  the  future  economies  that  are  possible  with  greater 

25  Thus,  for  example,  in  the  last  half  of  1948,  Slick  realized  revenues 
from  air  freight  transportation  in  the  amount  of  $1,972,684,  as  compared 
udth  expenses  in  the  amount  of  $2,262,114.  This  apparent  operating  loss 
from  air  freight  activity  in  amount  of  $289,430  was  largely  offset  by  net  in¬ 
come  from  Slick’s  Sales  &  Service  Division  in  amount  of  $242,723, 

The  figures  for  the  Flying  Tigers  for  the  same  period  exhibit  a  similar 
pattern. 
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volume  and  perhaps  with  improved  equipment,  we  anti¬ 
cipate  no  further  rate  increases  of  such  magnitude  as  would 
materially  change  the  over-all  potential  which  is  based 
upon  rates  presently  prevailing. 

It  is,  of  course,  not  possible  upon  the  record  before  us, 
dealing  with  the  early  growth  of  air  freight,  to  determine 
the  specific  items  and  the  traffic  in  each  that  will  ultimately 
constitute  a  part  of  the  nation’s  commerce  in  property  that 
will  move  by  air.  But  a  broader  view  of  air  freight  poten¬ 
tial  in  terms  of  total  traffic  is  afforded  by  rate-volume  com¬ 
parisons  between  air  freight  and  competing  surface  trans¬ 
port  means.  1941  data  show  surface  and  air  movement  of 
property  at  volumes  and  average  rates  as  follows : 

Based  on  Air-Milcagc 


Volume. 

Rate, 

Ton-miles 

Cents  per 

(Billions) 

ton-mile 

Railwav  freight . 

..  408.00 

1.10 

Truck  . 

..  26.50 

5.20 

Rail  LCL . 

7.72 

4.91 

Rail  express  . 

1.59 

12.30 

Fourth  class  mail.... 

.632 

12.64 

Air  express . 

.005 

81.50 

24676  On  the  basis  of  the  facts  of  record  relating  to 
traffic  and  air  freight  potential,  we  conclude  that 
even  in  the  absence  of  unusual  technical  advances  which 
would  permit  substantially  lower  rates,  there  is  a  poten¬ 
tial  domestic  traffic  for  air  freight  of  not  less  than  one 
billion  ton-miles  annually.  The  realization  of  that  poten¬ 
tial  and  its  translation  into  actual  air  freight  traffic  is, 
of  course,  subject  to  many  variables,  such  as  economic 
factors,  individual  effort,  competitive  action,  etc.  While 
the  potential  is  great,  it  will  require  intensive  development 
to  achieve  a  substantial  penetration  of  it. 
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Competition — The  finding  of  an  air  freight  potential 
many  times  larger  than  the  present  or  projected  traffic 
would  not  in  itself  justify  the  duplication  of  existing  facil- 
ities.=fi  Such  a  finding,  however,  does  bear  directly  upon  the 
possibility  of  traffic  diversion  from  existing  air  car- 

24677  riers,  and  possible  economic  effects  of  the  authori¬ 
zation  of  all-cargo  carriers.  The  unique  situation 

underlying  past  competition  between  the  applicants  and  the 
certificated  air  carriers  during  the  recent  period  of  air 
freight  growth  and  the  likelihood  of  a  continuing  growth 
negative  anv  contention  of  diversion  in  the  ordinarv  sense 
of  that  term.  The  applicants  in  the  past  developed  their 
traffic  from  the  traffic  potential ;  they  did  not  divert  it  from 
the  certificated  carriers.  In  fact,  the  applicants  and  the  cer¬ 
tificated  carriers  alike  have  drawn  their  traffic  from  the 
common  reservoir  of  the  air  freight  potential. 

In  view  of  the  size  of  that  potential,  as  reasonably  es¬ 
timated  on  the  present  record,  there  is  reason  to  believe 
that,  if  a  limited  number  of  all-cargo  carriers  which  are 
now  operating  should  be  certificated,  they  will  continue 
to  develop  their  traffic  from  the  cargo  potential  rather 
than  bv  diversion  from  the  certificated  carriers.  We  are 
unable  to  accept  the  conclusion,  therefore,  that  the  certifi¬ 
cation  of  a  few  exclusively  cargo  carriers  as  a  means  of 
promoting  and  developing  the  large  air  freight  potential 
would  inflict  a  destructive  diversion  upon  the  existing 
certificated  carriers.  Any  such  conclusion  would  be  at  war 
with  the  facts  of  the  present  record  and  could  not  qualify 
as  a  basis  for  the  informed  judgment  which  is  expected  of 
an  administrative  body  charged  with  the  important  re¬ 
sponsibilities  which  have  been  delegated  to  this  Board. 

This  conclusion  rests  in  part  on  our  belief  that  the  opera¬ 
tions  of  the  certificated  carriers  will  receive  their 

24678  substantial  benefits  from  air  freight  to  the  extent 
that  freight  can  be  handled  on  combination  air- 

26  Set*  Sorthvest  Air,  et  al.,  Chicago-Milwaulcee-New  Yorlc,  6  C.  i  B. 
217,  228,  232  (1944). 
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craft  and  in  appropriate  local  areas.  Tlie  out-of-pocket 
costs  of  providing  such  service  are  low  and  the  opportu¬ 
nity  to  achieve  additional  net  revenue  favorable. 

In  most  passenger  airplanes  operated  hr  the  certifi¬ 
cated  carriers  there  is  some  space  available  for  the  car¬ 
riage  of  air  freight.  The  total  is  appreciable,  even  after 
discounting  much  of  it  because  of  its  availability  at  times 
or  places  not  coinciding  with  the  traffic  demands.  In 
September  1948,  American  had  space  available  for  5,825,- 
748  ton-miles  of  air  freight  in  its  passenger  planes.  Freight 
which  actually  moved  in  such  space  was  892,459  ton-miles, 
a  15.4  per  cent  utilization  of  the  available  capacity.  As¬ 
suming  that  the  passenger  operations  of  American  pro¬ 
vided  one-fifth  of  the  industry  total,  there  is  indicated  an 
annual  capacity  for  freight  of  almost  350  million  ton-miles 
in  passenger-carrying  equipment.  A  15.4  per  cent  utiliza¬ 
tion  of  this  capacity  would  account  for  approximately  54 
million  ton-miles  of  air  freight.  If  utilization  of  such  space 
can  be  increased  to  25  per  cent  it  would  carry  about  87.5 
million  ton-miles  of  freight  annually. 

The  use  of  this  available  space  in  so-called  “combina¬ 
tion”  planes  for  the  carriage  of  air  freight  obviously  bene¬ 
fits  both  the  air  carrier  and  the  shipper.  The  passenger 
flight  is  thereby  generating  additional  revenues  for  the 
carrier  through  utilization  of  space  that  would  otherwise 
be  wasted.  The  shipper  will  be  assured  of  service  even 
though  total  air  freight  to  and  from  his  locality  would  not 
in  the  aggregate  be  enough  to  support  a  regular  service 
devoted  solely  to  that  traffic.  Even  with  the  fore- 
24679  seeable  air  freight  growth  it  is  apparent  that  many 
of  the  720  points  now  certificated  for  passenger, 
property,  and  mail  service  will  not  develop  a  volume  of 
air  freight  to  warrant  regular  schedules  of  all-cargo  air¬ 
craft.  The  routes  of  most  of  the  so-called  feeder  carriers 
and  some  of  the  permanently  certificated  regional  carriers 
may  not  develop  air  freight  in  such  regular  volume  as 
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would  economically  justify  their  maintenance  and  opera¬ 
tion  of  all-cargo  aircraft.  In  September  1948,  7  of  the  16 
permanently  certificated  domestic  carriers  did  not  sched¬ 
ule  any  all-cargo  flights  over  their  routes.27  No  feeder 
carrier  scheduled  any  all-cargo  flights;  but  each  of  those 
7  “regional”  carriers  and  most  of  the  “feeder”  carriers 
had  air  freight  tariffs  on  file  and  derived  additional  reve¬ 
nue  from  the  carriage  of  freight  traffic.  Among  the  cer¬ 
tificated  carriers  who  operate  all-cargo  planes  a  logical 
pattern  of  service  is  emerging  which  provides  for  regular 
schedules  of  all-cargo  aircraft  to  major  route  points  only. 
The  normal  volume  traffic  demands  of  lesser  intermediate 
points  are  met  by  utilization  of  combination  aircraft. 
Where  occasional  traffic  at  these  points  exceeds  the  capa¬ 
city*  of  the  combination  schedules,  then  an  effort  is  made 
to  accommodate  the  traffic  by  adding  the  point  as  a  stop 
on  an  all-cargo  flight.  This  pattern  of  service,  expanded 
as  required  by  traffic  increases,  is  that  which  will  be  af¬ 
forded  by  the  multiple-service  carriers  in  the  foreseeable 
future  and  appears  to  be  a  sound  and  logical  ex- 
24680  pansion  from  a  passenger,  mail,  and  express  serv¬ 
ice.  In  view  of  the  facts  that  only  a  few  of  the 
presently  certificated  air  carriers  have  even  yet  paid  any 
substantial  attention  to  freight  carriage  in  all-cargo  equip¬ 
ment,  that  those  who  have  put  forth  any  real  endeavor  in 
that  direction  have  steadily  increased  their  volume  of 
business  notwithstanding  the  concurrent  competition  of 
the  non-certificated  cargo  carriers,  and  that  a  portion  of 
the  air  freight  market  will  remain  reserved  at  least  for 
the  present,  for  development  by  the  existing  certificated 
carriers,  it  is  plain  that  the  certifications  herein  decided 
will  not  result  in  any  substantial  diversion  of  past  or 
present  business.  On  the  contrary,  it  is  our  contempla- 

27  The  carriers  were  Chicago  and  Southern,  Colonial,  Continental,  In¬ 
land,  Mid-Continent,  Northeast,  and  Western. 
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tion  that  the  air  freight  business  of  the  combination  car¬ 
riers  will  continue  to  grow,  as  indeed  it  should  and  must. 
In  assaying  the  possible  economic  effects  of  the  authoriza¬ 
tion  of  all-cargo  carriers,  there  remains  also  the  impor¬ 
tant  fact  that  the  presently  certificated  carriers  have  de¬ 
veloped  a  business  exclusive  of  mail,  express,  and  freight, 
which  in  1948  produced  total  revenues  of  $346,000,000.  A 
billion  ten-miles  of  air  freight  even  at  prevailing  rates 
would  produce  between  $150,000,000  and  $200,000,000  in 
revenue.  Certainly,  the  presently  certificated  carriers  have 
in  their  passenger  traffic  a  type  of  carriage  of  such  charac¬ 
ter  and  size  which  by  itself  should  provide  ample  opportu¬ 
nity  under  honest,  economic,  and  efficient  management  for 
the  devolopment  of  profitable  operations.  There  seems  to 
be  little  logic  in  believing  that  a  monopoly  of  air  freight 
would  make  the  bulk  of  their  business — passenger-carry¬ 
ing — profitable.  Neither  the  incidental  develop- 
24681  ment  of  air  freight  inherent  in  its  conduct  as  a 
supplement  to  passenger  business  nor  the  subsidi¬ 
zation  of  the  passenger  business  by  the  freight  business 
appear  desirable  as  a  matter  of  public  policy  in  the  pres¬ 
ent  stage  of  the  development  of  air  transportation. 

Nature  of  the  issues — In  view  of  the  contention  which 
has  been  advanced  that  the  factual  evidence  of  record  is 
not  sufficiently  substantial  to  justify  the  certification  of 
any  all-cargo  carriers,  it  is  essential  in  disposing  of  the 
present  case  that  we  keep  in  mind  the  nature  of  the  basic 
issue  involved.  That  issue  is  primarily  promotional  in 
character  and  relates  to  developmental  rather  than  purely 
regulatory  purposes.  This  characteristic  of  the  statutory 
scheme  serves  to  distinguish  the  Civil  Aeronautics  Board 
from  judicial  tribunals  and  even  from  many  regulatory 
bodies.  Thus  the  Civil  Aeronautics  Board,  in  addition  to 
regulatory  functions  which  are  concerned  with  the  protec¬ 
tion  of  the  users  of  a  public  service,  has  been  entrusted  by 
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the  Congress  with  a  major  promotional  and  developmental 
responsibility — the  encouragement  and  development  of  a 
national  system  of  air  transportation  which  will  be  ade¬ 
quate  to  the  needs  of  commerce,  the  postal  service  and  the 
national  defense. 

Throughout  the  text  of  the  Civil  Aeronautics  Act  runs 
the  unmistakable  thread  of  this  developmental  objective. 
The  Board  is  directed  “to  consider  as  being  in  the  public 
interest  and  in  accordance  with  the  public  convenience  and 
necessity  the  encouragement  and  development”  of  the  na¬ 
tional  transportation  system  above  described.  It  is  to 
fix  mail  rates,  not  in  accordance  with  the  orthodox 
246S2  standards  of  fair  and  reasonable  compensation  for 
service  performed,  but  with  due  regard  to  the  finan¬ 
cial  need  of  the  carrier  “to  maintain  and  continue  the 
development”  of  a  national  system  of  air  transportation 
adequate  to  the  national  objectives  mentioned.  Thus  the 
Civil  Aeronautics  Act  is  not  designed  wholly  as  a  code 
for  the  adjustment  of  conflicting  private  rights  through 
adjudications,  but  expresses  the  desire  of  Congress,  through 
administrative  control,  to  encourage  and  guide  the  de¬ 
velopment  of  a  dynamic  industry  vitally  related  to  the  na¬ 
tional  interest. 

Administrative  bodies  of  the  type  of  the  Civil  Aero¬ 
nautics  Board  are  concerned,  as  the  Supreme  Court  has 
pointed  out,  with  “ascertaining  what  is  to  satisfy  the  re¬ 
quirements  of  the  public  interest  in  relation  to  the  needs 
of  vast  regions  and  sometimes  the  whole  nation  in  the 
enjoyment  of  facilities  for  transportation,  communication 
and  other  essential  public  services.  These  differences  in 
origin  and  function  preclude  wholesale  transplantation  of 
the  rules  of  procedure,  trial,  and  review  which  have  evolved 
from  the  history  and  experience  of  courts.  Thus,  this 
Court  has  recognized  that  bodies  like  the  Interstate  Com¬ 
merce  Commission,  into  whose  mould  Congress  has  cast 


1045 


Tentative  Opinion 

more  recent  administrative  agencies,  ‘should  not  be  too 
narrowly  constrained  by  technical  rules  as  to  the  admis¬ 
sibility  of  proof,’  Interstate  Commerce  Commission  v. 
Baird,  194  U.  S.  25,  44,  should  be  free  to  fashion  their  own 
rules  of  procedure  and  to  pursue  methods  of  inquiry  cap¬ 
able  of  permitting  them  to  discharge  their  multitudinous 
duties.” 28 

24683  Considered  in  the  light  of  the  above  statement 
and  the  developmental  nature  of  the  function  in¬ 
volved  in  the  issue  before  us,  we  cannot  agree  with  the 
contention  that  the  issue  of  public  convenience  and  neces¬ 
sity  in  the  present  case  is  to  be  resolved  solely  upon  the 
basis  of  past  and  current  facts  whose  weight  must  be 
strictly  weighed  as  in  the  adjudication  of  a  factual  issue 
in  a  court  of  law.2®  Our  decision  must  also  take  into  ac¬ 
count  and  give  appropriate  weight  to  broad  considerations 
of  future  welfare  related  to  the  development  of  a  new 
type  of  air  commerce  which  until  a  comparatively  recent 

28  Federal  Communications  Commission  v.  Pottsville  Broadcasting  Co ., 
309  U.  S.  143. 

29  In  Beaumont ,  S .  L.  <$•  W\  A.  Co.  v.  United  States ,  36  F.  (2d)  789  (1929) 
aff7d.  282  U.  S.  74  (1930),  the  Supreme  Court  in  affirming  a  decision  of 
the  Interstate  Commerce  Commission  in  a  rate-making  case  said  in  part: 
“The  Commission  in  its  reports  says:  ‘Obviously  it  is  impossible  to  employ 
any  mathematical  formula  which  will  operate  with  precision,  and  it  is 
necessary  to  be  guided  by  general  judgment  after  considering  and  weighing 
as  well  as  we  can  the  evidence  before  us.-  This  we  take  it  properly  describes 
the  duty  of  the  Commission,  and  presumably  nobody  was  better  qualified 
to  act  upon  the  evidence  than  this  Commission,  with  its  expert  knowledge 
and  ‘national  vision.7  As  has  already  been  noted,  the  Commission  is  not 
bound  by  technical  rules  of  procedure  or  evidence,  and  it  is  not  expected 
nor  required  that  its  decisions  can  be  tested  by  any  mathematically  correct 
rules.  It  was  therefore  not  incumbent  upon  the  Commission  to  produce  a 
definite,  positive  statement  of  the  difference  in  cost  of  handling  traffic  in 
the  two  territories  involved.  Neither  was  it  essential  that  it  state  the  exact 
differences  in  the  traffic  density  and  weight  to  be  attached  thereto,  but 
the  Commission  is  endowed  with  power  and  authority  to  consider  and  weigh 
all  the  evidence,  facts,  and  circumstances,  apply  its  expert  knowledge  and 
experience  to  the  situation,  and  reach  a  conclusion  and  judgment  based 
thereon7.”  See  Administrative  Tribunals  and  the  Rules  of  Evidence ,  by  Harold 
M.  Stephens  (p.  20). 
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time  has  received  little  attention.  Such  an  approach,  must 
necessarily  be  predicated  upon  future  estimates  as  well 
as  present  facts  for  it  is  keyed  to  future  goals  and  an 
effort  to  envisage  the  shape  of  things  to  come. 

24684  In  deciding  the  present  case  we  have  not  been 
unmindful  of  the  foregoing  principles.  The  cer¬ 
tification  of  unsubsidized  all-cargo  carriers  will  require 
such  carriers  to  bend  all  their  efforts  and  to  direct  their 
abilities  and  skill  to  the  full  development  of  the  air  freight 
potential.  Such  carriers  will  not  be  able  to  rely  on  pas¬ 
senger  operations  or  mail  payments  to  furnish  the  greater 
portion  of  their  revenues.  They  will  live  and  prosper  only 
through  their  ability  to  develop  an  economic  business  and 
by  constant  search  for  new  techniques,  new  business  and 
new  equipment.  To  the  extent  that  they  succeed  in  such 
endeavors  they  will,  by  their  example,  benefit  the  present¬ 
ly  certificated  carriers  and  air  transportation  as  a  whole; 
and  new  methods,  equipment  and  managerial  improvements 
will  be  made  available  to  the  entire  industry.  Thus,  the 
cargo  carriers  will  provide  a  valuable  yardstick  for  meas¬ 
uring  the  alertness  and  efficiency  of  other  carriers  of  cargo. 

In  addition  to  providing  a  yardstick  of  efficiency,  the 
property-only  carriers  will  also  provide  a  valuable  yard¬ 
stick  of  costs.  Reliable  cost  data  for  freight  operations 
by  carriers  of  persons,  property  and  mail  are  difficult  to 
obtain.  As  shown  by  experience  in  the  Air  Freight  Rate 
Investigation ,  supra,  numerous  problems  of  allocation  of 
costs  between  the  various  types  of  service  are  encountered, 
not  only  in  indirect  but  also  in  direct  costs.  More  impor¬ 
tantly,  it  is  contended  that  the  mail  and  passenger  car¬ 
riers  have  little  incentive  to  achieve  the  ultimate  in  econo¬ 
my  and  efficiency  of  freight  operations,  due  to  the  fact  that 
they  receive  mail  payments  which  assure  them 

24685  reasonable  profits.  Whatever  may  be  the  validity 
of  these  contentions  it  is  extremely  difficult,  if  not 
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impossible,  for  the  Board  to  undertake  to  review  and  pass 
judgment  upon  the  innumerable  items  of  expense  of  an 
operation  in  order  to  determine  a  proper  cost  level.  And 
comparison  of  the  costs  of  one  mail  carrier  with  those  of 
another  mail  carrier,  under  the  circumstances,  has  only 
a  limited  value.  The  certification  of  additional  property- 
only  carriers  will  provide  an  important  and  useful  yard¬ 
stick  of  cost  at  a  critical  period  in  the  development  of  the 
air  freight  business.  Such  carriers  have  fewer  problems 
of  allocation  of  cost,  and,  in  the  absence  of  authority  to 
carrv  mail,  have  everv  incentive  to  achieve  low  costs. 

During  the  period  of  growing  operations  by  some  of 

the  applicants  as  scheduled  cargo  carriers  under  Section 

292.5  of  the  Board’s  Kegulations,  the  air  freight  carried 

bv  the  certificated  carriers  increased  tremendouslv.  It  is 
*  * 

neither  possible  nor  necessary  to  determine  whether  this 
growth  must  be  credited  primarily  to  the  spur  of  competi¬ 
tion  provided  by  the  cargo  carriers,  or  whether  the  growth 
would  have  occurred  without  them.  In  either  event,  the 
existence  in  the  field  of  cargo  carriers  is  likely  to  provide 
a  continuing  spur  of  competition  to  presently  certificated 
carriers. 

The  conclusions  we  have  just  outlined  are  predicated 
primarily  upon  considerations  concerning  the  fullest  pos¬ 
sible  development  of  air  freight  service  and  the  establish¬ 
ment  of  comparative  operating  standards.  In  the  basic 
definition  of  public  convenience  and  necessity,  requiring 
an  air  transportation  system  “properly  adopted  to 
24686  the  present  and  future  needs  of  the  foreign  and 
domestic  commerce  of  the  United  States,  of  the 
Postal  Service,  and  of  the  national  defense,”  these  con¬ 
siderations  relate  primarily  to  the  interests  of  our  com¬ 
merce.  Our  determination  herein,  however,  is  likewise 
consistent  with  and  in  furtherance  of  the  interests  of  the 
national  defense. 
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National  defense — Public  statements  made  by  high  offi¬ 
cials  in  military  and  civilian  transport  services  and  intro¬ 
duced  in  this  proceeding  emphasize  the  national  defense 
need  for  an  operating  fleet  of  transport  aircraft  many 
times  larger  than  that  now  in  use  by  the  certificated  air 
lines.  The  applicants  contend  that  their  certification  as 
air  freight  carriers  will  contribute  substantially  toward 
that  goal. 

The  operation  and  maintenance  of  such  a  fleet  and  the 
trained  personnel  to  operate  it  depends  primarily,  however, 
upon  the  availability  of  sufficient  actual  traffic  to  permit 
its  operation  on  a  sound  commercial  basis.  The  certifica¬ 
tion  of  the  property-only  carriers  will  serve  the  national 
defense  needs  principally  to  the  extent  that  this  action  will 
bring  about  a  more  rapid  development  of  the  air  freight 
market  and  lead  to  a  commercial  demand  for  air  freight 
transportation  greater  than  if  the  air  freight  field  were 
left  exclusively  to  the  certificated  carriers.  Since  we  have 
found  elsewhere  in  this  opinion  that  the  certification  of 
the  all-property  carriers  will  lead  to  a  more  rapid  develop¬ 
ment  of  the  market,  it  must  be  concluded  that  the  certifi¬ 
cation  of  these  carriers  will  serve  the  interests  of  national 
defense. 

24687  Mail  service — For  the  sake  of  complete  discus¬ 
sion,  it  is  pertinent  to  treat  briefly  the  impact,  or 
lack  of  impact,  of  our  conclusions  herein  upon  the  third 
category  of  interests  embraced  in  the  concept  of  public 
convenience  and  necessity,  namely,  the  interests  of  our 
postal  service.  Much  argument  has  been  directed  toward 
the  question  relating  to  whether  any  of  the  applicants 
should  be  authorized  to  engage  in  the  carriage  of  mail  in 
addition  to  property.  The  applicants  have  adopted  the 
position  that  they  are  willing  to  carry  mail  on  any  of 
the  routes  awarded  to  them  only  if  it  is  found  that  such 
service  is  required  by  the  Post  Office  Department.  While 
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the  original  applications  of  several  of  the  parties  sought 

authority  to  carry  mail,  none  of  these  has  been  pressed 

and  indeed  several  of  the  applicants  have  indicated  that 

they  would  prefer  that  no  such  authority  l>e  incorporated 

in  anv  certificates  awarded. 

* 

While  the  Post  Office  Department  is  not  a  formal  party 
to  the  proceeding  it  did  participate  as  an  informal  inter¬ 
vener  and  presented  a  witness,  sponsored  by  Public  Coun¬ 
sel,  in  support  of  the  Department’s  views.  This  witness 
testified  that  the  Department  neither  opposed  nor  sup¬ 
ported  any  of  the  applications  but  nevertheless  pointedly 
indicated  that  the  postal  service  could  not  utilize  sched¬ 
ules  for  the  carriage  of  mail  on  irregular  flight  frequencies 
such  as  are  inherent  in  proposals  for  so-called  demand  and 
seasonal  service.  In  fact,  the  testimony  of  this  witness 
shows  that  mail  is  more  expeditiously  handled  on  pas¬ 
senger  schedules  of  the  existing  certificated  carriers  than 
on  the  all-cargo  flights  of  these  carriers.  It  was  pointed 
out  that  such  factors  as  excessive  loading  time,  stops  at 
nonscheduled  points  and  an  inferior  priority  for 
24688  loading  and  unloading  of  the  all-cargo  flights  com¬ 
pel  the  preference  for  passenger  schedules  in  all 
movements  of  first-class  mail.  Xo  attempt  was  made  by 
the  Post  Office  witness  to  evaluate  or  pass  upon  the  merits 
of  any  of  the  applications.  In  general  it  was  stated  that 
while  the  Department  was  interested  in  the  extension  of 
air  mail  service  to  new  points  it  also  desired  that  the  cer¬ 
tificated  carriers  attain  economic  self-sufficiency  which 
would  result  in  possible  reductions  in  the  air  mail  pay¬ 
ments. 

We  have  previously  stressed  the  changing  and  growing 
nature  of  the  service  we  are  herein  authorizing.  The  poten¬ 
tial  market  appears  to  be  sufficient  to  warrant  economic 
operations  by  the  carriers  we  are  certificating.  Facts  of 
record  lend  credence  to  the  assertion  of  the  applicants 
that  air  freight  can  be  developed  without  subsidy  from 
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the  Government  in  the  form  of  mail  payments.  Certainly 
we  believe  it  to  be  very  much  in  the  public  interest  to  test 
the  possibilities  of  reaching  this  goal  through  concentra¬ 
tion  of  the  efforts  of  the  applicants  on  the  carriage  of 
property  only.  If  experience  during  this  developmental 
period  proves  that  the  estimates  of  potential  traffic  have 
been  overly  optimistic  and  that  operations  cannot  be 
economically  conducted  without  mail  pay,  then  one  of 
the  basic  reasons  underlying  our  decision  herein  will  have 
disappeared.  We  do  not  view  the  authorizations  granted 
as  involving  any  question  relating  to  additional  mail 
service.  It  must  not  be  forgotten  that  between  practically 
all  of  the  major  cities  of  the  country,  there  is  available 
today  an  adequate  air  mail  system  by  the  existing  cer¬ 
tificated  carriers.  It  is  only  from  these  points  that  the 
all-property  carrier  could  be  expected  to  generate  any 
substantial  mail  shipments. 

246S9  Moreover,  the  all  freight  operator  could  only 
be  expected  to  generate  new  mail  shipments  from 
the  small  outlying  points  which  they  propose  to  serve  on 
a  so-called  seasonal  or  demand  basis.  While  the  freight 
shipments  out  of  these  points  might  be  substantial,  it 
appears  reasonably  clear  that  mail  to  and  from  these 
smaller  points  would  be  relatively  light.  As  was  pointed 
out  by  the  Post  Office  Department  witnesses,  it  seems  un¬ 
likely  that  the  Department  could  utilize  any  service  so 
irregular  in  nature. 

For  the  reasons  previously  stated,  we  do  not  see  any  ad¬ 
vantage  that  would  accrue  to  the  public  during  any  part  of 
the  developmental  period  if  these  carriers  were  certifi¬ 
cated  to  carry  mail  in  addition  to  freight.  The  carriers 
herein  certificated  have  strongly  urged  that  they  can  con¬ 
duct  the  service  without  benefit  of  Government  aid  and 
have,  in  fact,  exhibited  a  determination  to  do  so.  We  find 
that  the  public  convenience  and  necessity  do  not  require 
that  mail  be  carried  over  any  of  the  routes  certificated. 
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It  may  be  noted  at  this  point  that  one  argument  which 
has  been  raised  against  the  certification  of  any  all-freight 
carriers  is  that  the  award  of  any  authority  at  this  time 
would  be  merely  one  step  toward  ultimate  mail  certifica¬ 
tion  and  thus,  in  the  long  run,  toward  burdening  the  gov¬ 
ernment  with  the  support  of  the  all-freight  carriers.  We 
have  made  it  abundantly  clear,  however,  that  in  this  present 
proceeding  wre  find  the  public  convenience  and  necessity 
not  to  require  certification  of  the  applicants  for  carriage 
of  mail,  and  have  further  specifically  stated  that  one  im¬ 
portant  factor  in  our  determination  to  grant  temporary 
authority  is  that  the  freight  carriers  which  will  be 
24690  certificated  herein  will  not  receive  support  in  the 
form  of  mail  pay.  Any  speculation,  therefore,  that 
at  some  other  time  and  in  some  other  circumstances  we 
might  arrive  at  some  other  conclusion  would  have  no  rele¬ 
vance  to  the  issues  of  the  present  case. 

Temporary  authorizations  required. — While  air  freight 
is  certain  to  assume  an  important  place  in  future  air 
transport  operations,  there  are  still  many  imponderables 
which  can  be  resolved  only  as  the  result  of  experience 
bearing  upon  the  ultimate  pattern  of  service  that  will 
best  meet  the  need  of  the  public  in  this  field.  We  find  that 
the  public  convenience  and  necessity  clearly  require  tempo¬ 
rary  certification  of  a  limited  number  of  all-freight  car¬ 
riers  at  this  time.  We  view  the  certificated  period  herein 
authorized  as  part  of  a  developmental  or  test  period  which 
will  supply  evidence  to  chart  the  more  distant  course. 
We  find  that  there  is  a  public  need  for  a  test  of  all  cargo 
carriage  by  carriers  concentrating  on  all-freight  service 
under  temporary  certificates  of  public  convenience  and 
necessity.  Such  action  will  give  stability  to  those  opera¬ 
tions  over  a  fair  trial  period.  At  the  end  of  that  time 
the  Board  will  be  in  a  position  to  make  a  sound  appraisal 
of  the  economic  potentialities  of  the  operations. 
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Because  of  the  major  changes  in  equipment  and  facili¬ 
ties  involved  for  shippers  of  certain  commodities  in  adopt¬ 
ing  air  freight  for  transport  of  their  products,  there  is  a 
need  for  authorizations  for  a  period  of  time  which  will 
give  the  new  carriers  a  fair  chance  to  develop  such  new 
traffic.  Since  the  applicants  selected  are  presently  operat¬ 
ing  and  are  in  a  position  rapidly  to  initiate  service  as  cer¬ 
tificated,  we  conclude  that  temporary  authorization 
24691  for  a  period  of  five  years  is  appropriate.30 

Upon  the  basis  of  the  evidence  of  record  we 
are  convinced  that  there  is  an  air  freight  potential  sufficient 
to  justify  the  certification  of  three  all-cargo  carriers31 — 
two  operating  transcontinental^*  and  one  between  the 
north  and  south — from  the  applicants  in  the  present  case 
for  a  limited  period  of  five  years,  and  that  such  an  author¬ 
ization  would  provide  the  kind  of  experience  necessary 
to  a  judgment  with  respect  to  the  permanent  policy  which 
may  be  required  by  the  national  interest.  The  record  makes 
clear  that  such  an  authorization  would  not  affect  the 
competitive  balance  presently  existing  between  the  present 
all-cargo  carriers  and  the  certificated  carriers  or  affect 

30  It  may  be  contended  that  these  objectives  can  be  achieved  by  ex¬ 
tension  of  Section  292.5,  thus  obviating  the  need  for  certification.  We  be¬ 
lieve,  however,  that  the  authorizations  and  the  duties  of  the  successful 
applicants  and  the  present  certificated  carriers  should  be  put  on  a  comparable 
basis.  Furthermore,  the  specific  authority  of  fixed  duration,  provided  by  a 
certificate,  should  permit  all-property  carriers  to  establish  more  easily  stable 
relationships  with  financial  institutions  for  the  provision  of  necessary  capital. 
It  should  also  permit  the  establishment  of  continuing  relationships  with 
shippers  out  of  which  will  grow  a  better  realization  of  the  inherent  values 
of  air  shipment  through  experience  and  experimentation.  The  more  tenuous 
authority  of  uncertain  duration  which  would  be  provided  by  an  exemption 
might  seriously  hinder  the  establishment  on  a  firm  basis  of  such  relationships. 

31  We  exclude  from  consideration  here  the  service  which  we  are  authoriz¬ 
ing  Airnews  to  operate.  The  certification  of  Airnews  rests  upon  somewhat 
different  facts  and  involves  special  service  peculiar  to  its  application,  and 
the  routes  awarded  are  wholly  confined  to  a  small  portion  of  the  southeast 
part  of  Texas. 
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adversely  the  latter.  Such  action  promises  to  be  benefi¬ 
cial  not  only  to  the  interests  of  the  nation’s  commerce  but 

* 

to  the  national  defense  as  well  and  would  contribute  to 
the  fulfillment  of  the  promotional  and  developmental  pur¬ 
poses  of  the  Civil  Aeronautics  Act. 

Area  certification. — Several  applicants  have  requested 
that  authority  to  render  air  freight  service  be  not  limited 
by  the  naming  of  specific  points,  and  that  the  certificates 
issued  be  worded  in  terms  of  geographically  de- 
24692  fined  areas.  They  would  then  hold  out  to  any  point 
in  such  areas  having  adequate  airport  facilities 
a  continuing  offer  of  demand  service,  making  a  stop  at 
any  such  point  when  minimum  tariff  traffic  requirements 
were  met.  Such  authority,  it  is  contended,  would  permit 
a  flexibility  of  service  necessary  effectively  to  meet  fluctu¬ 
ating  and  seasonal  traffic  demands  and  readily  pe  mit  the 
testing  of  the  traffic  potential  at  points  throughout  the 
areas  in  this  developmental  period. 

The  proposal  incorporates  features  which  appear  sound 
for  the  development  of  air  freight.  It  recognizes  that  cer¬ 
tains  items  move  sporadically,  or  seasonally,  from  points 
that  might  not  support  a  regular  air  service,  or  in  quanti¬ 
ties  that  could  not  be  handled  in  combination  planes.  The 
plan  proposes  to  serve  that  traffic  when  it  is  economically 
justified,  and  retain  flexibility  of  routing  between  points 
served.  The  traffic  backbone  of  such  a  demand  operation 
would  necessarily  be  the  movement  between  the  major 
traffic  centers  of  the  country.  But  it  would  also  serve  points 
having  irregular  need  for  air  freight  service  and  link 
them  directly  with  their  major  markets.  The  potential 
traffic  from  such  points  is  important  to  the  future  of  air 
freight  for  the  improvement  of  flow  balance  and  the  re¬ 
sultant  over-all  economies  that  can  in  turn  be  translated 
into  lower  rates. 
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A  review  of  the  record  herein  discloses  that  the  develop¬ 
ment  of  this  traffic  can  equally  be  obtained  by  naming 
specific  terminal  and  intermediate  points  to  be  served  on 
the  routes  authorized.  We  do  not  believe  that  this  develop¬ 
ment  would  be  further  enhanced  by  the  authorization  of 
service  to  a  large  area  where  the  carrier’s  efforts  might 
well  be  diluted  to  the  point  where  service  to  many 

24693  of  the  cities  involved  would  be  inadequate.  Such 
a  situation  would  hinder  our  subsequent  evalua¬ 
tion  of  the  desirability  of  continuing  this  type  of  service 
at  the  expiration  of  the  temporary  period  for  wThich  author¬ 
izations  are  being  granted.  While  not  deciding  whether 
the  Act  specifically  vests  this  Board  with  authority  to 
award  area  certificates  which  omit  the  naming  of  points 
to  be  served,  we  conclude  that  the  best  interest  of  the  public 
will  be  presently  served  by  naming  the  points  in  the  cer¬ 
tificate. 

While  we  have  concluded  that  the  certificates  to  be  is¬ 
sued  should  name  specific  terminal  and  intermediate  points, 
we  find  that  a  grouping  of  points  of  service  conforming 
generally  to  the  areas  proposed  will  permit  a  flexibility 
of  routing  and  operations  which  is  required  by  the  public 
convenience  and  necessity  for  the  development  of  air 
freight  traffic. 

It  is  important  to  note  that  we  do  not  propose  here  to 
relieve  the  air  freight  carriers  from  their  obligations  under 
section  404(a)  of  the  Act  to  provide  adequate  service  in 
connection  with  the  air  transportation  authorized  by  their 
certificates.  In  other  words,  the  theory  of  demand  service 
may  not  be  twisted  to  cloak  either  a  denial  of  service  or 
the  performance  of  inadequate  air  freight  service. 

24694  Under  these  certificates,  as  under  the  outstanding 
passenger  certificates,  service  to  a  designated  point 

may  not  be  abandoned  or  temporarily  suspended  without 
the  permission  of  the  Board,  granted  upon  specific  appli- 
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cation,  or,  in  certain  types  of  situations,  by  regulation. 
Likewise,  implementation  of  the  demand  service  proposals 
through  specification  in  the  filed  tariffs  of  minimum  loads 
must  meet  such  standards  of  adequacy  of  service  as  may 
be  found  to  be  reasonable  and  necessary  for  the  kind  of 
air  transportation  here  involved. 

Selection  of  routes. — It  is  clear  that  if  we  are  to  receive 
the  widest  possible  benefits  of  the  experiment  and  diffuse 
the  benefits  of  competition,  the  route  structure  for  an  all¬ 
property  operation  (other  than  the  specific  proposal  sub¬ 
mitted  by  Airnew^s)  must  be  approached  on  an  area-to- 
area  basis.  The'  majority  of  data  introduced  in  support  of 
the  various  proposals  was  presented  in  this  form. 
24695  However,  our  decision  to  name  the  points  in  a  cer¬ 
tificate  does  not  preclude  us  from  authorizing  serv¬ 
ice  between  points  within  an  area  and  such  points  within 
other  areas  as  will  satisfy  the  public  demand.  In  view  of 
the  above,  the  selection  of  the  routes  found  to  be  required 
wdll  be  first  considered  for  convenience  in  terms  of  areas, 
writh  such  points  named  within  the  particular  areas  as 
wTill  best  meet  the  needs  of  the  traffic. 

Those  applications  which  were  on  an  area  basis  were 
fairly  uniform  in  proposing  areas  to  be  served.  The 
boundaries  of  the  various  areas  differ  to  some  degree  in 
the  several  applications,  but  generally  there  is  emphasis 
on  the  transcontinental  routes  between  the  California  area, 
the  north  Central  area,  and  the  Northeast  area.  To  some 
lesser  extent,  service  is  proposed  to  join  those  areas  with 
the  southeast,  Louisiana,  Texas,  and  Northwest  areas.  Of 
these  areas  the  Northeast  and  North  Central  produce  a 
net  surplus  of  industrial  products  and  a  net  deficiency  of 
agricultural  products.  In  the  others  the  reverse  situation 
prevails.  The  order  of  importance  of  these  areas  as  in¬ 
dustrial  or  agricultural  exporters  is  as  follows: 


1056 


Tentative  Opinion 


Industrial  surplus32 

Agricultural  surplus33 

Northeast  . 

1 

California . 

1 

North  Central . 

2 

Southeast  . 

o 

•ml 

Northwest . 

3 

Louisiana  . 

4 

Texas  . 

5 

The  September  1946  Airline  Traffic  Survey  did  not  de¬ 
termine  origination-destination  figures  for  air  express  or 
freight.  It  did,  however,  gather  station-to-station  data  for 
such  traffic  and  summarize  the  express  and  freight 
24696  flow  volume  between  certificated  points  in  the 
United  States.  From  this  survey  it  appears  that 
the  flow  of  express  and  freight  over  the  certificated  airlines 
in  that  period  moved  between  the  generally  defined  areas 
as  follows.  The  listing  is  in  the  order  of  descending  traffic 


volume : 

Northeast-North  Central .  1 

Northeast-California  .  2 

North  Central-Calif ornia .  3 

Northeast-Southeast  .  4 

North  Central-Northwest  .  5 

California-Northwest .  6 

North  Central- Southeast .  7 

North  Central-Texas  .  8 

Northeast-Texas  .  9 


This  survey,  covering  the  month  of  September,  tends  to 
reflect  principally  a  movement  of  industrial  goods.  That 
there  is  an  interchange  of  goods  between  areas  having 
similar  net  characteristics  is  evidenced  by  the  top  ranking 
of  the  Northeast-North  Central  traffic  and  the  substantial 
northwest-Califomia  movement  of  goods. 

The  traffic  flow  data  adduced  at  the  further  hearing, 
covering  air  freight  only  for  September  1948,  substantiates 


32  See  footnote  21,  supra ,  for  dollar  volume. 

33  Ibid. 
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the  September  1946  survey  results  as  to  the  predominant 
strength  of  the  Northeast-North  Central-California  route. 
The  relative  ranking  of  traffic  from  and  to  the  Texas  area 
appears  to  have  improved  during  this  2-year  period,  but 
this  cannot  be  conclusively  stated  because  data  filed  by 
Delta,  National,  and  Chicago  and  Southern  did  not  afford 
tonnage  figures  by  areas  or  points  on  an  origination-destin¬ 
ation  basis. 

An  experiment  in  property-only  service  between  areas 
at  this  time  necessarily  calls  for  certification  an  a  large 
scale.  Relatively  long  distances  are  involved  in  flights  be¬ 
tween  the  areas.  The  economic  and  geographical  charac¬ 
teristics  of  the  several  areas  enumerated  differ 
24697  widely,  but  each  is  a  major  trading  area  in  the 
United  States  with  an  indicated  air  freight  poten¬ 
tial  sufficiently  large  to  warrant  inclusion  in  the  area  serv¬ 
ice  experiment. 

Several  applicants  have  urged  that,  rather  than  select  a 
certain  applicant  for  operation  between  a  small  number  of 
areas  without  competition  from  another  property-only 
carrier,  several  property-only  carriers  be  certificated  be¬ 
tween  all,  or  substantially  all,  of  the  areas.  The  primary 
advantages  of  such  a  plan  are  in  its  elimination  of  prac¬ 
tically  all  need  for  interline  handling  and  in  permitting 
shifting  of  flight  frequencies  between  the  areas  as  seasonal 
demands  change.  On  the  other  hand,  it  might  represent 
uneconomical  competition.  Competition  between  the  prop¬ 
erty-only  carriers  might  add  some  data  of  value,  but  there 
appears  no  need  for  extending  such  competition  to  all 
areas.  Adequate  competition  is  anticipated  between  the 
property-only  carriers  and  the  multiple-service  carriers 
to  give  a  true  test  of  the  area  service  concept.  Further,  a 
measure  of  the  ability  of  the  area  operator  to  give  ade¬ 
quate  service  to  demand  points  can  probably  be  best  ob¬ 
tained  by  having  points  in  some  areas  served  by  only  one 
applicant.  And  finally,  the  capital  requirements  for  initi- 
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ating  certificated  operations  would  increase  considerably 
with  each  additional  area  served. 

All  factors  considered,  it  appears  that  the  experiment 
will  be  better  served  by  not  certificating  a  given  number  of 
applicants  to  serve  all  areas.  Routes  designed  to  connect 
the  areas  having  the  indicated  major  traffic  flows  will  re¬ 
duce  the  amount  of  traffic  requiring  interline  handling  to 
a  small  percentage  of  total  movement.  Lease  of  planes  be¬ 
tween  carriers  to  meet  shifting  traffic  demands  as  they  may 
appear  should  not  present  great  difficulties. 

24698  The  economic  data  presented  have  indicated  that 
the  major  air  freight  potential  will  be  found  along 
the  route  joining  the  California  area,  the  North  Central 
area,  and  the  Northeast  area.  While  data  of  record  show 
the  heaviest  cargo  movement  between  the  Northeast  and 
North  Central  areas,  there  appears  reason  to  believe  that 
this  ranking  will  decline  as  air  freight  develops.  The 
Northeast  and  California  areas  show  the  largest  net  com¬ 
plementary  characteristics  and,  being  a  maximum  distance 
apart  for  domestic  movement,  emerge  as  the  major  ter¬ 
minal  areas  producing  air  freight.  For  similar  reasons, 
the  California-North  Central  traffic  can  be  expected  to 
grow  in  importance  to  rival  and  perhaps  exceed  that  be¬ 
tween  the  North  Central  and  Northeast  areas. 

Traffic  survey  results  and  the  community  of  interest 
evidenced  by  the  net  area  characteristics  indicate  that  the 
next  most  important  air  freight  movement  will  be  between 
the  Northeast  and  Southeast  areas.  North  Central-South¬ 
east,  North  Central-Northwest,  Texas-Northeast,  Texas- 
Central,  and  Northwest-California  movements  follow  on  a 
smaller,  though  substantial,  scale.  The  Louisiana  area  ap¬ 
pears  very  similar  in  general  characteristics  to  the  South¬ 
east  area,  -with  its  principal  community  of  interest  with 
the  Northeast  and  North  Central  areas. 

Of  the  areas  involved,  three  appear  to  promise,  for  the 
initial  operations  of  property-only  carriers,  a  volume  of 
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air  freight  that  would  be  inadequate  to  sustain  a  carrier 
serving  only  each  such  area  and  those  others  with  wdiich 
it  has  its  principal  community  interest.  Those  areas  are 
the  Louisiana  area,  Texas  area,  and  Northwest  area.  The 
complementary  areas  for  all  three  are  the  Northeast  and 
North  Central  areas  and,  for  the  Northwest  area,  the  Cali¬ 
fornia  area  in  addition.  It  does  not  necessarily 
24699  follow  that  these  routes  hold  no  future  promise  of 
sustaining  a  property-only  carrier.  But  each  of 
these  areas  produces  air  freight  candidates  predominantly 
in  the  perishables  group — agricultural  produce  and  sea 
foods.  Moreover,  these  items  appear  less  susceptible  to 
rapid  development  as  air  freight  traffic  than  manufactures 
having  high  value  per  pound.  As  air  freight  rates  descend 
that  situation  may  be  materially  changed,  but  the  attain¬ 
ment  of  such  rates  hinges  upon  future  activities,  not  only 
by  the  carriers,  but  also  by  manufacturers  in  developing 
newer  equipment  and  advanced  processing  and  packaging 
in  this  field.  It  is  accordingly  concluded  that  these  routes 
should  be  integrated  with  others  to  permit  the  sound  de¬ 
velopment  of  air  freight  service.  On  the  basis  of  the  fore¬ 
going,  we  find  that  there  is  a  need  for  the  certification  of 
two  property-only  air  carriers  over  the  major  transconti¬ 
nental  route  connecting  the  California,  North  Central,  and 
Northeast  areas.  The  first  of  these  can  logically  integrate 
a  service  to  the  Northwest  area  in  its  operations,  and  the 
second  will  include  the  Texas  area  intermediate  to  the  Cali¬ 
fornia-North  Central  service. 

The  historic  traffic  and  the  indicated  air  freight  potential 
in  the  north-south  direction  in  the  eastern  part  of  the 
country  is  not  as  great  as  over  the  east-west  transcontin¬ 
ental  routes.  The  record  indicates,  however,  a  substantial 
potential  between  the  Northeast  and  North  Central  areas, 
on  the  one  hand,  and  the  Southeast  and  Louisiana  areas,  on 
the  other.  The  rate  of  development  of  this  traffic  to  date 
has  not  approached  that  realized  on  the  east-"west  routes, 
yet  the  basic  characteristics  underlying  the  east-west  traffic 


1060 


Tentative  Opinion 

are  also  found  to  exist  north-south  in  this  section  of  the 
country.  The  north-south  distances  appear  great 

24700  enough  to  warrant  air  freight  service,  yet  the  lesser 
distances  between  the  Southeast  and  Louisiana 

areas  and  northern  markets,  as  compared  to  those  from 
California  and  Texas,  should  give  the  former  a  favorable 
competitive  margin.  Such  considerations  lead  us  to  con¬ 
clude  that  the  authorization  of  one  property-only  carrier 
to  operate  north-south  between  the  Northeast  and  North 
Central  areas,  on  the  one  hand,  and  the  Southeast  and 
Louisiana  areas,  on  the  other,  is  required  by  the  public 
convenience  and  necessity  and  is  necessary  to  round  out 
the  coverage  in  property-only  service. 

Some  of  the  long-haul  applicants  requested  authority  to 
render  intra-area  service.  Others  originally  denounced 
any  such  intention,  but  have  since  requested  that  authority 
as  representing  a  source  of  additional  revenue  from  space 
that  would  otherwise  be  unused.  But  an  intra-area  author¬ 
ization  for  long-haul  property-only  carriers  would  place 
them  in  competition  with  the  regional  or  local  carriers  for 
a  relativelv  limited  amount  of  traffic.  Our  authorizations 
herein  contemplate  a  need  for  full  devotion  of  their  ener¬ 
gies  to  the  greater  and  potentially  more  fruitful  long-haul 
traffic  in  competition,  for  the  major  part,  with  the  compara¬ 
ble  all-cargo  operations  of  the  existing  certificated  carriers. 
Since  intra-area  operations  by  additional  long-haul 
carriers  would  compete  in  a  field  of  relatively  limited  po¬ 
tential  for  freight  that  could  ordinarily  be  accommodated 
on  local  flights  in  combination  equipment,  we  find  no  pres¬ 
ent  need  for  this  additional  service  by  such  carriers.  For 
reasons  set  out  hereinafter  and  which  can  be  readily  dis¬ 
tinguished  from  considerations  involving  intra-area  serv¬ 
ice  by  long-haul  carriers,  we  have  certificated  Airnews  to 
conduct  an  intra-area  operation  in  south  Texas. 

24701  Thus  far,  in  outlining  the  route  found  to  be  re¬ 
quired,  the  areas  named  for  each  have  been  gen- 
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erally  stated.  It  is  considered  that  in  areas  originating 
shipments  of  perishables  the  extreme  distance  between 
points  within  an  area  is  of  little  economic  concern.  Sea¬ 
sonal  concentration  of  demand  at  such  points  and  the  pros¬ 
pect  of  full  plane  load  shipments  indicate  a  sound,  eco¬ 
nomic  operation  even  though  a  nonrevenue  flight  of  up  to 
25  percent  of  the  full  payload  flight  distance  were  required. 
But  in  the  predominantly  industrial  areas,  i.e.,  the  North 
Central  and  Northeast,  practical  operational  and  traffic 
problems  indicate  that  there  may  be  some  limit  to  the  dis¬ 
tance  between  extreme  points  in  the  area  that  can  be  eco¬ 
nomically  served.  In  these  industrial  areas  proper  route 
design  calls  for  dividing  the  areas  to  some  extent  between 
the  property-only  carriers  serving  them. 

Traffic  destined  for  points  in  these  industrial  areas, 
while  it  may  originate  as  a  planeload  of  produce,  shows 
prospect  of  being  destined  for  partial  delivery  to  a  number 
of  different  consuming  centers.  Traffic  originating  in  the 
industrial  areas,  especially  in  the  smaller  industrial  cities, 
will  be  made  up  of  shipments  of  smaller  size  with  demands 
for  service  spaced  intermittently  throughout  the  year. 
Obviously  for  pick-up  or  discharge  of  a  1,000-pound  ship¬ 
ment,  economical  operations  will  not  permit  nonrevenue 
mileage  as  great  as  for  10,000  or  20,000  pounds.  For  ex¬ 
ample,  the  extreme  points  in  the  North  Central  area  can 
be  taken  as  Milwaukee  on  the  north,  Louisville  on  the 
south,  St.  Louis  on  the  west,  and  Cleveland  on  the  east. 
With  two  routes  serving  this  area,  each  of  them  joining  it 
with  the  California  area  and  going  through  to  Northeast 
points,  the  area  can  be  reasonably  divided  between  the  two 
routes,  viz.,  the  northern  transcontinental,  route  A,  serving 
Chicago  and  the  points  generally  north  thereof,  and 
24702  the  southern  transcontinental,  route  B,  taking  in 
Chicago  and  points  reasonably  south  thereof.  A 
somewhat  similar  division  north  and  south  of  New  York 
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City  appears  advisable  in  the  northeast  area  between  the 
transcontinental  routes  A  and  B.  The  principal  traffic 
centers,  New  York  in  the  Northeast  group  and  Chicago  in 
the  North  Central  group,  would  be  served  by  all  property- 
only  carriers  operating  to  these  areas  to  facilitate  trans¬ 
shipment  when  required. 

California  area. — The  cities  of  Los  Angeles  and  San 
Francisco  are  both  major  centers  for  west  coast  distribu¬ 
tion  of  incoming  manufactures,  and  have  enjoyed  great 
and  swift  growth  in  stature  as  industrial  centers.  Each 
serves  a  fertile  agricultural  area  as  principal  point  for 
shipment  and  both  Los  Angeles  and  San  Francisco  merit 
designation  as  a  terminal  and  an  intermediate  point,  re¬ 
spectively,  on  routes  A  and  B.  Long  Beach  and  Oakland 
are  also  important  cities  and  have  characteristics  similar 
to  Los  Angeles  and  San  Francisco.  They  are  a  part  of  the 
respective  metropolitan  areas,  and  warrant  designation 
as  intermediate  points.  Other  cities  selected  for  designa¬ 
tion  as  intermediate  points  in  the  area  are  Brawley-El 
Centro,  San  Diego,  Bakersfield,  Santa  Barbara,  Fresno, 
Salinas-Monterey,  Stockton,  Sacramento  and  Thermal. 
These  points  are  important  principally  as  production 
centers  for  various  agricultural  or  horticultural  items. 
Although,  as  we  have  pointed  out  above,  the  traffic  poten¬ 
tial  represented  by  these  items  is  as  yet  largely  unrealized, 
their  promise  as  air  freight  candidates  in  the  long  run  is 
such  as  to  warrant  •  permitting  access  to  them  at  this 
time,  thus  affording  the  all-freight  carriers  appropriate 
opportunity  for  intensive  development  of  this  important 
field. 

24703  Northwest  area. — This  area  merits  desigation  on 
route  A.  Seattle,  Wash.,  and  Portland,  Oreg.,  ap¬ 
pear  as  major  centers  of  industrial  production  and  dis¬ 
tribution.  Important  fishing  activities  center  there  and 
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the  surrounding  areas  produce  agricultural  products  sub¬ 
stantially  in  excess  of  local  needs.  Other  points  which 
merit  designation  in  this  area  as  centers  of  agrcultural 
production  are  Longview,  Wenatchee,  and  Yakima,  Wash. 

Texas  area . — This  area  will  be  included  on  route  B  only. 
Fort  Worth-Dallas,  Houston,  San  Antonio,  and  Corpus 
Christi  are  major  cities  for  the  distribution  of  incoming 
manufactures  and  have  exhibited  growth  as  centers  of 
Texas  industry.  Houston  and  Corpus  Christi  are  impor¬ 
tant  gulf  ports  and  have  a  yearly  fishery  catch  that  ap¬ 
pears  to  offer  a  large  air  freight  potential.  Fort  Worth- 
Dallas  and  San  Antonio  are  centers  of  agricultural  regions 
producing  substantially  beyond  local  needs.  The  cities  of 
Eagle  Pass,  Laredo,  Mission,  and  Brownsville  are  all  lo¬ 
cated  in  the  fertile  Rio  Grande  Valley  and  constitute  an  ex¬ 
tensive  winter  garden  belt. 

Louisiana  area . — Route  C  will  serve  points  in  this  area, 
connecting  it  directly  with  the  Northeast,  North  Central 
and  Southeast  areas.  New  Orleans  is  the  outstanding 
center  of  commercial  activity  and  a  major  port  for  South 
American  trade.  Gulf  fishing  is  an  important  industry 
there  and  also  in  the  cities  of  Mobile,  Ala.,  Gulfport-Biloxi, 
Miss.,  and  Morgan  City,  La.  Baton  Rouge  and  Hammond, 
La.,  are  centrally  situated  in  major  agricultural  sections. 

Southeastern  area. — Route  C  will  connect  this  area  with 
points  in  the  industrial  Northeast  and  North  Central  areas 
and  with  the  Louisiana  area.  Principal  cities  for  indus¬ 
trial  activity  and  distribution  are  Miami  and  Jack- 
24704  sonville,  Fla.,  Atlanta  and  Savannah,  Ga.  Miami, 
Jacksonville,  and  to  a  lesser  extent,  Savannah,  are 
important  ports  for  Caribbean  and  South  American  trade. 
An  extensive  winter  garden  area  extends  throughout  the 
southern  portion  of  Florida  and  can  be  best  served  with 
air  freight  through  West  Palm  Beach,  Belle  Glade,  Fort 
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Myers,  Sarasota-Bradenton,  Lakeland,  Tampa-St.  Peters¬ 
burg,  Ocala,  and  Orlando,  Fla.  Valdosta,  Ga.,  has  suffi¬ 
ciently  extensive  agricultural  and  horticultural  activity 
to  be  included  for  service. 

North  Central  area. — The  points  selected  for  service  iu 
the  industrial  mid-west  are  designated  because  they  are 
large  consumers  of  the  agricultural  products  of  the  points 
previously  identified  and  because  of  their  potential  for 
traffic  origination  in  industrial  manufactures  and  parts, 
store  merchandise,  drugs  and  medicines,  periodicals,  ani¬ 
mal  products,  and  clothing.  Cities  so  selected  and  grouped 
according  to  the  routes  which  will  serve  them  are:  route 
A — Chicago,  IU.,  Milwaukee,  Wis.,  Grand  Rapids  and 
Detroit,  Mich.,  Fort  Wayne  and  South  Bend,  Ind.,  Akron, 
Toledo,  and  Cleveland,  Ohio ;  route  B — Chicago  and 
Peoria,  I1L,  St.  Louis,  Mo.,  South  Bend,  Fort  Wayne,  and 
Indianapolis,  Ind.,  Louisville,  Ky.,  Toledo,  Cleveland,  Ak¬ 
ron,  Dayton,  Columbus,  and  Cincinnati,  Ohio,  and  Detroit, 
Mich. ;  and  Route  C — Chicago,  IU.,  Milwaukee,  Wis.,  Grand 
Rapids  and  Detroit,  Mich.,  South  Bend  and  Indianapolis, 
Ind.,  Cleveland,  Toledo,  Columbus,  Cincinnati,  and  Day- 
ton,  Ohio,  and  Louisville,  Ky. 

Northeast  area. — Reasons  for  selection  of  points  in  this 
area  are  similar  to  those  enumerated  for  the  mid-west 
cities.  Although  animal  products  are  not  an  item  produced 
to  any  appreciable  extent  in  this  region,  clothing 
24705  assumes  much  greater  importance  as  an  air  candi¬ 
date.  Additional  sources  of  traffic  originating  in 
these  east  coast  cities  are  fishery  products,  film,  records, 
and  transcriptions.  The  points  selected  in  this  area  for 
service  by  the  various  routes  are:  route  A — New  York, 
Buffalo,  Rochester,  Binghamton,  and  Albany,  N.  Y.,  New¬ 
ark,  N.  J.,  Boston,  Mass.,  Hartford,  Conn.,  Providence, 
R.  I.,  and  Philadelphia,  Pa.;  routes  B  and  C — New’  York, 
N.  Y.,  Pittsburgh,  Pa.,  Newark,  N.  J.,  Boston,  Mass.,  Provi- 
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dence,  R.  L,  Hartford,  Conn.,  Philadelphia,  Harrisburg, 
and  Allentown,  Pa.,  Wilmington,  Del.,  Baltimore,  Md.,  and 
Washington,  D.  C. ;  route  C,  in  addition  serving  Albany, 
Binghamton,  Buffalo,  and  Rochester,  N.  Y. 

Certain  other  points  not  included  in  those  heretofore 
designated  appear  to  warrant  inclusion  on  certain  of  the 
air  freight  routes.  Since  they  are  not  immediately  adja¬ 
cent  to  any  area  as  outlined  by  the  points  previously 
named,  and  show  a  substantial  potential  traffic  to  or  from 
the  nearby  area,  they  are  included  as  intermediate  points 
between  the  various  areas.  Rockland  and  Portland,  Maine, 
are  principal  landing  points  for  lobsters  and  other  sea 
foods  that  have  greatly  expanded  markets  through  air 
freight.  Their  inclusion  as  an  additional  group  of  points 
on  routes  A  and  B  will  permit  rapid  distribution  of  these 
items  throughout  the  country.  Minneapolis-St.  Paul  is  a 
large  metropolitan  center  and  warrants  inclusion  as  an 
intermediate  point  on  route  A,  and  terminal  point  for  route 
C.  Denver,  Colo.,  similarly  is  justified  as  an  intermediate 
stop  on  route  A.  Between  Denver  and  the  North  Central 
group  of  points  on  route  A,  Omaha,  Nebr.,  and  Des  Moines, 
Io'wa,  appear  to  merit  inclusion  as  a  group  to  afford  direct 
service  to  and  from  each  of  these  cities  to  points  in 
24706  the  California  and  North  Central  areas.  On  route 
B,  Phoenix,  Ariz.,  shows  an  adequate  potential  in 
agricultural  produce  to  be  included  in  the  experiment  as 
an  intermediate  point,  and  Kansas  City,  Mo.,  will  be  in¬ 
cluded  on  the  basis  of  its  importance  as  an  industrial  and 
distribution  center. 

In  addition  to  the  applications  which  propose  new’  routes 
on  a  transcontinental  scale,  either  east-west  or  north-south, 
Airnews  proposes  routes  entirely  within  the  State  of 
Texas,  to  be  served  by  an  integrated  airplane-truck  oper¬ 
ation. 

Airnews  applied  for  routes  extending  from  San  Antonio 
to  Browmsville,  which  contemplates  air  service  to  56  cities 
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in  the  south  Texas  area.  The  novel  aspect  of  the  proposal 
is  that  it  is  designed  to  offer  a  combined  air  and  truck 
operation.  In  addition  to  the  6  cities  to  be  served  directly 
by  air,  50  other  points  in  the  general  vicinity  of  the  air 
stops  would  be  afforded  coordinated  service  through  the 
use  of  trucking  facilities  to  be  owned  and  operated  by  the 
applicant  company.  Of  the  6  cities  to  be  served  directly  by 
air,  1  of  them,  Beeville,  with  a  1940  population  of  6,789,  is 
presently  uncertificated.  Of  the  50  truck-stop  points  only 
3  are  authorized  for  air  service.  The  population  of  the 
remaining  47  points  totals  in  excess  of  90,000  people.  In 
view  of  the  individual  size  of  each  of  the  latter  points  it  is 
conjectural  whether  they  would  receive  any  type  of  air 
service  in  the  immediate  future. 

The  area  south  of  San  Antonio  is  generally  termed  the 
“magic  valley”.  Due  to  the  great  fertility  of  the  soil  the 
region  has  become  widely  renowned  for  such  citrus  crops 
as  grapefruit  and  oranges,  which  during  the  1944-1945 
season  were  valued  in  excess  of  $37,000,000.  The 
24707  area  also  contributes  substantially  to  the  country’s 
economy  with  other  large  crops,  viz.,  cotton,  tan¬ 
gerines,  lemons,  and  limes,  as  well  as  in  the  cattle-raising 
and  oil  industries.  Many  additional  items  are  raised  in 
major  quantities  which  are  readily  adaptable  for  air  cargo 
shipment,  such  as  poultry,  truck  garden  produce,  seafoods, 
and  cut  flowers.  It  would  appear  that  this  territory  offers 
a  rich  potential  market  for  an  experimental  air  freight 
operation. 

The  one  disadvantage  would  seem  to  be  that  the  pre¬ 
dominantly  northbound  flow  of  goods  would  result  in  an 
unhealthy  traffic  unbalance.  However,  the  evidence  here 
shows  that  this  element  would  not  handicap  the  operations 
of  Airnews  since  it  is  already  assured  of  a  high  load  factor 
on  southbound  schedules  by  reason  of  the  agreements  with 
Express  Publishing  Company  for  the  carriage  of  news¬ 
papers  to  points  on  the  proposed  system  south  of  San 
Antonio. 
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On  brief  Braniff  argues  that  before  surface  operations 
to  the  truckstop  points  could  be  inaugurated  certificates 
would  first  have  to  be  obtained  from  the  Interstate  Com¬ 
merce  Commission  and  the  Texas  Railroad  Commission, 
and  that  unfavorable  action  by  these  Commissions  would 
accordingly  place  the  Board  in  the  position  of  doing  a 
“useless  thing.”  Conceding  without  admitting,  the  efficacy 
of  this  contention,  it  would  seem  anomalous  for  the  Board 
to  be  required  to  wait  upon  actions  by  other  regulatory 
agencies  before  authorizing  air  service  found  to  be  re¬ 
quired  by  the  public  convenience  and  necessity  even  though 
the  ultimate  destination  of  the  particular  shipments  mov¬ 
ing  by  air  required  that  some  portion  of  the  operation  util¬ 
ized  surface  facilities.  If  the  assent  of  other  agen- 
24708  cies  is  in  fact  required,  the  burden  of  performing 
the  additional  step  rests  with  the  carrier. 

The  original  application  of  Airnews  insofar  as  it  sought 
certification  to  transport  mail  is  not  an  inseparable  part 
of  the  authority  requested.  On  brief,  argument  and  at  the 
further  hearing,  this  applicant  stated  that  it  would  not 
press  its  application  for,  in  fact  did  not  desire,  a  mail 
authorization.  While  the  evidence  shows  that  the  public 
convenience  and  necessity  would  be  served  by  the  certifica¬ 
tion  of  the  above  routes  at  the  least  for  an  experimental 
period,  the  data  of  record  are  not  sufficient  to  establish  the 
need  for  additional  air  mail  service  in  this  area.  In  view 
of  the  foregoing  Airnews’  application  should  be  granted 
only  to  the  extent  of  an  all-property  service  over  the 
following  routes:  (a)  between  the  terminal  point  San 
Antonio,  the  intermediate  point  Beeville,  and  the  terminal 
point  Corpus  Christi,  Tex.,  and  (b)  between  the  terminal 
point  San  Antonio,  the  intermediate  points  McAllen  and 
Harlingen,  and  the  terminal  point  Brownsville,  Tex. 

Our  finding  of  public  convenience  and  necessity  with 
reference  to  Airnews  has  been  reached  in  some  measure 
because  of  the  assurance  of  adequate  southbound  loads 
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in  this  particularly  “one  direction”  area.  Airnews  appears 
to  be  the  only  applicant  which  can  guarantee  a  high  load 
factor  on  such  schedules.  It  has  presented  a  satisfactory 
plan  of  operation,  and  is  adequately  financed.  Airnews  is 
fit,  willing,  and  able  and  should  be  authorized  to  conduct 
the  services  over  those  routes  extending  between  San 
Antonio  and  points  south  thereof  within  the  State  of 
Texas. 

24709  Amendments  to  Existing  certificates. — The  routes 
we  are  herein  authorizing  will,  of  course,  permit  a 
large  variety  of  services  and  should  form  the  nucleus  of  a 
nation-wide  system  for  the  carriage  of  freight  to  virtually 
every  section  of  the  country  and  between  practically  all 
major  traffic  generating  points.  The  wide  authority 
granted  to  the  applicants  certificated,  and  which  we  be¬ 
lieve  to  be  essential  to  measure  the  feasibility  of  such  a 
specialized  service  in  air  transportation,  may  permit  those 
carriers  in  manv  instances  to  conduct  services  which,  un- 
der  the  route  structures  of  the  existing  certificated 
carriers,  would  not  be  possible.  A  situation  of  this  nature 
might  not  be  in  the  public  interest  since  one  of  the  designs 
of  the  experiment  is  to  compare  the  operations  of  a  prop¬ 
erty-only  carrier  with  the  operations  of  the  existing  car¬ 
riers  employing  both  all-cargo  equipment  and  so-called 
combination  aircraft.  As  a  result  of  the  action  taken 
herein  w*e  have  no  desire  to  prejudice  the  rights  of  the 
existing  certificated  carriers  to  compete  on  an  equal 
footing  with  the  newly  certificated  property-only  carriers. 
Patently  no  fair  comparison  could  be  drawn  nor  could  the 
experiment  be  said  to  be  conclusive  unless  the  existing  cer¬ 
tificated  carriers  were,  from  an  operational  viewpoint,  on 
an  equitable  basis.  Indeed,  from  the  limited  number  of 
carriers  certificated  we  feel  that  competition  between  the 
two  types  of  operators  will  have  a  salutary  effect  in  gaug¬ 
ing  the  worthwhileness  of  the  experiment.  Under  the  cir- 
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cumstances,  if  a  modification  of  authority  in  existing  cer¬ 
tificates  is  required  by  the  presently  certificated  carriers 
for  the  transportation  of  property,  such  carriers  should 
seek  adjustment  of  their  certificates  and  this  Board  will 
give  expeditious  treatment  to  any  applications  seeking 
such  adjustment. 

24710  Carriers  certificated. — For  reasons  previously 
stated  we  have  found  that  the  applications  of 

several  of  the  parties  should  be  denied.  The  selection  of 
the  carriers  to  operate  the  three  temporary  all-freight 
routes  to  be  authorized  (in  addition  to  that  authorized  to 
Airaews)  accordingly  narrows  to  a  choice  between  Slick, 
Flying  Tigers,  Flamingo,  California  Eastern,  Globe, 
Willis,  U.  S.  Airlines,  and  Capital.  In  making  such  selec¬ 
tion  it  is  incumbent  upon  this  Board  to  weigh,  in  the 
light  of  the  record,  all  the  various  factors  relating  to 
the  comparative  public  interest. 

Subsequent  to  the  hearing  in  this  proceeding  Flamingo 
filed  a  voluntary  petition  in  the  United  States  District 
Court,  District  of  New  Jersey,  under  Chapter  X  of  the 
Bankruptcy  Act.  Similarly,  California  Eastern  filed  in 
the  United  States  District  Court,  District  of  Delaware,  a 
petition  for  reorganization  under  Chapter  XI  of  the 
Bankruptcy  Act.  Both  of  these  applicants  have  requested 
that  we  award  them  the  operating  authority  which  they 
seek,  contingent  upon  a  subsequent  showing  of  their  fit¬ 
ness,  willingness,  and  ability.  However,  attention  is  di¬ 
rected  to  the  fact  that  in  the  order  of  this  Board  directing 
that  a  further  hearing  be  held  one  of  the  items  specifi¬ 
cally  set  forth  for  consideration  at  the  further  hearing 
was  “Further  data  bearing  upon  the  present  fitness  and 
ability  of  each  applicant.”34  Both  California  East- 

24711  ern  and  Flamingo  accordingly  had  opportunity 
to  submit  further  evidence  with  respect  to  this 


34  Order  Serial  No.  E-2108,  dated  October  20,  1948. 
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essential  element,  but  by  failing  to  appear  at  the  further 
hearing  they  refused  to  avail  themselves  of  the  oppor¬ 
tunity 

w 

In  addition  we  suggested  that  at  the  further  hearing 
the  applicants  submit  certain  data  with  respect  to  their 
past  operations.  Again,  the  failure  of  California  Eastern 
and  Flamingo  to  submit  such  evidence  which  we  deemed 
essential  to  a  fair  and  just  determination  of  the  issues 
raised  herein  must  weigh  heavily  against  both  of  these 
applicants  in  considering  their  fitness,  willingness,  and 
ability.35  We  would  not  be  justified,  under  these  circum¬ 
stances,  in  issuing  a  certificate  to  either  of  these  appli¬ 
cants  where,  as  here,  there  is  a  deficiency  of  evidence  to 
sustain  a  finding  that  they  are  fit,  willing,  and  able  to 
perform  the  sendees  proposed.  This  is  particularly  true 
where,  as  here,  there  are  other  applicants  wiio  have  sub¬ 
mitted  substantial  evidence  of  their  fitness  and  ability, 
not  only  at  the  original  hearing  but  in  the  more  recent 
proceeding.  Accordingly,  it  is  found  that  the  evidence 
does  not  establish  that  California  Eastern  and  Flamingo 
are  “fit,  willing,  and  able”  within  the  meaning  of  the 
statute. 

Capital  Airlines  is  the  only  applicant  herein  who  is  at 
present  a  certificated  carrier.  It  holds  certificates  of  pub¬ 
lic  convenience  and  necessity  authorizing  conventional 
passenger,  property,  and  mail  services  over  a 
24712  large  system  of  routes  in  the  eastern  portion  of 
the  United  States.  While  the  evidence  discloses 

35  California  Eastern,  by  its  president,  directed  letters  under  date  of 
November  26,  1948  and  March  9,  1949,  to  the  Chairman  of  the  Board.  These 
letters  presumably  were  intended  to  set  forth  the  position  of  California 
Eastern  with  respect  to  its  present  financial  condition.  Both  of  these  com¬ 
munications  are  obviously  of  a  self-serving  nature,  and  without  their  con¬ 
tents  being  subject  to  the  cross-examination  of  all  other  parties  to  the 
proceeding  they  cannot,  of  course,  be  considered  in  the  ultimate  determination 
to  be  accorded  this  application. 
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that  Capital  has  made  aggressive  strides  in  developing 
freight  over  its  system  we  believe  that  the  authorization 
of  this  carrier  to  conduct  service  over  any  one  of  the 
experimental  freight  routes  would  serve  to  defeat  one  of 
the  underlying  reasons  for  authorizing  the  freight  serv¬ 
ice  experiment,  i.e.,  a  comparison  between  a  carrier  di¬ 
recting  all  its  energies  toward  development  of  a  freight 
service  as  against  the  carrier  directing  its  attention  to¬ 
ward  the  conventional  passenger,  mail,  and  property 
service.  If  we  were  to  accept  the  doctrine  espoused  by 
Capital,  there  wmuld  obviously  be  no  need  for  certificat¬ 
ing  any  new  carriers,  as  the  all-freight  experiment  could 
be  conducted  by  the  simple  expedient  of  certificating  all 
of  the  existing  carriers  over  all  of  each  other’s  routes. 
We  do  not  believe  this  would  be  in  the  public  interest. 

At  the  hearing  Capital  requested  that  in  addition  to 
authority  to  carry  freight  it  also  be  authorized  to  carry 
mail.  During  the  course  of  oral  argument  Capital  indi¬ 
cated  that  it  would  be  willing  to  accept  a  certificate  with¬ 
out  authority  to  carry  mail,  but  a  substantial  part  of  its 
case  was  predicated  upon  showing  an  economic  operation 
through  payments  from  the  Post  Office  Department.  An¬ 
other  factor  which  cannot  be  overlooked  is  that  Capital’s 
original  proposal  contemplated  additional  required  capi¬ 
tal  of  some  $1S,000,000.  While  this  amount  was  predicated 
upon  an  award  of  all  of  the  substantial  new  route  mileage 
which  Capital  proposed,  and  the  award  of  any  lesser 
amount  would  obviously  decrease  the  total  capital  outlay 
which  would  be  required,  this  applicant  failed  to  indicate 
at  any  place  in  the  record  where  or  how  any  portion  of 
its  capital  requirements  could  be  raised.  We  do  believe 
and  we  accordingly  find  that,  on  the  basis  of  the 
24713  record  before  us,  Capital  would  not  contribute  in 
any  substantial  manner  to  the  air  freight  exper¬ 
iment  if  it  were  awarded  any  of  the  temporary  routes 
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found  to  be  required  by  the  public  convenience  and  ne¬ 
cessity,  and  this  application  will  accordingly  be  denied. 

Slick,  Flying  Tiger,  U.  S.  Airlines,  and  Willis  could 
all  be  considered  for  one  of  the  two  east-west  transconti¬ 
nental  routes  we  are  herein  authorizing.  While  U.  S. 
Airlines  and  Willis  have  been  operating  some  service  to 
the  west  coast,  their  greatest  effort  has  been  in  the  area 
east  of  the  Mississippi.  U.  S.  Airlines  has  its  main  oper¬ 
ating  base  in  Florida,  and  Willis  its  principal  operating 
base  at  Teterboro  Airport  in  New’  Jersey.  These  factors, 
plus  some  resultant  superiority  of  Slick  and  Flying  Tiger 
in  the  detail  of  their  planning  for  the  east-west  trans¬ 
continental  service,  require  the  finding  herein  that  the 
latter  two  carriers  be  selected  for  these  tw’o  routes. 

In  choosing  between  Slick  and  Flying  Tiger  for  the 
specific  routes,  it  is  to  be  noted  that  both  have  presented 
plans  w-arranting  the  assumption  that  their  services  will 
be  conducted  on  a  sound  basis.  The  record  also  indicates 
that  each  has  an  adequate  organization  and  sufficient 
financial  resources  upon  which  to  conduct  the  operations. 
A  short  resume  of  the  organizational  personnel  in  the 
employ  of  Slick  and  Flying  Tiger  is  set  out  in  Appendix 
A.  Data  set  forth  in  the  following  table  which  have  been 
taken  from  the  balance  sheets  of  Slick  and  Flying  Tiger 
as  of  September  30,  194S,  reflect  the  financial  status  of 
each  as  of  that  date. 

24714 


Cash 


Operating 
Acct’s  Material  Property 
Rcceiv-  &  Equip- 
able  Supplies  nient 


Total  Total  Nei 

Assets  Liabilities  Worl 


Slick  .  $165,439  $703,045  $427,713  $915,581  $2,497,112  $2,130,323  $  36< 

Flying  Tiger  ...  $182,544  $365,720  $  77.346  $774,902  $1,498,456  $  496,397  $1,00! 

There  appears  little  question  that  both  Slick  and  the 
Flying  Tiger  are  fit,  willing,  and  able  to  perform  the 
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services  that  we  deem  necessary.  The  latter  carrier  has 
had  its  operating  base  since  the  start  of  its  activities  in 
California,  whereas  Slick  originated  its  service  in  the 
Texas  area,  where  it  has  conducted  a  substantial  part  of 
its  operations.  The  Flying  Tiger  has  concentrated  on  the 
middle  and  northern  sections  of  the  transcontinental 
haul,  while  Slick  has  conducted  extensive  service  between 
the  middle  and  southern  portions  thereof.  On  the  basis 
of  the  past  operations  of  these  carriers  and  all  the  evi¬ 
dence  of  record,  w’e  find  that  the  Flying  Tiger  should  be 
certificated  over  Route  A,  and  that  Slick  should  be  cer¬ 
tificated  over  Route  B. 

With  respect  to  Route  C,  comprising  the  eastern  por¬ 
tion  of  the  country,  the  choice  of  carrier  is  between  Globe, 
U.  S.  Airlines,  and  Willis.  Globe’s  application  was  one 
that  was  consolidated  and  heard  in  the  Boston-Neiv 
Orleans  Case ,  Docket  No.  730  et  al.  Globe  has  asserted 
that  because  of  its  limited  financial  resources  its  present 
policy  is  to  utilize  one  of  its  two  planes  in  contract  serv¬ 
ice  from  which  it  is  reasonably  sure  to  realize  a  profit 
and  to  limit  its  point-to-point  operations  over  its  pro¬ 
posed  route  until  it  has  accumulated  sufficient  reserves  to 
enable  it  to  conduct  a  daily  service  over  the  route. 

In  view  of  the  fact  that  Globe  was  not  operating  during 
the  period  for  wdiich  we  requested  quarterly  bal- 
24715  ance  and  profit  and  loss  sheets,  it  has  submitted 
such  information  only  for  the  period  ending  Oc¬ 
tober  31,  194S.  The  balance  sheet  shows  total  assets  of 
$86,270  and  total  liabilities,  excluding  capital  stock,  of 
$45,780.  During  this  period  Globe  operated  84,502  revenue 
ton-miles  which  resulted  in  total  freight  revenues  of 
$10,323.  Total  expense  for  flight  operations,  traffic,  ad¬ 
ministrative  and  general,  and  other  expense,  was  $9,827 
which  resulted  in  a  net  profit  to  the  company  for  the 
period  amounting  to  $496. 
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While  the  above  facts  indicate  a  small  net  profit  to 
the  carrier,  it  must  be  noted  that  these  operations  were 
conducted  on  a  so-called  contract  basis  which,  pursuant 
to  the  company’s  policy,  was  operated  only  at  times  w’hen 
a  profit  was  reasonably  assured.  Obviously,  a  service 
such  as  is  contemplated  herein  could  not  be  rendered  on 
any  such  basis.  Moreover,  the  evidence  of  record  indicates 
that  operations  would  shift  from  a  contract  basis  to  a 
scheduled  service  only  as  the  operations  became  pro¬ 
gressively  profitable.  We  do  not  believe  that  such  a  plan 
of  service  would  meet  the  requirements  of  the  public 
convenience  and  necessity  in  measuring  the  feasibility  of 
an  all  freight  service. 

In  addition,  it  must  be  observed  that  Globe’s  organiza¬ 
tion  is  of  a  very  limited  size  and  would  be  less  able  to 
engage  in  the  developmental  work  that  would  be  essen¬ 
tial  to  penetrate  the  potential  traffic  that  we  believe  to 
be  available  over  this  route.  Accordingly  we  find  that  on 
the  basis  of  factors  relating  to  comparative  fitness,  will¬ 
ingness  and  ability,  the  application  of  Globe  should  be 
denied. 

24716  Both  U.  S.  Airlines  and  Willis  have  operated 
in  the  area  encompassed  by  route  C  and  an  ex¬ 
amination  of  the  record  reflects  that  both  these  carriers 
have  adequate  organizations.  During  a  large  part  of  the 
period  of  operations  conducted  pursuant  to  section  292.5 
of  the  Economic  Regulations,  U.  S.  Airlines  failed  to 
operate  for  the  alleged  reason  that  it  desired  to  conserve 
its  capital,  which  was  being  rapidly  dissipated  due  to 
uneconomic  rate  competition.  Subsequent  to  the  stabili¬ 
zation  of  rates  U.  S.  Airlines  again  became  active  in  the 
field  of  air  freight.  A  large  part  of  the  past  operations 
of  Willis  involved  service  between  New  York  and  Puerto 
Rico.  This  service  was  terminated  pursuant  to  notifica¬ 
tion  to  the  carrier  by  the  Board  on  December  13,  1947 
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that  Puerto  Rico  could  not  be  served  as  an  adjacent  point 
under  Willis’  Letter  of  Registration.  Since  that  time 
Willis  has  operated  principally  between  New  York  and 
Florida. 

There  appears  no  question  but  that  the  carriers  to  be 
certificated  herein  will  require  very  substantial  financial 
resources.  This  is  particularly  true  since,  as  indicated 
previously,  the  carriers  cannot  expect  to  rely  upon  mail 
payments  to  compensate  for  any  operating  losses  that 
might  ensue.  Under  the  circumstances,  we  have  scruti¬ 
nized  with  great  care  the  financial  stability  of  all  of  the 
applicants. 

With  respect  to  Willis  and  U.  S.  Airlines,  an  examina¬ 
tion  of  their  respective  balance  sheets  as  of  September 
30,  194S,  discloses  that  the  latter  carrier  is  in  a  consid¬ 
erably  better  financial  condition.  Cash  on  hand  amounted 
to  $490,558,  whereas  that  for  Willis  amounted  to  only 
$85,984.  Accounts  receivable  (net)  for  U.  S.  Airlines  and 
Willis  were  $49,048  and  $304,786,  respectively.  In  mate¬ 
rials  and  supplies  and  in  operating  property  and  equip¬ 
ment  (net)  Willis  lists  $96,287  and  $110,977, 
24717  respectively,  whereas  the  same  accounts  for  U.  S. 

Airlines  show  $168, S93  and  $232,574.  As  of  this 
same  date  Willis  had  total  assets  of  $747,783,  with  total 
liabilities  amounting  to  $553,972,  whereas  the  assets  and 
liabilities  of  U.  S.  Airlines  totaled  $1,16S,  S78,  and  $45,568, 
respectively.  The  net  worth  of  the  latter  carrier  amounted 
to  $1,123,310  while  the  net  worth  for  Willis  was  $193,811. 

As  a  result  of  our  examination  of  the  financial  condi¬ 
tion  of  these  applicants  "we  are  constrained  to  reach  the 
conclusion  that  the  financial  resources  of  U.  S.  Airlines 
are  considerably  better  than  those  of  Willis.  If,  as  it 
might  well  be,  the  initial  operation  on  this  route  resulted 
in  substantial  loss,  there  is  little  doubt  that  U.  S.  Airlines 
would  be  in  a  superior  position  to  weather  any  such  eco- 
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nomic  crisis  than  would  Willis.  Apart  from  the  operating 
losses  that  might  be  incurred  in  the  first  phases  of  oper¬ 
ation,  it  also  appears  that  U.  S.  Airlines,  with  its  greater 
access  to  additional  and  ready  capital,  would  be  in  a 
more  advantageous  position  to  canvass  the  market  in  the 
development  of  new  business.  While  the  differences  in 
managerial  efficiency  and  plans  of  operation  between 
Willis  and  U.  S.  Airlines  do  not  appear  to  be  great,  the 
larger  immediate  financial  resources  of  TJ.  S.  Airlines 
require  that  it  be  selected  to  operate  Route  C.  On  the 
basis  of  these  factors  and  all  the  evidence  of  record  we 
find  that  the  comparative  public  interest  will  be  best 
served  by  the  selection  of  U.  S.  Airlines  to  operate 
Route  C. 

Motion  by  United  during  the  further  hearing. — During 
the  course  of  the  further  hearing  in  these  proceedings, 
counsel  for  United  made  an  oral  motion  requesting  that 
“the  applications  of  any  applicant  who  does  not  appear 
and  present  evidence  at  this  hearing  be  dismissed 
24718  for  lack  of  prosecution,  and  also  for  failure  to 
prove  a  case.”  Inasmuch  as  we  have  taken  other 
affirmative  action  which  requires  the  denial  of  the  appli¬ 
cations  to  which  this  motion  was  directed,  the  motion  will 
accordingly  be  dismissed. 

Motions  for  oral  argument. — Subsequent  to  the  close  of 
the  further  hearing,  motions  were  filed  by  American, 
Delta,  Eastern  and  United,  in  which  it  was  requested 
that  oral  argument  be  had  before  the  Board  prior  to  the 
rendering  of  our  initial  decision  in  the  instant  proceed¬ 
ings.  Similarly,  memoranda  in  support  of  these  motions 
were  filed  by  Capital,  Chicago  &  Southern,  National, 
Northwest,  and  TWA.  A  memorandum  in  opposition  to 
the  above  motions  was  filed  by  Slick.  We  have  carefully 
considered  the  arguments  made  in  support  of  the  mo¬ 
tions  and  in  opposition  thereto  and  have  concluded  that 
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the  motion  should  be  denied.  The  motions  are  denied, 
however,  without  prejudice  to  the  right  of  any  party  to 
move  for  oral  argument  within  20  days  after  the  date  of 
service  of  this  tentative  opinion. 

Conclusions 

In  accordance  with  the  foregoing  findings  of  fact  and 
conclusions  and  upon  the  basis  of  all  the  facts  of  record, 
we  find: 

1.  That  the  public  convenience  and  necessity  require 
that  The  Flying  Tiger  Line,  Inc.,  be  authorized  to  engage 
in  air  transportation  with  respect  to  property  between 
any  point  or  points  in  any  of  the  following  groups  of 
points  and  any  point  or  points  in  any  other  of  said  groups: 

(a)  The  terminal  point  Los  Angeles,  the  intermediate 
points  Bakersfield,  Brawley-El  Centro,  Fresno,  Long 
Beach,  Oakland,  Sacramento,  Salinas-Monterey,  San  Di¬ 
ego,  San  Francisco,  Santa  Barbara,  Stockton,  and 
Thermal ; 

24719  (b)  The  intermediate  points  Longview,  Port¬ 

land,  Seattle,  Wenatchee,  and  Yakima; 

(c)  The  intermediate  point  Minneapolis-St.  Paul; 

(d)  The  intermediate  point  Denver; 

(e)  The  intermediate  points  Des  Moines  and  Omaha; 

(f)  The  intermediate  points  Akron,  Chicago,  Cleve¬ 
land,  Detroit,  Fort  Wayne,  Grand  Rapids,  Milwaukee, 
South  Bend,  and  Toledo; 

(g)  The  intermediate  points  Albany,  Binghamton, 
Boston,  Buffalo,  Hartford,  New  York,  Newark,  Phila¬ 
delphia,  Providence,  and  Rochester; 

(h)  The  intermediate  point  Rockland  and  the  termi¬ 
nal  point  Portland. 

2.  That  the  public  convenience  and  necessity  require 
that  Slick  Airways,  Inc.,  be  authorized  to  engage  in  air 
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transportation  with  respect  to  property  between  any 
point  or  points  in  any  of  the  following  groups  of  points 
and  any  point  or  points  in  any  other  of  said  groups. 

(a)  The  terminal  point  Los  Angeles,  the  intermediate 
points  Bakersfield,  Brawley-El  Centro,  Fresno,  Long 
Beach,  Oakland,  Sacramento,  Salinas-Monterey,  San  Di¬ 
ego,  San  Francisco,  Santa  Barbara,  Stockton,  and  Ther¬ 
mal; 

(b)  The  intermediate  point  Phoenix; 

(c)  The  intermediate  points  Brownsville,  Corpus 
Christi,  Eagle  Pass,  Fort  Worth-Dallas,  Houston,  La¬ 
redo,  Mission,  and  San  Antonio; 

(d)  The  intermediate  point  Kansas  City; 

(e)  The  intermediate  points  Akron,  Chicago,  Cincin¬ 
nati,  Cleveland,  Columbus,  Dayton,  Detroit,  Fort  Wayne, 
Indianapolis,  Louisville,  Peoria,  St.  Louis,  South  Bend, 
and  Toledo; 

(f)  The  intermediate  points  Allentown,  Baltimore, 
Boston,  Harrisburg,  Hartford,  New  York,  Newark,  Phil¬ 
adelphia,  Pittsburgh,  Providence,  Washington,  and  Wil¬ 
mington; 

(g)  The  intermediate  point  Rockland  and  the  termi¬ 
nal  point  Portland. 

3.  That  the  public  convenience  and  necessity  require 
that  U.  S.  Airlines,  Inc.  be  authorized  to  engage  in  air 
transportation  with  respect  to  property; 

24720  (1)  Between  any  point  or  points  in  any  of  the 

following  groups  of  points  and  any  point  or 
points  in  any  other  of  said  groups: 

(a)  The  terminal  point  Miami,  intermediate  points 
Atlanta,  Belle  Glade,  Fort  Myers,  Jacksonville,  Lake¬ 
land,  Ocala,  Orlando,  Sarasota-Bradenton,  Savannah, 
Tampa-St.  Petersburg,  Valdosta,  and  West  Palm  Beach; 

(b)  The  intermediate  points  Baton  Rouge,  Gulfport- 
Biloxi,  Hammond,  Mobile,  Morgan  City,  and  New  Or¬ 
leans; 
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(c)  The  intermediate  points  Akron,  Chicago,  Cincin¬ 
nati,  Cleveland,  Columbus,  Dayton,  Detroit,  Grand  Rap- 
ids,  Indianapolis,  Louisville,  Milwaukee,  South  Bend,  and 
Toledo ; 

(d)  The  terminal  point  Minneapolis-St.  Paul;  and 

(2)  Between  any  point  or  points  in  any  of  the  follow¬ 
ing  groups  of  points  and  any  point  or  points  in  any  other 
of  said  groups: 

(a)  The  terminal  point  Miami,  intermediate  points 
Atlanta,  Belle  Glade,  Fort  Myers,  Jacksonville,  Lake¬ 
land,  Ocala,  Orlando,  Sarasota-Bradenton,  Savannah, 
Tampa-St.  Petersburg,  Valdosta,  and  West  Palm  Beach; 

(b)  The  intermediate  points  Baton  Rouge,  Gulfport- 
Biloxi,  Hammond,  Mobile,  Morgan  City,  and  New  Orleans; 

(c)  The  intermediate  points  Albany,  Allentown,  Bal¬ 
timore,  Binghamton,  Boston,  Buffalo,  Harrisburg,  Hart¬ 
ford,  Newark,  Philadelphia,  Pittsburgh,  Providence, 
Rochester,  Washington,  and  Wilmington,  and  the  termi¬ 
nal  point  New  York. 

4.  That  the  public  convenience  and  necessity  require 
that  Airnews,  Inc.,  be  authorized  to  engage  in  air  trans¬ 
portation  with  respect  to  property: 

(a)  Between  the  terminal  point  San  Antonio,  the  in¬ 
termediate  point  Beeville,  and  the  terminal  point  Corpus 
Christi;  and 

24721  (b)  Between  the  terminal  point  San  Antonio, 

the  intermediate  points  McAllen  and  Harlingen 
and  the  terminal  point  Brownsville. 

6.  That  each  of  the  above-named  applicants  is  a  citi¬ 
zen  of  the  United  States  within  the  meaning  of  the  Civil 
Aeronautics  Act  of  193S,  as  amended,  and  is  fit,  willing, 
and  able  to  perform  the  transportation  authorized  and 
to  conform  to  the  provisions  of  the  Act  and  the  rules, 
regulations,  and  requirements  of  the  Board  thereunder. 
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7.  That  the  public  convenience  and  necessity  require 
that  each  of  the  certificates  to  be  issued  be  limited  to  a 
temporary  period  of  5  years. 

S.  That  the  application  of  Mutual  Aviation,  Inc.,  Docket 
Xo.  2163,  should  be  dismissed. 

9.  That  all  other  applications  should  in  all  other  re¬ 
spects  be  denied. 

10.  That  the  motion  of  United  Air  Lines,  Inc.,  for 
dismissal  of  the  applications  of  all  applicants  who  failed 
to  appear  and  present  data  at  the  further  hearing  should 
be  dismissed. 

11.  That  the  motions  or  petitions  of  Delta  Air  Lines, 
Inc.,  American  Airlines,  Inc.,  Eastern  Air  Lines,  Inc., 
and  United  Air  Lines,  Inc.,  for  oral  argument  before 
the  Board  prior  to  issuance  of  the  tentative  opinion  herein 
should  be  denied,  without  prejudice  to  any  motion  or 
petition  for  oral  argument  hereafter  filed  within  20  days 
of  service  of  the  tentative  decision  herein. 

An  appropriate  order  will  be  entered. 

O’Connell,  Chairman,  Ryan  and  Adams,  Members  of 
the  Board,  concurred  in  the  above  opinion.  Lee  and  Jones, 
Members,  filed  the  attached  dissenting  opinions. 

Appendix  A 
Page  No.  1 

24722  Description  of  Applicants 

Air  Borne  Cargo  Lines,  Inc. — This  applicant  is 
the  successor  of  J.  E.  G.  Rogers,  Ltd.,  Inc.  and  Hoosier  Air 
Freight  Corporation.  Its  officers  are  J.  E.  G.  Rogers,  presi¬ 
dent,  X.  L.  Carey,  second  vice-president  and  secretary,  and 
Herbert  H.  Vasoll,  treasurer.  As  of  the  hearing,  all  of  the 
registered  owners  of  100%  of  the  voting  stock  were  resi¬ 
dents  of  the  United  States  and  not  less  than  75%  of  the 
corporation’s  stock  outstanding  was  owned  both  of  record 
and  beneficially  by  citizens  of  the  United  States. 

Mr.  Rogers  has  had  extensive  experience  in  both  air  and 
steamship  transportation  since  1915.  N.  L.  Carey  has  been 
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associated  with  Mr.  Rogers  for  a  number- of  years  and  is 
experienced  in  administrative,  insurance  and  transporta¬ 
tion  matters  generally.  The  treasurer  of  the  company,  Mr. 
Vasoll,  has  been  engaged  as  a  public  accountant  for  some 
19  years.  At  the  time  of  the  hearing  the  applicant  had  6 
certificated  C-47’s  and  another  in  the  process  of  being  re¬ 
conditioned.  Its  principal  operation  and  maintenance  base 
was  at  Millville,  New  Jersey,  where  it  maintained  a  link 
trainer,  spare  engines,  and  other  equipment  required  in  its 
contract  freight  operations. 

American  Air  Express  Corp, — This  applicant  was  organ¬ 
ized  under  the  laws  of  the  State  of  New  York  and  at  the 
time  of  the  hearing  was  operating  a  nonscheduled  air  ser¬ 
vice  between  Newark,  New  Jersey  and  Los  Angeles-San 
Francisco,  California.  John  C.  Lambert,  president  of  the 
company,  was  sole  owner  of  the  authorized  and  outstand¬ 
ing  200  shares  of  no-par  value  common  stock.  He  had  ad¬ 
vanced  the  entire  paid  in  capital  of  $53,411.  William  H. 

Shoemaker  was  vice  president-operations,  and 
24723  Francis  J.  Rollins  was  secretary-treasurer.  All  of 
the  officers  and  directors  were  citizens  of  the  United 

States. 

Mr.  Lambert  has  been  engaged  in  private,  commercial 
and  military  air  transport  operations  since  1930.  Mr.  Shoe¬ 
maker  wras  formerly  operations  manager  of  Ithaca  Flying 
Service  and  also  served  in  the  Army  Air  Forces.  Mr.  Rol¬ 
lins  was  formerly  employed  by  the  bureau  of  engineers  of 
New  York  City  and  for  a  short  period  of  time  was  assistant 
quality  manager  for  Gould  Aeronautical  Corp.  and  was 
secretary  of  the  Craig  Machine  Company,  Inc. 

The  applicant  commenced  nonscheduled  operations  on 
May  1, 1946  after  acquiring  3  surplus  C-47  aircraft  on  lease 
agreement  with  the  Reconstruction  Finance  Corporation. 

Slick  Airways,  Inc. — Slick  was  incorporated  in  January 
1946,  under  the  laws  of  Delaware.  It  commenced  opera- 
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tions  as  a  contract  carrier  in  March  1946.  Earl  F.  Slick  is 
president  and  director  of  the  corporation.  Up  until  1940 
he  was  engaged  in  the  oil  producing  industry  in  Texas. 
After  completing  a  course  at  the  Sparta  School  of  Aviation 
in  Tulsa,  Oklahoma,  he  obtained  a  private  pilot’s  license. 
From  1942  until  1945  Mr.  Slick  was  in  military  activities 
with  the  Army  Air  Forces  and  upon  his  discharge  he  de¬ 
voted  himself  to  the  formation  of  the  applicant  company. 

Louis  J.  Moorman,  executive  vice-president  and  director, 
was  formerly  employed  by  the  Reconstruction  Finance 
Corporation.  He  subsequently  served  in  the  Department  of 
Commerce  and  thereafter  was  an  officer  in  the  United  States 
Naval  Reserve  on  active  duty.  Upon  his  discharge  from 
the  Navy*  he  entered  the  applicant  company  and  has 
since  administered  the  organization’s  legal  activi- 
24724  ties. 

W.  Bankart  Langmore,  vice  president,  finance 
and  director,  has  had  many  years  experience  in  the  invest¬ 
ment  banking  field  and  has  made  extensive  analytical  sur¬ 
veys  of  many  companies,  including  American,  TWA,  East¬ 
ern  and  Pan  American  Airlines.  He  was  in  the  Naval  Air 
Forces  during  the  recent  war  and  upon  his  discharge  in 
1945  he  joined  Slick  in  his  present  capacity. 

Thomas  L.  Grace,  vice  president,  operations,  and  Charles 
P.  Graddick,  vice  president,  sales  and  traffic,  have  both 
had  varied  and  considerable  experience  to  qualify  them 
for  the  positions  which  they  hold.  All  of  the  officers,  direc¬ 
tors  and  stockholders  of  the  applicant  corporation  are  citi¬ 
zens  of  the  United  States  and  have  no  affiliations  which  are 
in  violation  of  section  408  of  the  Act. 

As  of  September  30,  194S,  there  were  outstanding  and 
issued  175,878  shares  of  $10  par  value  common  stock  out 
of  a  total  of  1,000,000  shares.  In  addition,  there  were  out¬ 
standing  as  of  the  same  date  $1,297,000  out  of  an  author¬ 
ized  $1,500,000  to  4%  convertible  income  debentures  which 
were  due  March  1,  1957  but  were  non-interest  bearing  until 
March  1,  1950. 
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It  is  estimated  that  between  $3,000,000  and  $5,000,000 
additional  capital  will  be  required  to  finance  the  operation 
of  the  routes  recommended  in  the  examiners’  report.  Three 
methods  are  contemplated  for  the  raising  of  such  additional 
capital  as  follows;  (1)  sale  of  common  stock,  convertible 
preferred  stock,  or  bonds  to  the  present  stockholders  and 
debenture  holders;  (2)  sale  of  similar  securities  to  the 
public  through  a  group  of  investment  bankers  (al- 
24725  though  informal  meetings  have  been  held  with  sev¬ 
eral  underwriting  companies,  no  firm  commitments 
have  been  made)  and  (3)  it  is  contemplated  that  up  to  70% 
of  the  purchase  of  new  equipment  will  be  financed  through 
equipment  trusts. 

At  the  time  of  the  further  hearing,  this  applicant  owned 
12  C-46  aircraft  and  in  addition  it  had  on  lease  10  C-46 
aircraft  from  the  United  States  Air  Forces.  It  was  utiliz¬ 
ing  14  of  these  planes  in  its  existing  schedules  wdiile  4 
others  were  held  as  standby  equipment.  The  remaining 
aircraft  were  unlicensed  or  not  completely  modified  for 
freight  operations. 

California  Eastern  Airways ,  Inc. — This  applicant  is  a 
Delaware  corporation  and  commenced  operations  as  a  con¬ 
tract  carrier  of  freight  in  May  1946. 

Practically  all  of  the  principal  officers  of  the  company  at 
the  time  of  the  hearing  have  since  been  supplanted  by 
others.  In  a  special  report  required  by  the  Board  under 
Order  Serial  No.  E-1613  the  applicant  set  forth  the  follow¬ 
ing  as  its  officers. 

Andre  de  Saint- Phalle,  president;  W.  J.  Hoelle,  vice 
president  (on  furlough) ;  R.  E.  Caskey,  assistant  vice  presi¬ 
dent;  H.  F.  Johnson,  secretary-treasurer  (on  sick  leave); 
Ruth  Silva,  assistant  secretary;  Merrill  J.  Ferree,  acting 
treasurer;  Pauline  McCord;  acting  secretary. 

With  the  exception  of  Mr.  Hoelle,  there  is  no  evidence  of 
record  tending  to  show  the  background  or  citizenship  of 
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any  of  the  officers  of  the  applicant  company.  Similarly, 
manv  of  the  directors  of  California  Eastern  assumed  office 
subsequent  to  the  hearing  and  there  is  no  showing  with 
reference  to  the  citizenship  of  these  individuals.  As  of  the 
time  of  the  hearing,  this  company  employed  approximately 
104  persons  and  owned  or  leased  3  C-54  aircraft. 
24726  Operations  headquarters  and  maintenance  were 
centered  at  Oakland,  California  with  other  offices 
located  at  San  Francisco,  Chicago  and  New  York. 

Lone  Star  Air  Cargo  Lines . — This  applicant  was  orig¬ 
inally  organized  as  a  partnership.  In  May  1946  the  com¬ 
pany  was  incorporated  under  the  laws  of  the  State  of  Texas. 

L.  Walter  Boggs  was  president  and  director  of  the  cor¬ 
poration.  Mr.  Boggs  was  formerly  an  instructor  in  a  flight 
school  operated  by  him  in  Colorado.  He  spent  4*4  years 
in  the  Naval  Air  Forces  and  upon  his  discharge  with  the 
rank  of  Lieutenant  Commander  he  thereafter  organized 
the  applicant  company. 

The  executive  vice  president  and  treasurer  of  the  organi¬ 
zation  was  Arlie  J.  Ullrich,  Jr.  Mr.  Ullrich  served  for  sev¬ 
eral  years  in  the  Army  Air  Corps  as  a  staff  officer  in  plan¬ 
ning  the  defense  and  security  of  all  materiel  and  munitions 
for  the  base  at  which  he  was  stationed.  The  vice  president 
in  charge  of  maintenance  and  a  director  of  the  company 
was  Anthony  F.  Spann.  Mr.  Spann  also  served  with  the 
Army  Air  Forces  and  was  subsequently  connected  with 
Consolidated  Aircraft  Corp.  as  a  test  pilot.  Prior  to  these 
activities  he  owned  and  operated  a  flying  school  for  about 
5  years. 

The  vice  president  in  charge  of  operations  and  also  di¬ 
rector  of  the  company  was  Wyman  Ellis,  Jr.  Mr.  Ellis’  ex¬ 
perience  in  aeronautical  activities  dates  back  to  1934  when 
he  operated  a  flying  school  and  repair  station  at  Monrovia 
Airport,  Monrovia,  Calif.  He  was  subsequently  employed 
as  an  aeronautical  inspector  for  the  Civil  Aeronautics  Au- 
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thority  as  assistant  general  manager  of  the  Embry  Riddle 
Company  and  later  served  as  a  ferry  pilot  for  4^ 

24727  years  in  the  Naval  Air  Transport  Service.  Chand¬ 
ler  Lloyd,  secretary  of  the  company  and  also  gen¬ 
eral  counsel  formerly  served  in  the  Naval  Reserve  and  upon 
his  discharge  he  reentered  the  private  practice  of  law  in 
Dallas,  Tex. 

All  of  the  officers  and  directors  of  the  applicant  company 
and  all  of  the  stock  issued  and  outstanding  was  held  by  citi¬ 
zens  of  the  United  States.  At  the  time  of  the  hearing  the 
company  owned  and  operated  6  C-47  aircraft  and  had  a  7th 
such  plane  which  was  in  the  process  of  conversion. 

Mutual  Aviation ,  Inc.,  was  organized  as  a  corporation 
under  the  laws  of  New  York  and  was  engaged  in  fixed-base 
operations  at  Tonawanda  Airport,  New  York.  The  presi¬ 
dent  and  treasurer  of  this  company  was  Joseph  L.  Holmes- 
berger.  At  the  time  of  the  hearing  he  had  been  engaged  in 
aeronautical  activities  in  various  capacities  for  approxi¬ 
mately  15  years.  In  1945  he  resigned  as  senior  administra¬ 
tive  procurement  inspector  for  Bell  Aircraft  Corp.  to  as¬ 
sume  the  vice  presidency  of  the  applicant  company. 

The  vice  president  and  secretary  of  the  company  was 
Alice  J.  Talcott.  Miss  Talcott  has  been  connected  with  avia¬ 
tion  since  1933  and  holds  a  commercial  pilot’s  certificate 
with  flight  instructor  and  ground  instructor  ratings.  Dur¬ 
ing  the  war  she  served  with  the  Second  Ferrying  Group  of 
the  Air^Transport  Command,  ferrying  single  and  multi- 
enginlrwcraft.  Arthur  E.  Lewin,  vice  president,  traffic 
/'and  sales,  was  formerly  general  manger  of  Steffen  Aero¬ 
nautical  Service  at  Lockport,  New  YY>rk.  He  later  served 
for  several  years  with  the  Naval  Air  Forces  before  joining 
the  applicant  company  in  1946. 

24728  More  than  75%  of  the  outstanding  stock  of  the 
company  was  held  by  United  States  citizens  and 

all  of  the  directors  and  managing  officers  were  citizens  of 
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the  United  States.  As  of  the  date  of  the  hearing  the  appli¬ 
cant’s  fixed-base  operations  consisted  of  a  flying  school 
utilizing  2  light  training  planes.  Three  C-47  aircraft  had 
been  leased  for  90  days  and  arrangements  were  being  made 
for  the  purchase  of  2  C-46  surplus  aircraft  to  replace  the 
C-47’s  which  were  to  be  used  in  an  experimental  intrastate 
freight  operation. 

Capital  Airlines ,  Inc.  (formerly  Pennsylvania-Central 
Airlines  Corp.) — This  applicant  is  a  certificated  carrier 
and  operates  an  extensive  system  of  routes  extending  gen¬ 
erally  between  the  Twin  Cities  on  the  wrest,  New  York  on 
the  east,  and  New  Orleans  on  the  south.  Its  officers  and 
directors  are  generally  well-known  and  require  no  extended 
biographical  note  herein. 

The  carrier  seeks  either  new  routes  or  amendments  of  its 
present  certificates  so  as  to  authorize  scheduled  air  carriage 
of  property  and  mail  over  4  separate  linear  routes,  con¬ 
tiguous  to  its  existing  system  and  extending  between  the 
east  and  west  coasts  and  north  and  south  between  Boston, 
Mass.,  and  Brownsville,  Tex.,  and  Detroit,  Mich.,  and 
Miami,  Fla.  At  the  time  of  the  original  hearing,  the  carrier 
had  employed  a  cargo  sales  manager  and  an  assistant,  a 
cargo  analyst  and  seven  cargo  representatives  for  its  field 
sales  staff.  In  addition  there  wrere  other  personnel  em¬ 
ployed  in  various  cargo  activities  and  at  the  time  of  the 
hearing  the  applicant’s  cargo  department  comprised  28 
employees.  The  carrier  asserted  that  60  other  persons 
w^ere  classified  as  cargo  expediters  and  supervising 
24729  agents  in  connection  with  their  other  duties  in  the 
carrier’s  various  offices. 

WiUis  Air  Service,  Inc. — This  carrier  is  a  Maryland  cor¬ 
poration  with  its  principal  base  of  operations  located  at 
Teterboro  Air  Terminal,  in  New  Jersey.  It  also  has  a  down¬ 
town  office  in  New  York  City.  The  president  and  director 
of  the  applicant  company  is  Charles  F.  Willis,  Jr.  Prior 
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to  entering  the  Navy  in  1939  Mr.  Willis  was  employed  in 
the  subcontracting  department  of  the  Glen  L.  Martin  Com¬ 
pany.  During  his  period  of  service  with  the  Naval  Air 
Forces  he  accumulated  4,000  hours  of  flying  and  rose  to  the 
rank  of  Lieutenant  Commander. 

Robert  H.  Rose  is  executive  vice  president  and  a  director 
of  the  company.  He  is  a  licensed  commercial  pilot  with  in¬ 
structor  and  instrument  ratings  and  has  served  as  a  first 
officer  with  American  Airlines.  During  1944  he  served  in 
the  Naval  Air  Forces  and  operated  both  2-engiue  and  4- 
engine  aircraft  in  Trans-Atlantic  service.  He  also  served 
in  various  capacities  in  the  Pacific  and  has  accumulated 
some  3500  flying  hours.  Mr.  Rose  is  co-trustee  with  Mr. 
Willis  of  a  voting  trust  set  up  by  the  stockholders  and  as 
such  they  vote  50%  of  the  outstanding  common  stock  of 
the  applicant  company.  The  vice  president  in  charge  of 
operations  and  also  a  director  of  the  company  is  George 
A.  Enloe.  Mr.  Enloe  was  also  commissioned  in  the  Navy 
and  served  as  an  assistant  operations  officer  with  the  rank 
of  Lieutenant  Commander.  He  also  served  as  engineering 
officer  in  charge  of  maintenance  in  a  B-24  squadron  in 
England.  Mr.  Enloe  had  accumulated  1,000  hours  of  flying. 
Upon  his  release  from  the  service  in  November  1945  Air. 

Enloe  joined  Mr.  Willis  as  a  co-founder  of  the 
24730  applicant  company. 

The  corporation  has  61  stockholders,  all  but  one 
of  •whom  are  citizens  of  the  United  States.  The  nucleus  of 
the  organization  was  formed  largely  with  personnel  from 
Naval  Air  Transport  Service  who  contributed  either  ser¬ 
vices  or  capital  to  the  initial  venture.  The  company  orig¬ 
inally  began  its  operations  with  C-47  equipment.  However, 
in  June  1946  through  reorganization,  capital  was  obtained 
to  purchase  C-54  equipment.  The  company  proposes  to 
operate  a  fleet  of  12  of  these  aircraft — 10  active  and  2  held 
in  reserve.  At  the  time  of  the  further  hearing,  however, 
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Willis  was  not  operating  any  C-54  equipment  but  had  turn¬ 
ed  2  of  such  aircraft  over  to  the  Flying  Tiger  Line  in  re¬ 
turn  for  common  stock  of  the  latter  company.  It  continued 
to  utilize  2  C-47  aircraft  which  were  supplemented  on  oc¬ 
casion  by  additional  leased  planes  as  service  requirements 
became  necessary.  As  of  June  30,  194S  the  flight  personnel 
employed  by  the  company  totaled  18,  including  pilots  and 
co-pilots.  The  total  payroll  of  the  company  numbered  179 
with  an  annual  payroll  of  approximately  $643,930.  The 
company's  stockholders  were  limited  to  a  group  of  approxi¬ 
mately  175  persons,  most  of  whom  were  employees. 

U.  S.  Airlines ,  Inc. — This  company  was  incorporated  in 
July  1946  under  the  laws  of  the  State  of  Florida.  The  presi¬ 
dent,  Harry  I.  Plavford,  has  been  connected  with  aeronau¬ 
tical  activities  since  the  first  World  War  in  which  he  served 
with  the  Army  Air  Forces.  In  subsequent  years  he  organ¬ 
ized  and  operated  several  flying  schools  and  clubs  and  is 
also  the  holder  of  a  commercial  pilot  license.  Mr.  Plavford 
was  formerlv  a  director  of  National  Airlines  and  also 
supervised  a  C.  A.  A.  indoctrination  program  in 
24731  Tennessee  for  the  Air  Corps  Cadets.  In  early  1945 
he  organized  the  U.  S.  Flying  Service  Inc.,  a  fixed- 
base  operation  at  St.  Petersburg,  Fla.,  for  the  purposes  of 
sales,  service  and  flight  and  ground  construction.  The  lat¬ 
ter  company  was  later  acquired  by  the  applicant  company 
and  has  since  continued  as  a  separate  division  of  U.  S. 
Airlines.  The  vice  president,  Theodore  N.  Law,  previously 
served  for  8  years  as  director  of  Mid-Continent  Airlines 
and  was  formerly  president  of  Alaska  Airlines.  Mr.  Law 
also  assisted  in  the  organization  of  Aerovias  Latino  Ameri- 
canas,  and  in  addition  he  holds  extensive  interests  in  oil 
and  ranch  properties  in  California.  D.  G.  Bash,  secretary- 
treasurer  of  the  company,  entered  aviation  as  an  air  corps 
officer  in  World  War  I.  He  later  was  employed  by  certain 
railwav  interests  and  bv  the  Interstate  Commerce  Com- 
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mission.  In  1937  he  vras  elected  treasurer  of  National  Air¬ 
lines  and  continued  in  that  office  until  1945  at  which  time 
he  joined  the  applicant  company. 

Subsequent  to  the  close  of  the  original  hearing,  William 
S.  McDuffee,  was  appointed  vice  president  and  general 
manager  of  the  company.  Mr.  McDuffee  has  had  wide  ex¬ 
perience  in  aeronautical  activities.  He  was  an  officer  in  the 
Air  Corps  in  the  first  World  War;  was  manager  of  Texa- 
homa  Aeronautical  Services,  and  from  1930  to  1936  he 
served  as  vice  president  and  treasurer  of  Bowen  Airlines. 
He  later  was  executive  officer  of  the  Air  Safety  Board  of 
the  C.  A.  A.  from  which  he  resigned  to  enter  the  Air  Corps. 
During  the  war  Mr.  McDuffee  commanded  the  eastern  dis¬ 
trict  of  the  Air  Technical  Service  Command.  He  later 
served  as  vice  president  of  TACA  Airways  which  position 
he  held  until  he  joined  U.  S.  Airlines. 

24732  The  applicant  commenced  air  freight  operations 
in  December  1945  as  a  nonscheduled  carrier.  It 
utilizes  converted  surplus  C-47  equipment.  At  the  time  of 
the  original  hearing  it  had  in  operation  a  total  of  12  such 
planes.  The  main  operations  and  maintenance  base  is  lo¬ 
cated  at  St.  Petersburg.  The  carrier’s  plans  for  operation, 
if  certificated,  contemplate  the  operation  of  a  fleet  of  air¬ 
craft  equal  to  25  Martin  20‘2's  or  22  Douglas  C-54’s.  They 
are  predicated  upon  all  freight  operations  between  the 
seven  areas  for  which  the  carrier  has  made  application  and 
with  projected  rates  ranging  from  15U>  cents  down  to  11 
cents  per  ton  mile. 

All  of  the  officers  and  directors  are  citizens  of  the  United 
States;  in  addition  all  of  the  1,500,000  shares  of  common 
stock  outstanding  as  of  November  15,  1948  were  registered 
in  the  names  of  persons  whose  addresses  are  in  the  United 
States. 

Air  Cargo  Transport  Corp. — This  company  was  organ¬ 
ized  under  the  laws  of  New  Jersey  in  March  1945.  It  began 
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operations  in  February  1946  as  a  nonscheduled  air  carrier 
of  property  under  section  292.1  of  the  Economic  Regula¬ 
tions.  The  president  and  treasurer  of  the  company  as  of 
the  hearing  was  H.  Roy  Penzell.  Mr.  Penzell  has  had  wide 
experience  in  advertising  but  since  the  organization  of  the 
applicant  company  has  devoted  most  of  his  time  to  its  af¬ 
fairs.  He  was  also  president  and  sole  director  of  Hudson 
Airlines,  Inc*,  which  had  sought  a  certificate  of  public  conve¬ 
nience  in  the  Middle  Atlantic  Area  Case ,  Docket  No.  674  et 
al.  (decided  February  19,  1948). 

24733  At  the  time  of  the  hearing,  the  offices  of  executive 
vice  president  and  secretary  were  vacant.  Marvis 
Fickett  was  general  manager  and  assistant  secretary.  Mr. 
Fickett  was  educated  at  the  Massachusetts  Institute  of 
Technology  and  served  with  Northeast  Airlines  and  Colo¬ 
nial  Airlines  in  various  capacities. 

The  company  began  operations  with  4  converted  C-47 
aircraft  and  had  its  principal  operations  and  maintenance 
base  at  Newark,  New  Jersey.  At  one  time  it  operated  a  total 
of  14  such  planes  but  at  the  time  of  the  hearing  this  number 
had  been  reduced  to  S,  of  which  2  were  owned  and  6  wTere 
leased.  Much  data  which  the  applicant  agreed  to  furnish 
subsequent  to  the  original  hearing  w*as  never  furnished. 

All  officers  and  directors  of  Air  Cargo  Transport  were 
citizens  of  the  United  States  and  the  secretary  of  the  com¬ 
pany  asserted  that  more  than  75%  of  the  stockholders  had 
residence  addresses  within  the  United  States. 

Flamingo  Air  Service,  Inc. — This  applicant  was  incorpo¬ 
rated  under  the  laws  of  Delaware  in  December  1945.  At  the 
time  of  the  hearing  the  principal  officers  of  the  company 
were  Eugene  G.  Statter,  president,  R.  W.  Bowen,  executive 
vice  president,  B.  C.  McMahon,  Jr.,  vice  president  in  charge 
of  sales  and  J.  L.  Stenbaek,  secretary-treasurer.  All  officers 
and  directors  were  citizens  of  the  United  States  and  9S% 
of  the  outstanding  shares  of  stock  were  registered  in  the 
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names  of  residents  of  the  United  States.  Mr.  Statter  was 
serving  as  president  of  the  company  without  compensation. 
He  has  had  a  varied  and  considerable  experience  in  the 
investment  banking  field  and  as  a  partner  in  the  firm  of 
O’Brian,  Mitchell  and  Company,  he  specialized  in 
24734  aircraft  and  airlines  securities.  He  served  during 
the  war  with  the  American  Red  Cross  and  assumed 
the  presidency  of  the  applicant  company  in  September 
1946. 

Mr.  Bowen  was  formerlv  connected  with  various  invest- 
ment  banking  and  brokerage  firms  in  Florida.  Between  1940 
and  1945  he  was  employed  by  Pan  American,  Panagra  and 
bv  Page  Airwavs.  Mr.  McMahon  was  formerlv  in  the  in- 
surance  business  and  subsequently  served  as  a  commission¬ 
ed  officer  in  the  Marine  Corps.  His  aviation  experience 
dates  from  1938  when  he  was  employed  by  the  Airlines 
Ticket  Agency  in  New  York.  He  later  served  with  Ameri¬ 
can  Airlines  and  with  the  Air  Transport  Command  until 
he  was  commissioned  in  1943  in  the  Marine  Corps  as  oper¬ 
ations  officer  in  a  transport  air  group.  Mr.  Stenback  was 
formerly  a  co-pilot  for  TWA  and  later  was  employed  as 
pilot  by  Panagra.  From  March  1945  to  February  1946  he 
was  connected  with  the  Air  Transport  Command  in  Wash¬ 
ington. 

As  of  the  hearing,  total  employees  of  the  company  num¬ 
bered  30,  consisting  of  13  pilots  and  co-pilots,  one  mechanic 
and  an  operations  agent  at  Teterboro,  3  salesmen  and  cer¬ 
tain  administrative  personnel.  The  authorized  stock  of  the 
company  was  300,000  shares  each  of  $1.00  par  value  of 
which  $195,000  shares  were  issued  and  outstanding.  An 
additional  30,000  shares  of  founders  stock  and  20,000  war¬ 
rants  for  purchase  of  shares  at  $1.60  until  April  9,  1951 
was  in  escrow  for  distribution  to  the  3  founders  of  the 
company  at  such  time  as  dividends  might  be  paid  to  other 
stockholders. 
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The  Flying  Tiger  Line,  Inc . — This  applicant  was  organ¬ 
ized  as  a  Delaware  corporation  in  June  1945.  Its  principal 
executive  offices  are  located  in  Los  Angeles,  Calif.  The 
original  financing  of  the  company  was  by  issue  of 
24735  2260  shares  of  $100  par  value  wffiich  stock  was 
equally  subscribed  by  a  group  of  the  company’s 
associates  and  of  several  California  business  men.  Sub¬ 
sequent  financing  revised  the  par  value  of  the  stock  to  $1.00 
per  share,  authorized  exchange  of  the  original  issue  at  the 
rate  of  100  to  1  and  the  sale  of  500,000  additional  shares  of 
the  new  stock  to  the  public  at  $5.00  a  share. 

The  president  of  the  company,  Robert  W.  Prescott,  re¬ 
ceived  flying  training  with  the  Navy  at  Pensacola  and  was 
subsequently  engaged  at  the  latter  base  as  an  instructor 
until  September  1941.  He  thereafter  resigned  his  commis¬ 
sion  and  joined  the  American  Volunteer  Group  in  combat 
flying  in  China.  He  later  served  with  TWA  in  that  car¬ 
rier’s  A.  T.  C.  contract  operations  across  the  north  and 
south  Atlantic.  From  November  1944  to  December  1945 
he  served  as  a  pilot  with  China  National  Aviation  Corpo¬ 
ration  in  transporting  supplies  from  India  to  China. 

George  T.  Cussen  became  executive  vice  president  of  the 
company  in  June  1945.  His  early  experience  in  transporta¬ 
tion  includes  various  positions  with  the  Santa  Fe  Railroad 
from  1921  to  1929,  after  which  he  became  assistant  traffic 
manager  for  TWA  and  its  predecessor  companies.  In  1941 
he  was  district  sales  manager  for  American  Airlines  in 
Cleveland  which  position  he  left  to  join  the  Army  Air 
Forces.  He  resigned  from  the  Air  Force  in  April  1945  and 
was  thereafter  employed  by  Eastern  Air  Lines  as  assistant 
traffic  manager.  He  subsequently  was  system  director  of 
TACA  until  1946  and  wTas  also  employed  by  Arizona  Air- 
wavs  as  director  of  traffic  and  sales. 

Fred  Benninger,  secretary-treasurer,  has  varied  exper¬ 
ience  as  a  certified  public  accountant  with  a  number  of  firms 
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since  1933  up  to  the  time  he  entered  military  service 

24736  in  1942. 

The  company  employs  approximately  248  em¬ 
ployees,  50  in  flight  operations,  31  in  ground  operations, 
114  in  maintenance,  31  in  traffic  and  sales,  and  22  in  execu¬ 
tive  and  administrative.  Since  the  original  hearing  the  ap¬ 
plicant  company  has  deviated  from  its  original  policy  to 
utilize  mostly  C-47  aircraft  in  its  contemplated  certificated 
freight  service.  As  a  result  of  its  operating  experience. 
Flying  Tigers  assert  that  it  has  found  C-54  aircraft  to  be 
more  acceptable  and  has  employed  its  C-47  equipment  for 
supplemental  or  shuttle  service.  The  company  has  been 
operating  6  C-54’s  and  3  C-47’s  and  at  the  further  hearing 
asserted  that  this  fleet  was  in  excess  of  its  requirements  for 
the  limited  operations  permitted  under  its  Letter  of  Regis¬ 
tration,  but  that  the  fleet  had  been  built  up  so  as  to  be  avail¬ 
able  for  increased  traffic  activity  in  the  event  it  was  granted 
a  certificate.  In  the  interim,  it  has  entered  into  short-term 
lease  agreements  with  other  air  carriers  for  its  excess 
equipment.  The  president  of  the  company  and  more  than 
two-thirds  of  its  board  of  directors  and  managing  officers 
are  citizens  of  the  United  States.  Similarly  more  than  75% 
of  the  voting  interest  in  the  company  is  also  owned  by  citi¬ 
zens  of  the  United  States. 

Globe  Freight  Airline ,  Inc. — Globe  was  incorporated  in 
October  1944  under  the  laws  of  Delaware  for  the  purpose 
of  engaging  in  air  transportation  of  cargo  only.  It  main¬ 
tains  a  general  office  in  Hartford,  Connecticut.  At  the  time 
of  the  original  hearing,  Globe  had  sold  and  issued  149,850 
shares  of  stock  at  a  par  value  of  $1.00  per  share.  It  is 
permitted  under  the  charter  to  capitalize  for 

24737  1,000,000  shares.  The  above  issued  and  outstand¬ 
ing  stock  was  at  that  time  distributed  among  47 

stockholders. 

The  officers  as  of  the  original  hearing  were  James  N. 
Laneri,  president,  C.  D.  Swinson,  vice  president,  and  I.  C. 
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Fenton,  secretary-treasurer,  while  the  board  of  directors 
was  composed  of  Peter  H.  Mortensen  and  Peter  N.  Bezzini. 
All  of  the  officers  and  stockholders  of  applicant  were  citi¬ 
zens  of  the  United  States.  The  aviation  career  of  James 
X.  Laneri,  president  of  applicant,  dates  back  to  1927  when 
he  was  engaged  in  fixed-base  operations.  This  was  follow¬ 
ed  by  various  other  positions  including  those  of  chief  pilot 
for  Commuter’s  Air  Service  in  1931,  and  pilot  for  United 
Aircraft  Corporation  from  1933  to  1939,  except  for  a  period 
in  1935  and  1936  when  he  was  pilot  for  Martin  and  Osa 
Johnson  in  the  East  Indies.  In  1939  Mr.  Laneri  became  a 
captain  in  the  Avianca  Division  of  Pan  American  Airways 
where  he  served  until  1942,  when  he  returned  to  the  United 
States  as  a  captain  with  American  Export  Airlines.  In 
1943  Mr.  Laneri  became  a  test  pilot  with  the  Douglas  Air¬ 
craft  Company,  Inc.,  at  its  Santa  Monica,  Calif.,  plant. 

Mr.  C.  D.  Swinson,  the  vice  president  in  charge  of  oper¬ 
ations,  has  been  a  pilot  since  1917.  In  1926  he  became  chief 
pilot  and  operations  manager  for  Stout  Air  Services.  Mr. 
Swinson  was  senior  pilot  for  Pan  American  Airways  from 
1928  to  1934,  and  chief  pilot  of  its  eastern  division  from 
1934  to  1938,  when  he  was  appointed  assistant  operations 
manager  of  the  eastern  division.  In  1942  Mr.  Swinson 
joined  American  Export  Airlines  as  operation  manager 
where  he  remained  until  1943.  Miss  I.  C.  Fenton,  secretary- 
treasurer  of  applicant,  began  flying  in  193S.  From  1939  to 
1941  she  flew  commercially  and  helped  organize  and 
24738  operate  new  municipal  airports  in  the  State  of  New 
York.  In  1942  Miss  Fenton  became  chief  ground 
instructor  at  American  International  College  and  Spring- 
field  Airport,  supervising  and  instructing  for  the  civilian 
pilot  training  program  for  the  area.  She  joined  the  Army 
Air  Forces  in  January  1943  and  flew  as  a  tow-target  pilot 
and  test  pilot  until  December  1944. 

Globe  began  operations  in  March  1946  utilizing  2  C-47 
aircraft  over  the  route  it  proposes  in  its  application.  These 
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operations  were  suspended  in  the  summer  of  1947  due,  ac¬ 
cording  to  the  applicant,  to  the  fact  that  the  C-47  equip¬ 
ment  was  uneconomical.  In  June  1948  Globe  leased  3  C-46 
aircraft  from  the  Air  Force  for  a  period  of  4  years  at  a 
monthly  rental  of  $300  per  plane.  Two  of  these  ships  had 
been  modified,  licensed  and  placed  in  service  when  opera¬ 
tions  were  resumed  in  September  1948. 

Air  news,  Inc. — This  applicant  is  a  wholly  owned  sub¬ 
sidiary  of  the  Express  Publishing  Company  of  San  An¬ 
tonio,  Texas  which  publishes  2  of  the  3  daily  newspapers 
in  that  city  and  also  operates  radio  station  KYFM. 

Mr.  Frank  G.  Huntress,  Jr.,  is  president  and  director  of 
Airnews.  In  1932  Mr.  Huntress  joined  the  advertising  de¬ 
partment  of  the  San  Antonio  Express  and  San  Antonio 
Evening  News,  the  two  newspapers  published  by  the  Ex¬ 
press  Publishing  Company.  He  is  now  executive  vice  presi¬ 
dent,  general  manager,  and  a  director  of  the  Express  Pub¬ 
lishing  Company.  Since  the  start  of  the  air  delivery  service 
Mr.  Huntress  has  devoted  a  great  part  of  his  time  to  this 
activity.  Leroy  G.  Denman,  Jr.  is  secretary  and  director 
of  the  company,  serving  at  the  time  of  hearing  without 
compensation.  Mr.  Frank  G.  Huntress  (senior)  is  the  third 
director  of  Airnews. 

24739  All  officers  and  directors  of  the  applicant,  and  of 
the  parent,  Express  Publishing  Company,  are  citi¬ 
zens  of  the  United  States.  All  of  the  outstanding  stock  of 
the  Express  Publishing  Company,  with  the  exception  of 
one  share  held  by  a  Canadian  citizen,  is  owned  and  con¬ 
trolled  by  citizens  of  the  United  States. 

In  February  1946  the  Express  Publishing  Company  be¬ 
gan  expediting  delivery  of  its  evening  paper  to  the  Rio 
Grande  Valley  area  through  air  shipment.  Shipments  were 
on  a  contract  basis  with  Fleetwood  Airways  and  yielded 
2 hour  delivery  against  a  previous  next  morning  delivery. 

The  service  was  expanded  to  cover  the  Victoria  and 
Corpus  Christi  areas.  At  the  expiration  of  the  contract 


1096 


Tentative  Opinion 

with  Fleetwood  Airways,  the  Express  Publishing  Company 
initiated  plans  to  operate  its  own  air  delivery  service. 
Pending  completion  of  those  plans  the  service  was  con¬ 
tinued  in  planes  operated  by  Alamo  Airlines. 

On  June  6,  1946,  the  Express  Publishing  Company  began 
operating  its  own  aircraft.  Subsequently,  i.e.,  on  July  3  of 
that  year,  Airnews,  Inc.,  was  incorporated  and  took  over 
the  air  delivery  program.  At  the  time  of  the  further  hear¬ 
ing,  Airnews  was  employing  2  DC-3’s  and  4  Xoordwyn 
Norseman  aircraft  in  its  operations. 

24740  Member  Lee,  Dissenting: 

I  cannot  agree  that  the  public  convenience  and 
necessity  require  the  certification  at  this  time  of  additional 
carriers  to  engage  in  air  cargo. 

One  of  the  major  tasks  presently  confronting  the  Board 
is  the  improvement  of  economic  conditions  in  the  airline 
industry.  With  the  exception  of  a  single  carrier,  the  air¬ 
lines  suffered  substantial  losses  during  194S  and  required 
considerable  subsidy  payments  from  the  Government.  One 
of  the  possibilities  for  increasing  airline  revenues  is  the 
development  of  air  cargo,  but  hope  for  relief  in  this  direc¬ 
tion  becomes  remote  with  the  certification  of  additional 
carriers  in  the  cargo  field. 

Unlike  other  proceedings  involving  the  establishment  of 
new  and  additional  air  transportation  services,  this  case 
enables  the  Board  to  determine  the  requirements  of  public 
convenience  and  necessity  on  the  basis  of  actual  experience 
because  the  applicants  have  been  operating  since  June 
1947,  on  an  experimental  basis  pursuant  to  Sec.  292.5  of 
the  Economic  Regulations.  Of  the  9  carriers  who  were 
granted  Letters  of  Registration  to  engage  in  domestic 
service,  none  operated  at  a  profit,  and  only  4  are  operating 
today,  while  4  others  are  in  some  form  of  bankruptcy  or 
reorganization.  California  Eastern  went  into  bankruptcy 
in  May  1948,  with  an  accumulated  loss  of  $900,000.  Slick 
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and  Flying  Tigers  are  still  operating,  but  their  losses  as 
of  September  194S,  amounted  to  $1,391,000  and  $1,361,000 
respectively.  Even  allowing  for  the  “costs  involved  in 
initiating  a  new  business,”  the  losses  have  been 
24741  so  heavy,  so  universal,  and  so  consistent  as  to  leave 
little  room  for  hope  that  the  award  of  a  certificate 
of  public  convenience  and  necessity  will  of  itself  change  a 
losing  operation  to  a  profitable  one.  The  fact  that  a  sub¬ 
stantial  volume  of  traffic  has  been  moved  by  the  nonsched- 
uled  carriers  is  not  impressive  since  it  was  moved  at  so 
great  a  loss.1 

Although  the  majority  believes  that  this  experiment  will 
not  cost  the  Government  anything,  I  fear  that  the  authori¬ 
zation  of  these  nonscheduled  carriers  to  continue  their  un¬ 
profitable  operations  pursuant  to  certificates  of  public 
convenience  and  necessity  is  the  first  step  towards  subsidy 
payments  to  them  by  the  Government.  As  their  losses 
continue,  the  carriers  will  undoubtedly  seek  assistance 
from  the  RFC  and  will  urge  the  fact  that  they  have  been 
certificated  bv  the  Civil  Aeronautics  Board  as  a  reason 
why  they  should  be  given  sym pathetic  consideration  by  a 
sister  agency.  If  sucessful,  they  will  then  have  the  blessings 
of  two  Government  agencies  and  will  subsequently  use  this 
as  an  argument  why  they  should  be  supported  by  mail  sub¬ 
sidies,  and  the  Government,  having  gone  that  far  in  en¬ 
couraging  them,  will  find  it  difficult  to  deny  their  request. 
Thus  the  duplicating  services  provided  by  these  all-cargo 
carriers  will,  I  fear,  result  in  heavier  subsidy  payments 
from  the  public  treasury.  Therefore,  after  giving  careful 
consideration  to  the  record  established  in  this  proceeding, 
I  cannot  agree  that  public  convenience  and  necessity  re¬ 
quire  their  certification. 

/s/  JOSH  LEE 


1  Public  Counsel  pointed  out  in  the  Air  Freight  Kate  case  that  all  the 
freight  carried  by  the  three  major  noneertificated  applicants  who  had  sup¬ 
plied  data  (California  Eastern,  Slick,  and  Flying  Tiger)  had  been  carried 
at  an  average  loss  of  4.23  cents  for  each  ton  mile  carried. 
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24742  Jokes,  Member,  Dissenting: 

The  question  principally  argued  and  the  impor¬ 
tant  question  which  this  Board  is  called  upon  to  decide  in 
this  proceeding  is  whether  there  shall  be  created  a  separate 
system  of  “air  cargo  specialists”  superimposed  upon  and 
duplicating  the  present  air  route  pattern  to  serve  all  the 
principal  cities1  of  the  United  States  in  competition  with 
the  certificated  air  carriers  which  constitute  the  existing 
domestic  air  transport  system. 

The  majority  of  the  Board  has  decided  in  the  affirmative. 

It  is  relevant  to  call  attention  to  the  fact  that  one  differ¬ 
ence  of  paramount  importance  exists  between  the  two  sys¬ 
tems  proposed :  these  new  air  carriers  have  no  public 
utility  obligations  other  than  to  charge  fair  and  reasonable 
rates  without  discrimination.  The  “area  concept”  accepted 
by  the  majority  permits  them  to  engage  in  regular,  sched¬ 
uled  common  carriage  by  air,  but  does  not  obligate  them  to 
render  public  utility  service.  They  are  free  to  serve  only 
those  cities  which  they  may  think  it  profitable  to  serve,  and 
not  to  serve  those  cities  which  in  their  judgment  would  be 
unprofitable2. 

The  air  carriers  constituting  the  existing  transportation 
system,  however,  must  offer  common  carriage  of  persons 
and  property  with  reasonable  regularity  to  all  the  cities 
named  in  their  certificates,  whether  profitable  or  not. 

24743  Much  emphasis  is  placed  on  the  disclaimer  on 
the  part  of  the  applicants  to  participate  in  the 

carriage  of  mail  and  the  condition  imposed  by  the  Board 
that  these  new  all  cargo  air  carriers  will  receive  no  mail 
pay  assistance.  I  cannot  believe  that  such  a  condition  will 

1  The  cities  to  be  served  by  this  new  system  are  set  forth  in  the 
majority  opinion,  pages  I,  II,  III. 

2  Tlu*  majority  opinion  is  contradictory  and  equivocal  on  this  point. 
It  speaks  of  adequate  service  and  enforcing  Sec.  404(a)  ;  but  read  in  eon- 
text,  the  majority  seems  to  have  accepted  the  demand  point  concept  advanced 
by  certain  of  the  applicants  and  recommended  by  the  examiners. 
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exist  very  long3.  If  the  majority  thinks  that  the  develop¬ 
ment  of  this  air  cargo  system  is  so  immensely  important 
to  the  public  interest  to  justify  its  decision,  then  it  can 
argue  with  little  conviction  against  mail  pay  when  these 
new  carriers  apply  for  it,  as  they  most  surely  will.  In  fact 
it  would  seem  that  under  Section  406(b)  of  the  Civil  Aero¬ 
nautics  Act,  it  would  be  the  duty  of  the  Board  to  authorize 
such  carriers  to  carry  mail,  since  the  Board  has  found  that 
they  are  essential  and  required  “to  maintain  and  develop 
air  transportation”,  “for  the  commerce  of  the  United 
States”  and  “the  national  defense”4. 

It  is  also  pertinent  to  point  out  that  one  of  the  success¬ 
ful  applicants,  Flying  Tigers,  is  already  indirectly  engaged 
in  the  carriage  of  passengers  for  hire  through  the  device 
of  “leasing”  its  fully  manned  “cargo”  planes  to  so-called 
“irregular”  passenger  carriers. 

The  importance  of  the  issue  principally  argued  to  our 
national  economy,  and  the  disastrous  results  which  a  mis¬ 
carriage  of  this  adventure  might  have  on  our  air 
24744  transport  system  so  vital  to  our  national  defense 
is  obvious.  But  there  is  one  issue  in  this  proceeding 
which  overshadows  all  others.  It  is:  Has  this  Board  in 
deciding  that  there  shall  be  created  a  new  system  of  “cargo 
only”  carriers  and  in  granting  certificates  of  convenience 
and  necessity  implementing  such  a  system,  observed  the 
requirements  of  the  statutory  authority  under  which  it 

3  See  Memorandum  of  the  United  States  Post  Office  Department  in  Op¬ 
position  to  the  Issuance  of  Certificates  of  Public  Convenience  and  Necessity, 
Docket  No,  810,  et  al.,  filed  March  4,  1949. 

4  Mail  pay  under  the  Civil  Aeronautics  Act  contemplates  not  only  com¬ 
pensation  for  the  carriage  of  mail,  but  is  a  device  to  furnish  air  carriers 
with  government  funds  sufficient  to  enable  the  carriers  "together  with  all 
other  revenue  of  the  air  carrier,  to  .  .  .  maintain  and  continue  the  develop¬ 
ment  of  air  transportation  to  the  extent  and  of  the  character  and  quality 
required  for  the  commerce  of  the  United  States,  the  Postal  Service  and  the 
national  defense". 
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works1,  deciding  the  issues  fairly  upon  the  substantial  evi¬ 
dence  of  record  and  an  impartial  application  of  the  law? 

The  majority  has  a  different  view  of  what  it  styles  the 
“basic  principle  involved”.  The  Board,  they  say,  “has  been 
entrusted  by  the  Congress  with  a  major  promotional  and 
developmental  responsibility”  which  they  argue  frees  it 
from  deciding  an  issue  of  convenience  and  necessity  upon 
the  substantial  evidence  of  record  and  an  application  of 
the  law  as  expressed  by  the  Civil  Aeronautics  Act  and  the 
Administrative  Procedure  Act.  Confusing  the  word  “pro¬ 
mote”  with  “promoter”'1  they  argue  that  this  permits  them 
to  decide  the  issues  on  something  else  than  evidence.  “Our 
decision  must  also  take  into  account  and  give  appropriate 
weight  to  broad  considerations  of  future  welfare  .  .  .  Such 
an  approach  must  necessarily  be  predicted  upon  future  es¬ 
timates  as  well  as  present  facts  for  it  is  keyed  to  future 
goals  and  an  effort  to  envisage  the  shape  of  things  to 
come”.  (Italics  supplied.) 

24745  I  have  no  quarrel  with  accepting  reasonable 
estimates  based  upon  reliable  and  substantial  evi¬ 
dence,  but  I  cannot  agree  with  the  majority’s  concept  that 
the  use  of  the  word  “promote”  in  the  Act  permits  the  Board 
to  accept  speculative  estimates  not  based  on  substantial 
evidence,  or  to  indulge  its  occult  powers  “to  envisage  the 
shape  of  things  to  come”,  giving  such  weight  as  it  may  wish 
to  such  visions,  and  deciding  issues  so  important  to  our 
national  welfare  upon  them. 

Viewed  objectively,  it  would  seem  that  this  case  has  been 
decided,  not  only  partially,  as  admitted  by  the  majority, 
but  entirely  upon  visions  of  “the  shape  of  things  to  come”, 
in  disregard  of  the  evidence  of  record.  If  this  Board  is  em- 

5  Civil  Aeronautic*  Act,  52  Stat.  977,  49  U.  S.  C.,  $401  ct  seq. ;  Adminis¬ 
trative  Procedure  Act,  <><)  Stut.  257,  5  U.  S.  C-,  $1001  et  seq. 

t>  Promote:  “To  contribute  to  the  growth  or  prosperity  of  something". 

Promoter:  “A  person  who  alone  or  with  others  initiates,  and  takes 
the  preliminary  steps  in,  a  scheme  or  undertaking'’,  etc. 
Webster’s  Collegiate  Dictionary,  Fifth  Ed. 
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powered  to  adjudicate  an  issue  of  public  convenience  and 
necessity  upon  future  estimates  which  have  no  basis  of  fact 
in  “an  effort  to  envisage  the  shape  of  things  to  come”,  then 
there  is  no  security  in  a  certificate,  and  the  purpose  of  Con¬ 
gress  to  establish  a  financially  sound  and  strong  air  trans¬ 
port  system  is  completely  defeated. 

In  such  a  dynamic  industry  there  may  be  a  possibility 
that  the  guesses  of  the  majority  will  turn  out  to  be  correct, 
and  I  fervently  hope  so.  But  even  if  true,  the  gain  to  the 
industry  of  a  more  rapid  realization  of  substantially 
greater  air  cargo  traffic  cannot  offset  the  irreparable  harm 
caused  by  destroying  the  security  and  stability  of  the  in¬ 
dustry  in  turning  from  the  fundamental  concept  of  de¬ 
ciding  issues  relating  to  public  convenience  and  necessity 
in  a  judicial  manner  upon  substantial  evidence,  and  resting 
such  decisions  instead  upon  surmise  and  speculation 
24746  The  majority  cites  obiter  dictum  from  three 
United  States  Supreme  Court  cases7  in  support  of 
its  startling  concept.  None  of  the  cases  is  in  point  on  law 
or  facts.  It  would  seem  that  the  Civil  Aeronautics  Act,  the 
Administrative  Procedure  Act,  and  their  respective  legis¬ 
lative  histories  should  furnish  the  proper  source  for 
determination  of  Congressional  intent,  and  the  interpreta¬ 
tion  of  the  Board’s  duties  under  these  Acts. 

(1)  The  duty  of  the  Civil  Aeronautics  Board  in  ruling 
upon  applications  for  certificates  of  public  convenience  and 

7  Interstate  Commerce  Commission  v.  Baird .  194  U.  S.  25,  44;  Federal 
Communications  Commission  v.  Pottsville  Broadcasting  Co.t  309  U.  S.  143; 
Beaumont  S .  L.  $  W.  R.  Co.  v.  United  States ,  282  U.  S.  74.  The  Beaumont 
case  is  quoted  at  some  length  in  support  of  the  position  that  the  issue  of 
public  convenience  and  necessity  need  not  be  weighed  as  an  adjudication. 
That  decision,  however,  involved  future  rate-making,  which  is  a  legislative 
function  (Adm.  Procedure  Act,  Sec.  2(c))  and  not  a  judicial  one.  On  the 
other  hand,  as  is  pointed  out  infra,  a  proceeding  for  the  granting  of  a  cer¬ 
tificate  of  public  convenience  and  necessity  is  an  adjudicatory  process,  and  is 
so  defined  by  statute.  (Adm.  Procedure  Act,  Sec.  2(d)). 
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necessity  is  a  judicial  duty.  In  the  performance  of  this 
duty  there  attaches  to  it  the  same  responsibility  which 
attaches  to  judges.  Its  decision  must  be  made  with  the 
same  impartiality  and  independence  which  is  associated 
with  the  judicial  office  and  under  the  same  obligations  of 
dispassionate  deliberation,  fairness,  determination  of  the 
issues  according  to  the  facts,  and  an  impartial  application 
of  the  law. 

The  Board’s  duty  in  ruling  upon  applications  for  certifi¬ 
cates  of  public  convenience  and  necessity  is  clearly  defined 
bv  the  Civil  Aeronautics  Act  itself  and  more  latelv  bv  the 

•  w  m/ 

Administrative  Procedure  Act,  and  the  decisions  of  the 

Federal  Courts.  It  will  do  no  harm  to  review  brieflv  the 

* 

legislative  histories  and  fundamental  concepts  of  both  of 
these  Acts. 

The  Civil  Aeronautics  Act  was  the  result  of  a  set  of  pe¬ 
culiar  circumstances.  It  was  passed  at  the  close  of  a  four- 
year  period  during  which  the  air  transportation 
24747  industrv  had  been  in  virtual  chaos8.  It  was  the 

W 

result  of  the  joint  efforts  of  Congress,  the  air  indus¬ 
try,  labor  organizations,  government  agencies,  and  others. 
It  comprehended  a  sort  of  a  covenant,  between  all  the 

S  “MR.  TRUMAN :  In  recent  years  there  has  been  an  extraordinary 
growth  of  transportation  by  air.  The  air  lines  cover  the  country  carrying 
over  a  million  passengers  a  year  and  much  express  and  mail  and  are  en¬ 
gage!  in  intensive  competition  with  each  other  and  with  railroads  and 
other  carriers.  This  competition  is  being  carried  to  an  extreme  which  tends 
to  undermine  the  financial  stability  of  the  carriers  and  jeopardize  the  main¬ 
tenance  of  transportation  facilities  and  service  appropriate  to  the  needs  of 
commerce  and  required  in  the  public  interest  and  the  national  defense. 
Aviation  in  America  today,  under  the  present  laws,  proves  unsatisfactory 
to  investors,  labor,  shippers,  and  the  carriers  themselves  .  .  . 

“Federal  regulation  of  air  carriers  engaged  in  interstate,  overseas,  or 
foreign  commerce  has  the  support  of  the  labor  organizations  employed  on 
the  air  lines,  the  air  lines  themselves,  the  United  States  Chamber  of  Com¬ 
merce,  the  Interstate  Commerce  Commission,  the  mayor  of  New  York,  the 
Chairman  of  the  Reconstruction  Finance  Corporation,  the  National  Asso¬ 
ciation  of  Railroad  and  Utility  Commissioners,  and  others.” 

(Excerpts  from  Senate  Report  No.  686,  p.  2,  75th  Cong.,  1st  Sess.,  Juno 
7,  1937). 
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people,  represented  by  their  Congress,  and  those  citizens 
engaged  in  the  air  transport  business,  either  as  managers 
and  workers  or  as  investors.  The  people,  through  Con¬ 
gress,  said  in  effect: 

‘The  civil  aid  transportation  system  is  of  such  impor¬ 
tance  to  the  public  welfare  and  the  national  defense  that 
we  cannot  permit  it  to  continue  as  an  entirely  free  enter¬ 
prise,  although  we  desire  to  preserve  to  the  greatest  extent 
possible  the  advantages  of  private  financing,  private  man¬ 
agement  and  private  planning.  Therefore,  we  place  upon 
you  citizens  engaged  in  the  industry,  or  who  desire  to  en¬ 
gage  in  the  industry,  certain  obligations  and  certain  restric¬ 
tions.  It  will  be  your  privilege  and  your  duty  to  promote 
adequate,  economical  and  efficient  services  at 
24748  reasonable  charges  and  to  create  and  develop  an 
air  transportation  system  properly  adapted  to  the 
present  and  future  needs  of  the  foreign  and  domestic 
commerce  of  the  United  States,  of  the  Postal  Service  and 
of  the  National  Defense.  These  are  your  affirmative  obli¬ 
gations.  To  see  that  you  comply  with  them  and  the  other 
provisions  of  the  Act,  we  are  setting  up  an  independent 
government  agency  whose  duty  it  shall  be  to  encourage  this 
development  and  to  regulate  you  in  such  a  manner  as  to 
recognize  and  preserve  the  inherent  advantages  of,  assure 
the  highest  degree  of  safety  in,  and  foster  sound  economic 
conditions  in,  such  transportation,  and  to  improve  the  rela¬ 
tions  between,  and  coordinate  transportation  by,  air  car¬ 
riers. 

‘This  agency  will  judge  all  controversies  where  your 
interests  and  rights  conflict  with  the  interests  of  the  public 
as  a  whole,  with  each  other,  or  with  the  National  Defense. 
You  will  not  be  granted  a  certificate  of  convenience  and 
necessity  unless  you  prove  public  convenience  and  necessity 
for  the  service  you  propose,  and  that  you  are  fit,  willing 
and  able  to  perform  such  service.  Conversely,  if  it  does 
grant  you  a  certificate,  and  you  keep  your  part  of  the  bar- 
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gain,  this  agency  will  not  grant  certificates  of  public  con¬ 
venience  and  necessity  to  any  applicant  who  desires  to 
compete  with  you  unless  he  also  proves  public  convenience 
and  necessity  by  substantial  evidence;®  and  that  he  is  fit, 
willing  and  able.’ 

In  reliance  on  this  covenant,  the  airlines,  the  investing 
public  and  government  and  private  lending  institutions,  as 
of  September  30,  194S,  have  loaned  or  invested  in 
24749  excess  of  $350,000,000.  Their  protection  was  the 
promises  contained  in  the  Civil  Aeronautics  Act 
and  the  integrity  of  the  quasi-judicial  agency  set  up  by 
Congress  in  that  Act — the  Civil  Aeronautics  Board. 

The  most  important  purpose  of  the  Act  was  to  assure 
security  and  stability.  The  provisions  relating  to  the  issu¬ 
ance  of  certificates  Qf  public  convenience  and  necessity 
were  believed  to  give  this  assurance.10 

It  should  be  emphasized  here  that  the  delegation  of 
authority  to  adjudicate  the  question  and  to  grant  a  certifi¬ 
cate  of  convenience  and  necessity  is  not  contained  in  the 
broad  Declaration  of  Policy  of  Section  2  of  the  Civil  Aero¬ 
nautics  Act.  This  section  is  but  a  “preamble”  in  a  legal 
sense,  and  in  itself  confers  no  powers  on  the  Board — it  is 
only  a  guide  to  “public  interest”.11  In  other  words,  it  is 

9  The  substantial  evidence  rule  is  contained  in  Section  1006(e)  of  the 
Civil  Aeronautics  Act. 

10  Mr.  Lea,  one  of  the  co-authors  of  the  Act,  stated  tliis  thesis  succinctly 
as  follows: 

“Part  of  the  proposal  here  is  that  the  regulatory  body  created  by 
the  bill  will  have  authority  to  issue  certificates  of  convenience  and 
necessity  to  the  operators.  This  will  give  assurance  of  security  of 
route.  The  authority  will  also  exercise  rate  control,  requiring  that 
rates  l>e  reasonable  and  giving  power  to  protect  against  cutthroat 
competition.  In  my  judgment,  these  two  things  are  the  fundamental 
and  essential  needs  of  aviation  at  this  time,  security  and  stability 
in  the  route  and  protection  against  cutthroat  competition. 

••These  are  the  two  economic  fundamentals  presented  and  it  is  this 
necessity  that  the  bill  seeks  to  meet.’-  (83  Cong.  Rcc.  6407). 

11  McLean  Trucking  Co.  v.  U.  S .,  321  U.  S.  67;  Carter  V.  Carter  Coal 
Co..  298  U.  S.  238. 
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merely  a  declaration  of  policy  which  in  effect  gives 

24750  to  the  term  “convenience  and  necessitv”  a  more 

W 

precise  meaning.12 

Admittedly,  there  was  room  for  some  confusion  in  the 
minds  of  the  members  of  this  Board  prior  to  the  passage 
of  the  Administrative  Procedure  Act.  The  courts  had 
described  the  decision  on  and  the  granting  of  “licenses” 
as  legislative  action.  But  the  enactment  of  the  Administra¬ 
tive  Procedure  Act  should  have  dissipated  those  doubts. 

While  the  administrative,  or  quasi -judicial  agency  in  the 
Federal  Government  has  existed  since  the  early  days  of 
our  history  as  a  country,  its  importance  has  grown  as 
government  itself  has  growm.  As  the  agencies  grew  in 
scope  and  authority  their  many  advantages  began  to  be 
obscured  by  abuses  which  inevitably  developed,  and  public 
criticism  gradually  mounted  to  the  point  where  corrective 
action  w*as  imperative.  Various  studies  were  made  on  the 
subject  during  the  1930’s,  culminating  in  the  outstanding 
survey  by  the  Attorney  General's  Committee  on 

24751  Administrative  Procedure  in  1939  and  1940.  The 
abortive  attempt  of  the  Walter-Logan  Bill,  and  the 

intervening  years  of  the  Second  World  War,  however,  re¬ 
sulted  in  a  delay  in  the  passage  of  remedial  legislation 


12  Statement  by  Senator  Truman  in  explanation  of  Section  301  of  S. 
3659  and  the  substitute  offered  by  him.  This  section  was  substantially 
incorporated  in  Section  2  of  the  Civil  Aeronuatics  Act  as  finally  enacted: 

“Declaration  of  policy:  Section  301  of  S.  3659  and  section  401  of  the 
substitute  are  very  similar  to  the  declaration  of  policy  contained  in  S.  2 
as  reported  last  year.  The  difference  is  that  both  S.  3659  and  the  substitute 
contained  in  explicit  recognition  of  the  importance  of  competition  to  the 
extent  necessary  to  assure  sound  development  of  air  transport. 

“The  substitute  differs  from  S.  3659  in  that  the  declaration  of  policy  is, 
in  effect,  a  definition  of  the  term  ‘public  interest’  and  the  term  ‘public  con¬ 
venience  and  necessity’  as  they  are  used  elsewhere  in  the  bill;  thus  those 
terms  are  given  more  precise  meaning.  In  S.  3659  the  declaration  is  merely 
a  general  statement.” 

(Hearings,  Sub-Committee  of  the  Senate  Committee  on  Interstate  Com¬ 
merce,  75th  Congress,  April  6  and  7,  1938,  page  3). 
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until  1946,  when  the  present  Administrative  Procedure 
Act1*  became  law. 

The  abuses  which  that  Act  sought  to  correct  were  some¬ 
times  due  to  a  misunderstanding  of  the  duty  of  the  agency 
and  sometimes  to  administrative  ambitions  or  conflict  of 
principle.’ *  But  during  all  of  this  period  the  functions  and 
duties  of  a  quasi-judicial  agency  under  our  system  of  gov¬ 
ernment  were  clear  to  all  fair  and  thoughtful  men.  Chief 
Justice  Charles  Evans  Hughes  defined  these  functions  and 
duties  well : 

“Administrative  agencies,  which  we  earnestly  desire  to 
succeed  in  discharging  their  important  tasks  accord¬ 
ing  to  the  basic  requirements  of  their  authority,  will 
achieve  that  end  to  the  extent  that  they  perform  their 
work  with  the  recognized  responsibility  which  attaches 
to  judges  and  with  the  impartiality  and  independence 
which  is  associated  with  the  judicial  office.  Delibera¬ 
tion,  fairness,  conscientious  appraisal  of  evidence,  de¬ 
terminations  according  to  the  facts,  and  the  impartial 
application  of  the  law,  whether  the  controversies  are 
decided  in  the  courts  or  in  administrative  tribunals, 
these  are  the  safeguards  of  society.”  (Proceedings  of 
The  American  Law  Institute,  Vol.  XV,  p.  37). 

It  was  to  insure  that  administrative  agencies  would  hold 
to  the  principles  so  ably  described  by  Chief  Justice  Hughes 
that  the  Administrative  Procedure  Act  was  passed.  It 
was  based  in  large  part  upon  the  findings  of  the  Attorney 
General’s  Committee  and  embodies  many  of  the  principal 
recommendations  of  the  Final  Report15  of  that  body. 
24752  Whatever  the  technical  legal  nature  of  the  pro¬ 
cess  of  granting  a  certificate  of  public  convenience 

IS  60  St*t.  237.  5  U.  S.  C.,  $1001  et  seq. 

14  Administrative  Procedure  Act,  Legislative  History,  Sen.  Doc.  No.  24S, 
79th  Cong.,  2nd  Sess.  (194t>)  pp.  298,  299  et  soq. 

13  Administrative  Procedure  in  Government  Agencies,  Sen.  Doe.  No.  8, 
77th  Cong.,  1st  Sess.  (1941). 
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and  necessity — whether  it  is  a  “legislative”  or  “judicial” 
action — it  is  clear  that  for  the  purposes  of  the  Adminis¬ 
trative  Procedure  Act  it  is  judicial.  The  Act  carefully  dis¬ 
tinguishes  between  “rule-making”,  or  legislative  action, 
and  “adjudication” — and  the  granting  of  a  license  or  cer¬ 
tificate  is  specifically  included  in  the  latter  by  definition. 1,1 

Thus  there  is  no  longer  any  reason  for  misconception  of 
the  proper  basis  for  a  Board  decision  in  a  proceeding  of 
this  type.  The  Administrative  Procedure  Act  precisely 
defines  the  formal  requirements  to  be  followed,  and  most 
significantly,  lays  down  the  standards  to  be  adhered  to 
in  considering  evidence.17  A  decision  must  be  rendered 
“upon  consideration  of  the  whole  record  .  .  .  and  as  sup¬ 
ported  by  and  in  accordance  with  the  reliable,  probative, 
and  substantial  evidence”.  Reviewing  courts  are  directed 
to  apply  the  same  standards.18 

The  legislative  history  of  the  Administrative  Procedure 
Act  is  replete  with  unmistakable  indications  that  in  in¬ 
cluding  the  provisions  with  respect  to  “substantial  evi¬ 
dence”  the  Congress  intended  to  establish  firmly  that 
agency  decisions  in  adjudication  proceedings  are  to  be 
based  upon  the  same  standards  of  evidence  as  pre- 
24753  vail  in  courts  of  law  or  equity,  and  to  expand  the 
scope  of  judicial  review  of  questions  of  fact  to  the 
extent  that  a  reviewing  Court  is  to  look  at  the  evidence 
on  both  sides  and  determine  whether  the  evidence  in  sup¬ 
port  of  the  agency  decision  can  fairly  be  regarded  as  “sub¬ 
stantial”  in  the  face  of  the  evidence  on  the  other  side.19 

It  will  be  recalled  that  the  Final  Report  of  the  Attorney 
General’s  Committee  contained  in  addition  to  the  majority 

16  Sec.  2(d)  and  2(e). 

17  Sec.  7(c). 

18  Sec.  10(e). 

10  Administrative  Procedure  Act,  Legislative  History,  Sen.  Doc.  No. 
248,  79th  Couj*.,  2nd  Sess.  (1946),  pp.  30,  46,  208,  214,  216,  217,  279,  321, 
325,  365,  370,  375,  376,  378. 
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views  and  the  proposed  bill,  a  statement  of  minority  posi¬ 
tion,  and  a  second  bill  proposed  by  the  latter  group.  One 
of  the  principal  concerns  of  the  minority  was  with  respect 
to  the  scope  of  judicial  review  under  the  majority  bill. 
The  minority  felt  that  the  majority  bill  did  not  provide 
for  broad  enough  judicial  review  of  questions  of  fact.  They 
pointed  out  the  danger  of  relying  too  much  on  the  so-called 
“substantial  evidence  rule”.20 

To  remedy  this  defect  the  minority  bill  provided  that 
the  reviewing  court  should  determine  whether  the  adminis¬ 
trative  findings  were  supported  by  substantial  evidence 
upon  the  whole  record.  The  inclusion  of  the  underscored 
words  was  most  significant,  and  was  considered  by  the 
minority  to  be  necessary  in  spite  of  the  classic  judicial 
definition  of  “substantial  evidence”  set  out  in  the  Consoli¬ 
dated  Edison  case,21  since  it  was  felt  that  the  standard 
there  announced  was  not  sufficiently  precise  to 
24754  guarantee  restriction  by  the  courts  upon  unfair 
administrative  determinations.22  The  concern  of 
the  minority  was  expressed  by  Dean  Stason,  of  the  Uni¬ 
versity  of  Michigan  Law  School,  a  member  of  the  At¬ 
torney  GeneraPs  Committee,  in  testifying  at  the  Senate 
Hearing  on  the  minority  bill: 

4 

“Construed  grammatically,  the  term  ‘substantial 
evidence’  might  conceivably,  although  not  reasonably, 


20  Final  Report,  p.  210-11. 

21  “Substantial  evidence  is  more  than  a  mere  scintilla.  It  means  such 
relevant  evidence  as  a  reasonable  mind  might  accept  as  adequate  to  sup¬ 
port  a  conclusion.”  Consolidated  Edison  V.  N.  L.  R.  B .,  305  U.  S.  197,  229 


(1938). 

22  That  this  fear  was  not  unfounded  is  demonstrated  by  various  de¬ 
cisions  of  reviewing  courts  both  before  and  after  the  submission  of  the 
Attorney  General's  Committee  Report.  For  examples  of  how  little  evidence 
has  been  held  by  reviewing  courts  to  support  administrative  decisions,  see 
Uedo  Photo  Supply  Co.  v.  X.  L.  R.  B.,  321  U.  S.  678  (1944),  dissenting 
opinion  of  Mr.  Justice  Rutledge;  Swayne  <jlm  Hoyt,  Ltd.  v.  V.  S.,  300  U.  S. 
297  (1937);  Booth  S.  S.  Co.  v.  V.  S.9  29  F.  Supp.  221  (1939);  and  the 
comment  of  Chief  Justice  Stone,  dissenting  in  Bridge*  V.  IVixon ,  326  U.  S. 
135  (1945),  tliat  “almost  each  week”  the  court  accepted  administrative 
findings  based  on  “tenuous  support  of  evidence”. 
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mean  little  more  than  a  sort  of  modified  scintilla 
rule  ...  So  defined,  the  requirements  simply  call  for 
a  searching  of  the  record  to  find  some  relevant  testi¬ 
mony  which  can  be  regarded  as  substantial  to  support 
the  order,  ignoring  all  countervailing  testimony  intro¬ 
duced  by  the  opposing  party.  There  are  decisions  ap¬ 
parently  adopting  this  modified  scintilla  method  of 
applying  the  substantial  evidence  rule.  In  fact,  in  two 
recent  Supreme  Court  decisions  in  Labor  Board  cases, 
N.  L.  R.  B.  v.  Waterman  Steamship  Corp .,  309  U.  S. 
206,  and  N.  L.  R.  B.  v.  Bradford  Dyeing  Assn.,  310 
IT.  S.  31S,  this  scintilla  technique  seems  to  have  been 
followed,  at  least  so  far  as  the  method  is  revealed  by 
the  written  opinion  of  the  Court .  .  . 

“In  the  Bradford  Dyeing  Association  case  another 
interesting  deviation  from  good  practice  appears.  The 
Court  seemingly  declined  altogether  to  review  the  in¬ 
ferences  drawn  from  the  facts  bv  the  Labor  Board. 
Instead  the  Court  regarded  the  judicial  power  of  re¬ 
view  as  exhausted  in  determining  whether  or  not  the 
underlying  or  evidentiary  facts  were  supported  by 
substantial  evidence.  This  construction  of  the  sub¬ 
stantial  evidence  rule,  barring  the  Courts  from  re¬ 
viewing  the  inferences  drawn  from  the  underlying 
facts,  virtually  precludes  judicial  reversal  of  fact 
decisions,  even  though  •  erroneous.” 33 

24755  The  framers  of  the  Administrative  Procedure 
Act  drew  heavily  upon  both  the  majority  and 
minority  positions  expressed  in  the  Final  Report  of  the 
Attorney  General’s  Committee.  The  bill  as  finally  drafted 
attempted  to  retain  the  best  features  of  each.3" 

23  Hearings  before  the  Sub-committee  of  the  Senate  Judiciary  Committee 
on  S.  674,  S.  675,  and  S.  918,  77th  Cong.,  1st  Sess.  (1941)  1355-1356. 

24  “The  present  bill  is  more  complete  than  the  solution  favored  by  the 
majority  of  the  Attorney  General’s  Committee,  but  less  prolix  and  more 
definite  than  the  minority  proposes.”  Senate  Judiciary  Committee  Report 
on  S.  7,  79th  Cong.,  1st  Sess.,  November  19,  1945,  p.  6. 
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Most  significantly,  the  “upon  the  whole  record”  language 
proposed  in  the  minority  bill  was  included  in  both  the  sec¬ 
tions  on  administrative  hearings,  (Sec.  7(c))  and  the  scope 
of  judicial  review,  (Sec.  10(e)),  and  the  former  section 
also  includes  the  direction  that  the  administrative  agency 
shall  make  decisions  only  upon  “reliable,  probative  and 
substantial  evidence”.  It  is  also  clearly  evident  that  the 
same  standards  of  evidence  are  to  be  applied  by  the  ad¬ 
ministrative  agency  and  the  reviewing  court.  In  discuss¬ 
ing  Section  10(e),  referring  to  judicial  review,  the  Senate 
Committee  Report  states: 

“  ‘Substantial  evidence’  means  evidence  which  on 
the  whole  record  is  clearly  substantial,  sufficient  to 
support  a  finding  or  conclusion  under  Section  7(c), 
and  material  to  the  issues.” z:’ 

The  intention  and  meaning  of  the  language  used  in  Sec¬ 
tion  7(c)  are  clearly  apparent.  The  purpose  and  inten¬ 
tion  of  the  Congress  was  to  not  only  eliminate  the  scintilla 
rule  but  to  broaden  the  interpretation  of  the  substantial 
evidence  rule.  Admittedlv  the  framers  of  the  Act  found 
some  difficulty  in  putting  into  precise  language  the  limita¬ 
tions  which  were  intended  to  be  imposed,  and  were  forced 
to  rely  to  a  considerable  degree  upon  the  sense  of  duty 
and  fairness  in  the  individual  agencies.  The  following 
quotation  from  the  Senate  Report,  discussing  Section  7(c), 
is  illuminating: 

24756  “The  second  and  primary  sentence  of  the 

subsection  is  framed  on  the  theory  that  an 
administrative  hearing  is  to  be  compared  with  an 
equity  proceeding  in  the  courts.  The  mere  admission 
of  evidence  is  not  to  be  taken  as  prejudicial  error 
(there  being  no  lay  jury  to  be  protected  from  im¬ 
proper  influence)  although  irrelevant  and  unduly 
repetitious  evidence  is  to  be  excluded  as  a  matter  of 


25  Op.  cit.  supra,  n.  19,  p.  214. 
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efficiency  and  good  practice;  and  no  finding  or  conclu¬ 
sion  may  be  entered  except  upon  evidence  which  is 
plainly  of  the  requisite  materiality  and  competence; 
that  is,  ‘relevant,  reliable,  and  probative  evidence’. 
Thus  while  the  exclusionary  ‘rules  of  evidence’  do  not 
apply  except  as  the  agency  may  as  a  matter  of  good 
practice  simplify  the  hearing  and  record  by  excluding 
obviously  improper  and  unnecessary  evidence,  the 
standards  and  principles  of  probity  and  reliability  of 
evidence  must  be  the  same  as  those  prevailing  in 
courts  of  law  or  equity  in  nonadministrative  cases. 
There  are  no  real  rules  of  probity  and  reliability 
even  in  courts  of  la"w,  but  there  are  certain  standards 
and  principles — usually  applied  tacitly  and  resting 
mainly  upon  common  sense — which  people  engaged 
in  the  conduct  of  responsible  affairs  instinctively  un¬ 
derstand  and  act  upon.  They  may  vary  with  the  cir¬ 
cumstances  and  kind  of  case,  but  they  exist  and  must 
be  rationally  applied.  These  principles,  under  this 
subsection,  are  to  govern  in  administrative  proceed¬ 
ings.”  26 

That  Congress  intended  to  make  such  standards  effec¬ 
tive,  however,  even  should  the  administrative  agencies 
prove  uncooperative,  is  also  indicated: 

“The  basic  provision  respecting  evidence  in  section 
7(c) — requiring  that  any  agency  action  must  be  sup¬ 
ported  by  plainly  ‘relevant,  reliable,  and  probative 
evidence’ — will  require  full  compliance  by  agencies 
and  diligent  enforcement  by  reviewing  courts.  Should 
that  language  prove  insufficient  to  fix  and  maintain 
the  standards  of  proof,  supplemental  legislation  will 
become  necessary.” 27 

It  is  clear  from  the  record  in  this  proceeding  that  the 
decision  herein  is  not  based  upon  “the  whole  record”  or 


26  Ibid.,  p.  208. 

27  Ibid.,  p.  216.  See  also  p.  325. 
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upon  “reliable,  probative,  and  substantial  evidence”,  as 
will  be  more  fully  developed  subsequently.  I  be- 
24757  lieve  this  to  be  serious  error.  As  the  Senate  Judi¬ 
ciary  Report  on  the  bill  which  later  became  that 
Act  so  cogently  observes: 

“Nevertheless,  in  the  nature  of  things,  for  most 
practical  purposes  it  is  to  the  agencies  that  the  Con¬ 
gress  and  the  people  must  look  for  fair  administra¬ 
tion  of  the  laws  and  compliance  with  this  bill.  Judi¬ 
cial  review  is  of  utmost  importance,  but  it  can  be 
operative  in  relatively  few  cases  because  of  the  cost 
and  general  hazards  of  litigation.  It  is  indispensable 
since  its  mere  existence  generally  precludes  the  ar¬ 
bitrary  exercise  of  powers  or  assumption  of  powers 
not  granted.  Yet,  in  the  vast  majority  of  cases  the 
agency  concerned  usually  speaks  the  first  and  last 
word.  For  that  reason  the  agencies  must  make  the 
first,  primary,  and  most  far-reaching  effort  to  com¬ 
ply  with  the  terms  and  the  spirit  of  this  bill.”  28 

The  only  statutory  basis  for  its  decision  advanced  by 
the  majority  seems  to  be  the  general  reference  to  the 
phrase  “encouragement  and  development”  of  air  transpor¬ 
tation  found  in  the  Declaration  of  Policv  of  the  Civil 
Aeronautics  Act,  but  it  must  be  remembered  that  there 
are  other  elements  which  the  Board  is  directed  to  consider 
in  effectuating  the  policy  of  the  Act,  and  when  considered 
together  with  those,  the  phrase  referred  to  surely  means 
merely  that  in  the  exercise  of  its  judicial  functions  the 
Board,  when  considering  a  question  of  public  convenience 
and  necessity  shall,  after  a  fair  appraisal  of  all  the  evi¬ 
dence,  determine  according  to  the  facts  and  the  law 
whether  a  given  solution  will  further  the  general  objec¬ 
tives  of  the  Act.  And  these  objectives  include  fostering 


28  Ibid.,  p.  217. 
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sound  economic  conditions  in  air  transportation,  the  pro¬ 
motion  of  adequate,  economical  and  efficient  service  at 
reasonable  charges,  the  establishment  of  competition  to 
the  extent  necessary — but  not  more — to  assure  the  sound 
development  of  and  air  transportation  system,  and 
others. 

24758  The  use  of  the  phrase  “encouragement  and  de¬ 
velopment”  of  an  air  transportation  system  in  the 
Declaration  of  Policy  of  the  Civil  Aeronautics  Act  is  not 
a  delegation  of  authority  to  the  Board  to  plan  and  create 
an  “all  cargo”  air  transportation  system.  Under  the  Civil 
Aeronautics  Act  the  Board  is  authorized  to  grant  certifi¬ 
cates  of  convenience  and  necessity  under  Section  401  of 
that  Act.  Its  power  is  limited  to  that  designated  au¬ 
thority.29 

Under  other  provisions  of  the  Civil  Aeronautics  Act  the 
Board  has  been  delegated  by  Congress  the  duty  to  legis¬ 
late  (the  rule-making  authority)  and  to  investigate  and 
report  to  and  recommend  to  Congress  and  the  public  mat¬ 
ters  which  it  believes  to  be  in  the  public  interest  and 
which  may  foster  the  objectives  set  forth  in  the  Declara¬ 
tion  of  Policy  of  the  Civil  Aeronautics  Act.  Those  in¬ 
vestigations  to  be  launched  under  the  Board’s  Economic 
Program  for  1949,  and  those  matters  proposed  to  be  done 
under  such  program  are,  in  my  opinion,  within  the  Board’s 
delegated  authority.  It  serves  no  useful  purpose  to  in¬ 
dulge  in  a  broad  discussion  of  its  legislative  and  judicial 
functions  in  general.  We  are  dealing  here  with  a  specific 
delegation  of  authority  and  the  Board’s  duties  and  obliga¬ 
tions  under  it — the  adjudication  •  and  granting  of  certifi¬ 
cates  of  convenience  and  necessitv  under  Section  401  of 

* 

the  Civil  Aeronautics  Act. 

(2)  In  view  of  the  somewhat  unusual  procedural  cir¬ 
cumstances  surrounding  this  proceeding,  it  will  be  help- 


29  See  page  8,  supra. 
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ful,  in  putting  tlie  case  in  its  proper  perspective,  to  refer 
briefly  to  the  background  of  its  development. 

24759  Soon  after  the  war  a  number  of  new  air  carriers 
began  operations  in  the  cargo  field  on  a  contract 

or  irregular  basis.30  Over  a  period  of  time,  many  of  these 
carriers  filed  applications  with  the  Board  for  the  issuance 
of  certificates  of  public  convenience  and  necessity,  which 
were  eventually  consolidated  in  this  proceeding.  A  hear¬ 
ing,  lasting  several  weeks,  was  concluded  in  January  1947. 

Shortly  after  the  hearing  the  then-irregular  or  contract 
cargo  carriers  represented  to  the  Board  that  if  they  were 
restricted  to  the  limited  operations  permitted  under  Regu¬ 
lation  292.1  they  would  be  unable  to  remain  in  business 
during  the  period  of  time  which  necessarily  would  elapse 
before  a  decision  upon  their  respective  certificate  appli¬ 
cations  could  be  reached,  unless  they  were  permitted  to 
operate  as  scheduled  common  carriers.  As  a  result  the 
Board,  on  May  5,  1947,  promulgated  Section  292.5  of  the 
Economic  Regulations,  which  granted  to  the  car- 

24760  rier  applicants  authority  to  undertake  regular 
operations  on  a  common  carrier  basis  pending 

30  Such  carrier?  asserted  their  right  to  operate  without  a  certificate  of 
public  convenience  and  necessity  under  one  of  two  theories.  They  claimed 
either  that  they  were  operating  under  “contract”  and  thus  were  not  common 
carriers  subject  to  the  Board’s  jurisdiction,  or  that  they  were  exempt  as 
“irregular”  carriers  under  Section  292.1  of  the  Board’s  Economic  Regula¬ 
tions.  As  then  written  the  latter  was  an  exemption  order  adopted  by  the 
Board  in  1938,  intended  to  cover  the  operations  of  small  fixed-base  opera¬ 
tors.  The  scope  of  operations  by  non-crtificated  carriers  was  not  significant 
enough  to  present  a  serious  regulatory  problem  until  about  1946. 

The  Board  has  continuously  endeavored  to  enforce  the  provisions  of  Sec¬ 
tion  292.1,  as  subsequently  amended,  particularly  as  to  “regularity”  in  the 
case  of  passenger  carriage.  But  for  no  apparently  valid  reason  no  steps 
were  taken  against  the  all-cargo  carriers,  who  for  the  most  part  claimed 
to  be  operating  as  “contract”  carriers.  Upon  review,  it  seems  obvious  that  to 
at  least  a  considerable  degree  such  operation*  were  in  fact  common  carriage, 
and  subject  to  regulation  as  such.  (See  note  31,  infra ,  and  cases  cited). 
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final  decision  on  their  respective  applications.31  The 
Board’s  findings  stated  that  the  benefit  of  the  experience 
which  could  be  gained  by  the  Board  through  the  continued 
operation  of  exclusively  cargo  services  justified  expanding 
their  authority  to  the  extent  represented  to  be  necessary 
to  keep  their  organizations  intact  during  the  interim  period. 
Thus  the  Board  was  to  be  provided  with  factual  operating 
results,  instead  of  plans,  opinions,  and  estimates,  in  reach¬ 
ing  its  final  decision  in  this  proceeding. 

On  March  12,  1948,  the  examiners  issued  a  report  in 
which  they  recommended  three-year  certificates  for  six 
of  the  fourteen  applicants  herein.  Their  recommendations 
necessarily  were  based  upon  the  record  developed  at  the 
hearing  ended  in  January  1947,  before  the  cargo  carriers 
had  received  the  Board’s  sanction  to  operate  regularly, 
and  thus  reflected  actual  operating  experience  to  only  a 
very  limited  degree.  Their  findings  were  based 
24761  primarily  upon  estimates  of  future  air  cargo  po¬ 
tential  and  representations  by  the  applicants  as 
to  new  and  different  concepts  of  air  freight  service. 

In  September  1948,  the  Board  heard  oral  argument 
upon  the  old  record  of  the  examiners’  hearing  concluded 
in  January  1947 ,  and  without  the  benefit  of  the  actual  and 
factual  operating  records  of  the  applicants  under  the 
exemption  order  issued  in  May,  1947,  which  permitted 
them  to  operate  as  scheduled  common  carriers  in  air  cargo 
transportation. 

Accordingly  the  proceeding  was  reopened  on  October 
20,  1948,  for  the  presentation  of  such  additional  evidence, 

31  I  have  grave  doubt#  a#  to  the  legality  of  this  exemption.  The  Board 
claimed  authority  to  take  the  action  under  Sections  205(a)  and  416(b)  of 
the  Civil  Aeronautics  Act,  but  1  question  whether  the  findings  actually  made 
satisfy  the  requirements  of  either  section.  They  are  irreconcilable  with  the 
Board's  decisions  relative  to  irregular  passenger  carriers.  See  Investigation 
of  Nonscheduled  Air  Service ,  6  C.  A.  B.  1049;  Page  Airways ,  Inc.,  Investi¬ 
gation  6  C.  A.  B.  1061 ;  Traiismarinc  Airlines ,  Inc.,  Investigation,  6  C.  A.  B. 
1071. 
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which  was  done  at  a  hearing  ended  December  8,  1948.  It 
is  upon  the  complete  record  as  thus  developed  that  this 
decision  is  made. 

It  is  important  to  remember  that  the  exemption  order  un¬ 
der  which  the  applicants  herein  have  been  operating  was 
granted  by  the  Board  for  the  purpose  of  obtaining  factual 
data  from  experimentation.  As  the  Board  said  in  a  re¬ 
lated  opinion  on  April  22,  1948 :32 

“The  entry  of  these  carriers  into  the  air  freight 
field  on  this  basis  constitutes  an  experiment  of  great 
importance  to  the  public  as  a  test  of  whether  a  spe¬ 
cialized  air  freight  industry  can  be  developed  on  the 
basis  of  its  own  economic  ability  to  exist.” 

(3)  On  the  complete  record,  it  is  now  obvious  that  the 
examiner’s  findings  and  recommendations,  upon  which  the 
Board  proposed  to  act,  are  not  supported  by  the  evidence. 

The  material  upon  which  the  examiners  relied  was  ad¬ 
mittedly  largely  surmise  and  conjecture.  Take  for  exam¬ 
ple  the  findings  on  air  freight  potential.  Although 
24762  recognizing  that  the  estimates  of  potential  sub¬ 
mitted  at  the  hearing  were  only  estimates  and 
unproven,  and  that  even  as  offered  they  wTere  dependent 
upon  as  yet  unattained  rate  levels,  the  examiners  were, 
perhaps  understandably,  somewhat  dazzled  by  the  bright 
picture  of  the  future  of  air  cargo  submitted  by  the  appli¬ 
cants.  They  discussed  California  Eastern’s  estimate  of 
5.6  billion  ton-miles  per  year  at  a  12-cent  rate,  Slick’s 
dream  of  5  billion  ton -miles  at  a  9-cent  rate,  and  others, 
then  concluded,  more  conservatively,  that  at  the  reason¬ 
ably  attainable  rate  of  16  cents,  a  sound  estimate  would 
be  one  billion  ton-miles  per  year.33 

Since  the  hearing  two  years  have  elapsed.  During 
practically  all  of  this  period  conditions  for  the  movement 


32  Air  Freight  Kate  Investigation ,  Docket  No.  1705,  et  al.,  page  6. 

33  Report,  pp.  235,  238. 
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of  air  cargo  were  particularly  favorable  and  for  most  of 
the  period,  the  applicants  herein  were  authorized  to  oper¬ 
ate  as  scheduled  common  carriers.  There  was  an  unsatis¬ 
fied  demand  for  high  cost  merchandise  and  items  for  which 
speed  of  transportation  is  particularly  important — the 
principal  sources  of  air  freight — rail  transportation  was 
slow  and  somewhat  overloaded,  and  surface  freight  and 
express  rates  were  rising.  Yet  in  spite  of  all  these  fa¬ 
vorable  factors,  only  about  86  million  ton-miles  of  cargo 
was  generated  in  1947  and  approximately  118  million  in 
1948,  by  all  domestic  carriers.3*  This  was  at  an  average 
rate  of  12.72  cents  in  1947,  and  12.68  cents  in  1948,  and 
at  a  loss  to  all  cargo  carriers  of  very  large  sums  of 
money.  Such  experience  figures  obviously  fail  to 
24763  support  the  examiners’  conclusions  as  to  the  future 
growth  trend  reasonably  attainable.35 

One  or  two  other  examples  will  suffice  to  demonstrate 
the  postulate  that  the  examiners’  findings  of  fact  have  not 
been  supported  by  subsequent  experience.  At  the  con¬ 
clusion  of  the  hearing  in  January,  1947,  the  record  showed 
that  approximately  two-thirds  of  “air  cargo”  consisted  of 
wearing  apparel,  cut  flowers  and  industrial  parts.  The 
examiners  were  apparently  impressed  by  the  arguments 
of  the  applicants  that  they  would  develop  new  types  of 
traffic  for  air  freight  movement.  Claims  were  made  of  a 
tremendous  potential  in  a  great  variety  of  commodities 
not  previously  moving  by  air  which  would  only  be  de¬ 
veloped  through  the  efforts  of  the  applicants,  as  “air 
freight  specialists”. 

34  The  total  freight  tonnage  carried  by  the  principal  all-cargo  carriers — 
Slick,  Flying  Tigers  and  California  Eastern — and  the  four  transcontinental 
certificated  carriers — American,  Northwest,  United  and  TWA — amounted 
to  but  52,977  tons  in  1947  and  an  estimated  92,945  tons  in  1948.  The  latter 
could  have  been  carried  handily  in  40  cargo  aircraft. 

35  The  majority,  however,  although  relying  upon  a  different  basis  of 
“reasoning’*,  arrives  at  the  same  conclusion  as  to  traffic  potential,  i.e.,  one 
billion  ton-miles.  Sec  page  29,  infra . 
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The  record  of  experience  over  the  two  years  since  the 
hearing  does  not  bear  out  such  predictions.  Approximately 
the  same  relative  amounts  of  the  same  three  commodities 
are  now  being  carried  by  the  applicants — wearing  apparel, 
cut  flowers,  and  parts — which  have  been  the  backbone  of 
property  carriage  by  air  since  its  inception.36  Actually, 
the  record  of  the  certificated  carriers  has  been  to  some 
extent  better  than  that  of  the  “specialists”  in  this  regard. 
American,  for  example,  carried  in  September,  1948,  in  ex¬ 
cess  of  100,000  pounds  of  14  commodities,  -while  Slick  ex¬ 
ceeded  that  figure  on  only  four  commodities,  and  Flying 
Tigers  on  two  commodities. 

Perhaps  the  most  outstanding  example  of  the  failure  of 
realization  of  the  applicants’  estimates  is  in  the  case  of 
agricultural  products. 

24764  Various  forecasts  submitted  to  the  examiners 
estimated  a  tremendous  future  movement  of  fresh 
fruits  and  vegetables.37  While  indicating  a  somewhat 
sceptical  attitude  toward  such  claims,  the  examiners  ap¬ 
parently  anticipated  that  there  would  be  a  very  substan¬ 
tial  movement  of  such  products,  nevertheless.  Their  re¬ 
port  states  that  “any  air  freight  operation  connecting  the 
east  and  west  coast  areas  will  have  to  develop  agricultural 
traffic  eastbound  to  approach  a  balanced  traffic  flow”,38 
then  goes  on  to  recommend  the  certification  of  three  addi¬ 
tional  east-west  transcontinental  carriers. 

What  has  experience  shown?  The  two  all-cargo  carriers 
operating  transcontinental^,  Slick  and  Flying  Tigers,  car¬ 
ried  between  them  between  the  West  Coast  and  New  York, 
probably  the  most  promising  route  for  the  development  of 

36  See  Sheehan,  44 Air  Freight  For  The  United  States”,  10  Journal  of 
Air  Law  and  Commerce  454,  at  458  et  seq. 

37  For  example,  U.  S.  Airlines  submitted  an  estimate  of  24,419,000  ton- 
miles  annually  at  a  15  cent  rate,  and  63,714,000  ton-miles  at  a  10  cent  rate. 
(Ex.  U.  S.  23). 

38  Report,  p.  231. 
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agricultural  traffic,  during  the  four  representative  months 
of  October,  1947,  March,  July,  and  September,  1948,  a 
grand  total  of  11  shipments  of  such  products,  weighing 
less  than  a  thousand  pounds  in  the  aggregate.  The  certifi¬ 
cated  carriers  show  similar  results. 

There  is  a  good,  sound  reason  why  such  movements  have 
been  small,  and  will  continue  to  be  small  for  a  long  time  to 
come.  Perishables  now  move  from  California  to  New  York 
in  Railway  Express  refrigerator  cars  in  four  days ,  at  a  rate 
of  3.67  cents  per  ton-mile.  The  airlines  just  cannot  suc¬ 
cessfully  meet  this  competition  at  any  kind  of  a  rate  which 
is  reasonably  attainable  in  the  very  near  future.  The  value 
per  pound  of  such  merchandise  is  not,  in  general,  sufficiently 
high  to  stand  the  added  cost  of  air  freight.  I  have 
24765  no  doubt  that  air  transportation  will  eventually 
penetrate  this  market  in  substantial  degree,  but  it 
will  await  the  availability  of  low*er-cost  aircraft  than  are 
now  on  the  drawing  boards,  and  a  long,  intensive  period 
of  development.  Certainly  the  present  potential  lacks  suf¬ 
ficient  reality  to  justify  the  authorization  of  additional 
air  freight  services. 

Basic  to  the  examiner’s  recommendations  was  their  con¬ 
viction  that  the  “area”  and  “demand”  service  talked  about 
by  the  applicants  offered  something  new  and  valuable  in 
air  transportation.  They  said  that  the  concept  constituted 
“a  number  of  new*  ideas  particularly  designed  to  give  a 
broad  coverage  of  service  and  a  promise  of  attendant  econ¬ 
omy39”,  and  that  “a  number  of  the  proposals  appear  to 
offer  a  sufficient  amount  of  new  service  to  warrant  an  ex¬ 
periment  in  a  property-only  air  service”40. 

That  “experiment”  has  been  under  way  now  for  almost 
tw*o  years,  by  virtue  of  the  Sec.  292.5  exemption  under 
which  the  applicants  have  been  permitted  to  operate  just 


39  Report,  p.  217. 

40  Report,  p.  216. 
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as  if  they  had  a  certificate.  The  results  of  more  than  a 
year  of  their  operations  are  in  the  record  in  this  proceed¬ 
ing.  Actual  operating  experience  has  shown  that  “area” 
or  “demand”  service  is  still  astral. 

Slick  and  Flying  Tigers  were  probably  the  most  vocifer¬ 
ous  of  these  applicants  espousing  the  “demand”  or  “area” 
concept.  Yet  the  reopened  record  shows  that  neither  car¬ 
rier  has  operated  any  service  of  any  consequence  to  other 
than  a  few  major  population  centers.  Slick  supplied  over 
99  percent  of  its  service  between  ten  large  cities,  operating 
only  37  flights  to  “demand”  points  during  the  entire  period 
of  its  common  carrier  operations  up  to  September  30,  1948, 
out  of  a  total  of  8,818  schedules.  Flying  Tigers 
24766  operated  absolutely  no  “demand”  service,  and  con¬ 
fined  its  entire  service  to  eight  cities — New  York, 
Los  Angeles,  San  Francisco,  Detroit,  Cleveland,  Chicago, 
Kansas  City  and  St.  Louis,  all  of  which,  of  course,  receive 
regular  service  from  three  or  more  certificated  carriers. 

None  of  the  other  applicants  made  any  effort  to  supply 
such  a  service,  and  the  only  additional  two  certificated  in 
this  proceeding — U.  S.  Airlines  and  Airnews — never  pro¬ 
posed  it 

There  is  a  reason  for  this.  Historically,  commerce  and 
trade  follow  transportation  and  not  vice  versa.  The  great 
inland  and  commercial  trading  centers  of  our  nation  did  not 
just  spring  into  existence  to  be  followed  later  by  rivers, 
canals  and  railroads.  This  Board  in  its  decisions  has  re¬ 
peatedly  stated  that  the  development  of  passenger  traffic 
follows  “exposure”  to  reasonably  regular  and  dependable 
scheduled  air  service.  This  is  also  true  with  respect  to 
the  transportation  of  property.  It  must  necessarily  follow 
that  a  business  enterprise  depending  on  air  transportation 
will  not  locate  at  some  “demand  point”,  investing  its  money 
in  the  hope  that  an  “all  cargo”  carrier  may  choose  to  serve 
that  point.  It  must  know  that  it  can  rely  on  reasonably 
regular  and  dependable  air  service. 
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Finally,  the  examiners  concluded  that  “there  exists  a 
public  need  for  additional  carriers,  at  least  on  an  experi¬ 
mental  or  temporary  basis,  who  will  specialize  in  the  haul¬ 
ing  of  property  only”41,  and  that  “additional  carriers  spe¬ 
cializing  in  the  hauling  of  property  only  offer  greater 
promise  in  the  development  of  a  substantial  commerce  in 
air  freight  than  do  the  existing  carriers”42.  The  reopened 
record  effectively  refutes  any  such  conclusion,  however 
appealing  it  may  have  been  when  made. 

24767  The  fact  is  that  the  only  real  “specialist”  of  any 
consequence  among  the  applicants  which  have  been 
operating  during  the  period  since  the  hearing  was  Califor¬ 
nia  Eastern,  and  that  carrier  went  into  receivership  several 
months  ago  after  piling  up  losses  of  close  to  a  million  dol¬ 
lars.  California  Eastern  was  the  only  one  of  the  applicant 
carriers  operating  on  other  than  a  sporadic  or  limited 
basis  during  this  period  which  confined  its  activities  to  the 
provision  of  air  freight  service.  Yet  in  spite  of  the  fact 
that  it  served  the  eight  major  cities  of  the  United  States 
on  a  transcontinental  route  and  operated  'with  DC-4  air¬ 
craft  exclusively,  factors  which  very  definitely  lent  them¬ 
selves  to  the  operation  of  an  efficient,  economical  service, 
the  carrier’s  failure  to  seek  other  sources  of  income — or,  in 
other  words,  not  to  “specialize” — resulted  in  financial  fail¬ 
ure. 

The  extent  to  which  outside  activities  have  helped  to 
minimize  the  losses  from  the  freight  services  of  the  princi¬ 
pal  cargo  carriers  is  demonstrated  by  the  fact  that  for  the 
first  nine  months  of  1948  Slick  grossed  over  $1,200,000  from 
its  aircraft  sales  and  service  operations,  equivalent  to  over 
40  percent  of  its  revenues  from  carrying  freight — and 
thereby  reduced  its  deficit  from  air  cargo  services  by  some 


41  Report,  p.  262. 

42  Id.,  p.  261. 
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$475,000.  Flying  Tigers,  during  the  same  nine-months  per¬ 
iod,  reported  other  than  freight  revenues  of  approximately 
$350,000,  most  of  which  came  from  the  leasing  of  its  fully 
manned  aircraft  to  so-called  irregular  passenger  carriers. 
Total  revenues  from  its  common  carrier  freight  operations 
amounted  to  about  $1,175,000  for  the  same  period. 

The  inherent  fallacy  of  the  “specialist”  concept  has  been 
clearly  demonstrated  by  actual  operating  experience  under 
Sec.  292.5.  Of  the  fourteen  applicants  at  the  original  hear¬ 
ing,  five  had  gone  bankrupt  or  were  in  receivership  by  the 
time  the  record  was  reopened  in  the  fall  of  1948,  and 
24768  three  others  had  ceased  operations,  j^resumablv  in 
an  effort  to  preserve  their  remaining  assets.  Of 
the  survivors  operating  a  common  carrier  all-cargo  ser¬ 
vice,  all  showed  an  unbroken  record  of  appalling  financial 
losses  which,  as  previously  pointed  out,  would  have  been 
much  greater  -without  the  support  of  the  various  outside 
ventures  in  which  the  carriers  engaged43. 

43  Despite  the  evidence  of  record,  the  majority  has  apparently  accepted 
the  “specialist”  concept  as  supporting  its  decision.  At  the  time  of  the 
oral  argument,  however,  Member  Ryan  was  of  a  different  mind: 

“It  just  seems  that  the  position  of  the  applicants  very  largely  has  been 
in  this  case  that  the  multiple  operation  is  just  uneconomic,  that  you  just 
can’t  do  this  job  because  you  will  be  interested  in  the  passenger  operation. 
You  won’t  be  interested  in  the  freight.  It  seems  to  me  that  any  modern 
management  would  think  several  times  before  he  would  come  to  the  con¬ 
clusion  that  he  couldn’t  be  just  as  competent  with  one  branch  of  his  busi¬ 
ness  as  he  was  in  the  other. 

“The  refrigerators  made  by  the  General  Motors  Corporation,  I  imagine, 
are  not  any  less  efficient  refrigerators  because  the  General  Motors  Corpo¬ 
ration  happens  to  be  engaged  in  the  manufacture  of  automobiles.  It  seems 
to  me  that  that  is  not  a  sound  argument,  that  a  railroad  can  be  just  as 
good  a  carrier  of  freight  as  it  is  of  passengers  and  that  an  airline,  as 
you  say,  must  have,  perhaps,  its  administrative  organization  pretty  much 
separate,  but  nevertheless  a  good  management  ought  to  be  and  should  be 
able  to  operate  air  freight  just  as  well  as  they  could  operate  passengers. 
There  may  be  other  reasons  why  you  should  be  certificated,  but  it  seems 
to  me  that  that  kind  of  a  reason  is  not  sound  economics.”  (Oral  Argument 
in  Air  Freight  Case,  Docket  No.  810,  Volume  2,  pp.  275-276). 
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(4)  On  the  whole  record,  the  findings  of  fact  and  con¬ 
clusions  of  the  majority  are  not  supported  by  the  evidence. 

Before  proceeding  to  demonstrate  this  point,  it  will  be 
well  to  recall  the  basic  requirements  of  Section  7(c)  and 
Section  10(e)  of  the  Aministrative  Procedure  Act: 

“The  standards  and  principles  of  probity  and  reliability 
of  evidence  are  the  same  as  those  prevailing  in  courts  of 
law'  or  equity  in  nonadministrative  cases”14.  The 
24769  Board  may  not  “rely  upon  suspicion,  surmise,  im¬ 
plications  or  plainly  incredible  evidence”45. 

In  contradistinction  to  the  typical  newT  route  proceeding, 
this  case  offered  to  the  Board  an  opportunity  to  base  a 
decision  upon  factual  results  achieved  through  actual  oper¬ 
ations,  rather  than  upon  plans  and  estimates.  In  this  in¬ 
stance  the  results  of  an  “experiment”  were  available  before 
certification,  and  as  pointed  out  above,  the  operating  re¬ 
sults  now*  of  record  completely  destroy  the  validity  of  the 
recommendations  made  by  the  examiners,  and  for  the  most 
part  render  irrelevant  the  material  upon  which  these  rec¬ 
ommendations  were  based. 

It  will  not  be  necessary  to  examine  all  the  majority’s 
findings.  Probing  a  few’  essential  findings  should  demon¬ 
strate  the  paucity  of  fact  behind  the  entire  decision. 

For  example,  a  basic  finding  as  to  the  realizable  air 
freight  potential  w’hicli  may  be  developed  during  the  ini¬ 
tial  five-year  certification  period  would  seem  to  be  indis¬ 
pensable  to  any  even  superficially  sound  determination  of 
the  case,  for  the  authorization  of  additional  cargo  service 
must  depend  upon  the  availability  of  traffic  if  we  are  to 
have  that  “sound  development”  described  in  the  Declara¬ 
tion  of  Policy  of  the  Act,  and  posited  as  a  fundamental 


44  Op.  cit.  supra,  n.  19,  p.  208. 

45  Ibid.,  p.  216. 
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purpose  by  the  sponsor  of  the  Act  in  the  House-*8.  Yet  the 
majority  is  content  with  the  statement  that  “On  the  basis 
of  the  facts  of  record  relating  to  traffic  and  air  freight 
potential,  we  conclude  that — there  is  a  potential 
24770  domestic  traffic  for  air  freight  of  not  less  than  one 
billion  ton-miles  annually”. 

There  are  no  “facts  of  record”  which  1  can  find  to  sup¬ 
port  such  an  estimate,  and  it  is  interesting  to  examine  the 
“reasoning”  supporting  the  finding,  because  it  is  a  good 
example  of  shaping  a  finding  to  fit  a  conclusion.  First, 
the  various  estimates  offered  by  or  on  behalf  of  the  ap¬ 
plicants  at  the  hearing  are  listed,  including  those  of  Slick 
and  California  Eastern  noted  above  (p.  21,  supra).  But 
apparently  desiring  to  avoid  a  repetition  of  the  examiners’ 
mistake,  and  recognizing  the  damaging  effect  of  the  past 
two  years’  experience  upon  the  soundness  of  such  esti¬ 
mates,  thev  are  brushed  aside  with  the  comment  that  they 

7  m  m 

were  “overly  optimistic” — rather  a  masterly  understate¬ 
ment.  Entering  the  field  of  pure  speculation  once  again, 
however,  certain  unsupported  premises  are  laid  down  with 
respect  to  first-class  Railway  Express  traffic-*7  which  re¬ 
sult  in  a  “finding”  that  “a  substantial  portion”  of  76S  mil¬ 
lion  ton-miles  of  rail  express  “is  air  freight  potential”. 
(Opinion,  p.  15).  Then,  with  no  basis  being  laid  whatever, 
supported  or  unsupported,  the  flat  statement  is  made  that 
“on  the  basis  of  facts  of  record”  (unspecified)  there  are 
“special  opportunities”  for  air  freight  growth  in  the  field 
of  other  than  first  class  rail  express.  A  few  pages  later, 
after  carefully  pointing  out  the  unlikelihood  that  agricul¬ 
tural  traffic  can  be  penetrated  by  air  service  to  any  sub¬ 
stantial  degree,  and  listing  some  1941  statistics  relative  to 
rates  and  volume  of  surface  property  movement  which 
effectively  demonstrate  that  any  really  successful  penetra- 


4(5  Sec  note  10,  supra. 
47  See  note  54,  infra. 


1125 


Tentative  Opinion 

tion  of  such  market  depends  upon  the  achievement  of  much 
lower  air  freight  rates  than  can  be  reasonably  fore- 

24771  seen  for  many  years  to  come,  the  round  figure  of 
“not  less  than  one  billion  ton-mile  annually”  of  do¬ 
mestic  air  freight  potential  is  set  forth  as  being  supported 
bv  “the  facts  of  record”  !48 

Such  estimates  are  entirely  untenable,  and  must  be  rec¬ 
ognized  as  such49.  The  only  facts  in  the  record  compel  the 
conclusion  that  there  is  not  enough  reasonably  attainable 
cargo  traffic  to  support  additional  duplicating  services. 

In  1947  the  domestic  carriers,  certificated  and  non-certifi- 
cated  combined,  carried  a  total  of  86,279,760  ton-miles  of 
air  freight.  In  1948  they  carried  approximately  118.5  mil¬ 
lion  ton-miles*".  This  is  at  a  rate  of  increase  of  approxi¬ 
mately  37  percent,  and  as  already  pointed  out,  came  at  a 
time  when  the  conditions  for  growth  in  this  field  were  par¬ 
ticularly  favorable.  Further,  this  tonnage  was  carried  at 
a  rate  level  which,  as  the  record  shows,  was  uneconomical 
and  which  must  be  substantially  increased.  Nor  do  the 
facts  in  the  record  tend  to  prove  any  reasonable 

24772  prospect  of  advancement  in  the  art  in  the  near 
future  which  will  reduce  costs,  thereby  making 

lower  rates  possible.  Taking  these  factors  into  account,  it 
is  evident  that  continued  growth  at  the  1947-1948  rate  of 

48  One  billion  ton-miles  of  cargo  would  be  about  twice  the  total  pas- 
senger  traffic  carried  by  all  domestic  air  carriers  during  1948. 

49  It  should  be  noted  that  the  majority  rather  obviously  fails  to  relate 
the  one  billion  ton-mile  figure  to  any  particular  period.  For  all  the  opinion 
indicates,  the  estimate  might  be  for  50  or  100  years  from  now.  Yet  it 
would  seem  evident  that  some  finding  of  potential  is  essential  in  this  pro¬ 
ceeding  which  can  be  related  to  the  five-year  certification  period  proposed. 

50  In  1947  the  non-certificated  carriers  accounted  for  approximately  47 
million  ton-miles  of  air  freight,  or  about  55  percent  of  the  industry  total. 
In  1948,  in  spite  of  the  wider  scope  of  operations  authorized  during  the 
entire  year  under  Sec.  292.5,  the  same  group  carried  but  48  million  ton- 
miles,  an  increase  of  only  1.5  percent.  The  certificated  carriers  reported  a 
1947-1948  increase  of  81  percent ,  carrying  70  million  ton-miles  representing 
00  percent  of  the  total  volume,  in  1948. 
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increase  each  year  for  five  years  cannot  be  anticipated51. 
Yet  the  majority  offers  as  justification  for  the  additional 
duplicating  services  proposed  a  traffic  potential  figure  of 
ten  times  the  1948  traffic.  Such  an  estimate  has  no  basis 
in  experience  to  date,  and  is  hauntinglv  reminiscent  of 
some  of  the  projections  which  were  relied  upon  by  the 
Board  during  the  post-war  era  of  over-expansion  of  the 
routes  of  the  airlines  which  contributed  so  substantially 
to  their  present  financial  difficulties. 

Further,  the  record  is  clear  that  present  capacity  oper¬ 
ated  by  the  certificated  carriers  is  sufficient  to  accommo¬ 
date  the  tonnage  carried  by  all  carriers  today,  plus  any  in¬ 
creases  which  mav  be  reasonably  forecast  for  the  foresee- 

*  * 

able  future.  This  appears  to  be  tacitly  admitted  by  the 
majority52.  And  in  a  tentative  opinion  issued  only  a  few 
days  ago  (April  12)  in  the  Panagra  Mail  Rate  Case, 
Docket  No.  2755,  the  Board  said  (p.  S)  that  ordinarily 
“cargo  traffic,  in  its  early  stages  of  development,  should 
be  directed  first  toward  greater  utilization  of  existing  capa¬ 
city  particularly  where,  as  in  this  case,  large  type  com¬ 
bination  aircraft  already  provide  surplus  capacity”.  Cer¬ 
tainly  the  availability  of  unused  capacity  is  even  more 
significant  in  the  domestic  field,  and  it  is  difficult  to  recon¬ 
cile  the  foregoing  statement  of  principle  with  the  position 
taken  by  the  majority  in  the  present  proceeding. 
24773  The  majority  discusses  at  some  length  the  vital 
relationship  between  rates  and  potential  but  con¬ 
cludes  that  in  some  unspecified  manner  the  general  rate 
level  is  going  to  be  held  at  about  where  it  is  today.  Yet 
it  is  obvious  that  no  carrier  presently  engaged  in  the  air 

51  A  five-year  growth  at  the  1947-1948  rate  of  37  percent  would  result 
in  an  annual  tonnage  at  the  end  of  the  period,  or  in  1953,  of  572  million 
ton-miles,  or  about  five  times  the  1948  volume. 

52  On  page  21  the  opinion  states:  “The  finding  of  an  air  freight  po¬ 
tential  many  times  larger  than  the  present  traffic  would  not  in  itself  justify 
the  duplication  of  existing  facilities.” 
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cargo  business  is  realizing  a  return  equal  to  its  costs.  As 
to  tlie  applicants  herein,  the  record  shows  that  Slick  lost 
about  3  cents  on  every  ton-mile  of  traffic  it  carried  during 
the  first  nine  months  of  1948,  and  Flying  Tigers  about 
2.5  cents  per  ton-mile  for  the  same  period.  These  losses 
are  based  upon  the  carriers’  own  figures,  which  reflect  un¬ 
tested  allocations  between  freight  service  and  other  activi¬ 
ties  in  which  they  were  engaged. 

The  costs  which  have  so  far  been  experienced  are  little 
more  than  the  bare  costs  of  operating  aircraft.  Even  these 
will  inevitably  increase  with  the  passage  of  time  after  cer¬ 
tification.  Operations  have  been  carried  on  with  surplus 
aircraft  either  purchased  at  prices  substantially  below  re¬ 
placement  costs,  or  planes  leased  from  the  Government  at 
a  very  low  figure,  so  that  depreciation  expense  is  consider¬ 
ably  below  what  will  be  incurred  in  the  future.  Pilots  and 
other  trained  personnel  have  not  yet  been  unionized,  a 
result  which  will  inevitably  follow  certification  and  which 
will  increase  operating  costs,  even  though  present  pay 
levels  are  to  some  extent  equal  to  rates  which  will  be  paid 
after  organization,  due  to  the  observance  of  customary 
rules  covering  conditions  of  employment.  The  record  also 
shows  that  in  some  instances  officers  of  the  all  cargo  car¬ 
riers  have  charged  no  salary  expense  to  the  freight  opera¬ 
tion,  which  of  course  can  only  be  considered  to  be  a  tempo¬ 
rary  situation.  Further,  the  Board  has  indicated  that  the 
present  exemption  of  these  carriers  from  otherwise 
24774  applicable  provisions  of  Parts  40  and  61  of  the 
Civil  Air  Regulations  will  be  continued  only  until 
final  disposition  of  this  proceeding53.  Finally,  relatively 
minor  sums  have  been  expended  by  the  applicants  in  devel¬ 
opmental  efforts,  which  likewise  must  be  considered  to  be 
a  temporary  situation. 

53  Civil  Aeronautics  Board  Regulations,  Serial  SR-317,  effective  Febru¬ 
ary  10,  1948. 
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All  in  all,  there  is  nothing  whatever  in  the  record  to 
support  a  conclusion  that  the  applicants’  costs  will  de¬ 
crease  with  certification,  but  rather  to  the  contrary.  And 
in  the  face  of  a  loss  experience  of  3  cents  per  ton-mile, 
it  is  completely  unrealistic  to  assume  that  the  level  of 
freight  rates  will  not  of  necessity  increase  substantially 
in  the  near  future. 

The  majority’s  failure  to  appraise  realistically  the  rate- 
volume  relationship  is  particularly  marked  in  the  case  of 
agricultural  products.  The  opinion  recognizes,  as  did  the 
examiners,  that  the  major  problem  involved  in  developing 
east-west  transcontinental  freight  traffic  is  in  connection 
with  the  reverse  flow — that  is,  from  west  to  east — and  that 
the  principal  potential  for  such  traffic  is  in  agricultural 
products.  Historically,  the  west-bound  flow  of  manufac¬ 
tures  and  miscellaneous  merchandise  has  been  about  six 
times  as  great  as  the  reverse  traffic  in  this  category,  but 
the  east-bound  flow  of  fruits  and  vegetables  has  been  about 
three  times  as  great  as  the  west-bound  flow  of  manufac¬ 
tures  and  miscellaneous  products.  But  as  I  pointed  out 
above,  and  as  the  majority  has  recognized,  the  existing 
competition  of  Railway  Express  in  the  agricultural  prod¬ 
ucts  field  is  a  very  real  obstacle  to  the  development  of  any 
substantial  tonnage  for  air  movement,  and  very  low  com¬ 
modity  rates  will  have  to  be  realized  before  any  such 
penetration  can  be  achieved.  The  facts  of  record  demon¬ 
strate  conclusively  that  such  rates  will  have  to  be 
24775  considerably  lower  than  any  which  have  been  at¬ 
tained  by  the  air  carriers  on  the  basis  of  present 
or  reasonably  foreseeable  costs.  Yet  in  spite  of  this  very 
real  dilemma  the  majority  has  seen  fit  to  certify  two  addi¬ 
tional  transcontinental  carriers,  without  any  evidence  of 
a  realistic  appreciation  of  the  backhaul  problem. 

The  references  to  potential  found  in  the  majority  opin¬ 
ion  are,  understandably  enough,  couched  only  in  vague 
and  general  terms.  No  effort  whatever  is  made  to  measure 
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the  amount  of  traffic  which  mav  reasonably  be  available 

*  •> 

over  the  specific  routes  granted,  and  the  whole  approach 
is  on  a  broad,  nationwide  basis.  It  is  merely  assumed,  upon 
some  undefined  basis31,  that  there  will  be  plenty 
24776  of  business  for  everyone — at  least  over  the  trans¬ 
continental  routes. 

But  if  the  potential  is  so  vast,  it  raises  the  question  why 

Willis  and  U.  S.  Airlines  did  not  enter  the  transcontinental 

field — thev  both  had  authority  to  do  so  under  their  Sec. 

%  * 

292.5  exemptions.  And  more  importantly,  why  did  Cali¬ 
fornia  Eastern,  which  operated  between  the  major  trans¬ 
continental  cities,  was  one  of  the  pioneer  cargo  carriers  in 
the  business,  and  had  a  sizable  fleet  of  modern  DC-4  equip¬ 
ment,  go  into  receivership,  with  a  deficit  of  almost  a  mil¬ 
lion  dollars  ?  And  why  has  Flying  Tigers  served  only  eight 
of  the  14  cities  it  has  been  authorized  to  serve,  and  taken 
its  aircraft  out  of  freight  service  to  be  leased  to  irregular 
passenger  carriers? 

54  The  references  to  Railway  Express  tonnage,  apparently  inserted  as 
“make- weight”  (p.  14),  are  virtually  meaningless.  Taking  as  a  base  figure 
the  1939  rail  express  volume  of  about  1.7  billion  ton-miles,  a  number  of 
unsupported  calculations  are  indulged  in  to  arrive  at  an  estimated  potential 
subject  to  partial  diversion  from  rail  express  of  768  million  ton-miles  in 
"a  future  year”.  The  basic  assumption  used  is  that  rail  express  tonnage 
will  increase  by  50%  over  1939.  It  is  interesting  to  note,  however,  that 
Railway  Express  Agency  itself,  in  a  recent  I.  C.  C.  proceeding,  was  by  no 
means  so  optimistic  about  future  traffic.  It  estimated  that  at  1948  rates 
rail  express  shipments  in  a  future  year  would  total  but  102.1  percent  of 
the  number  of  shipments  handled  in  1939.  (Ex  Parte  163,  273  1.  U.  C. 
231,  249). 

The  majority  also  ignores  the  fact  that  Railway  Express  serves  and  draw's 
its  traffic  from  approximately  23,000  towms  and  cities,  less  than  1%  of  which 
are  served  or  will  be  served  by  these  all-cargo  applicants. 

Further,  the  majority  uses  as  a  basis  for  assumption  the  13  to  16  cents 
per  ton-mile  minimum  rate  level  fixed  by  the  Board,  which  is  equally  un¬ 
realistic.  Such  rates  have  l>een  specifically  recognized  by  the  Board  as  being 
uneconomic,  and  every  effort  has  been  and  is  being  made  to  insure  that  actual 
levels  will  be  held  at  some  point  substantially  above  the  legal  minimum. 

Such  figures  do  not  justify  further  analysis.  They  are  rather  timidly  offered 
by  the  majority,  in  fact,  as  supporting  a  ‘‘finding”  only  that  “a  substantial 
portion”  is  air  freight  potential. 
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As  I  have  pointed  out  previously,  the  really  valuable 
evidence  of  record  is  that  which  reflects  the  operations  of 
the  applicants  during  the  past  year  and  a  half,  the  period 
of  their  scheduled,  common  carrier  operations  under  Sec. 
292.5.  This  evidence  shows  that  two  of  the  applicants, 
Slick  and  Fixing  Tigers,  have  carried  a  substantial  amount 
of  tonnage  in  transcontinental  service3',  but  that  it  has 
been  carried  at  a  loss.  For  the  period  January  1 
24777  to  September  30, 194S,  Slick  lost  $562,703  on  freight 
services,  or  2.94^  per  ton-mile,  and  Flying  Tigers 
lost  $247,428  or  2.75^  per  ton-mile.  On  a  percentage  basis, 
each  of  the  carriers  lost  about  21%  on  freight  revenues. 

Is  this  the  kind  of  showing  the  Board  is  to  accept  as 
proof  of  public  convenience  and  necessity?  If  selling  a 
service  below  cost  is  to  be  the  criterion,  then  even  more 
impressive  proof  could  have  been  adduced  by  the  appli¬ 
cants  had  their  rates  been  reduced  even  further.  It  is 
inescapable  that  upon  the  record,  the  two  applicants  have 
been  able  to  make  a  showing  of  substantial  participation 
in  the  air  freight  business  only  because  of  their  demon¬ 
strated  ability  to  absorb  staggering  losses.  And  as  I  have 
pointed  out  previously,  it  is  obvious  that  their  costs  are 
going  to  increase  after  certification,  not  otherwise. 

The  majority  likewise  avoids  coming  to  grips  with  the 
problem  of  excessive  competition.  There  is  no  effort  made 

55  In  the  sample  month  of  September,  1948,  the  freight  carriers  engaged 
in  transcontinental  service  reported  the  following  results: 


No.  of 

Tons 

Frt. 

Rev.  per 

6 

Shipments 

Carried 

Revenue 

Ton-Mile 

American  . 

26,484 

2,625 

$  406,859 

20.5* 

Northwest  . 

4,364 

330 

65,127 

20.2 

United  . 

1 6,991 

1,696 

331,105 

17.3 

TWA  . 

11,061 

918 

188,756 

19.9 

Firing  Tigers  . 

2,464 

548 

161,212 

15.3 

Slick  . 

6,196 

1,158 

316,185 

16.3 

Total  .... 

67,5t>0 

7,275 

$1,469,244 

18.0 
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to  measure  the  effect  of  such  duplication,  and  the  problem 
is  dismissed  with  vague  references  to  the  “broad  future 
of  the  industry”,  and  the  Board’s  duty  to  “encourage  and 
develop”  air  transportation. 

The  new  routes  certificated  in  this  proceeding  involve 
a  greater  amount  of  duplicating  service  than  anything 
ever  before  considered  by  the  Board,  and  only  real,  com¬ 
pelling  reasons  should  justify  it.  Great  concern  has  been 
expressed  by  Congress  and  others  for  the  economic  sound¬ 
ness  of  the  United  States  civil  air  transportation  system 
so  essential  to  our  national  interest,  and  for  the  present 
financial  condition  of  certain  of  the  carriers.  Yet  the  ma¬ 
jority  has  now  seen  fit  to  authorize  the  greatest  amount 
of  dulicating  service  ever  granted  at  one  time  in  its  his¬ 
tory. 

24778  The  majority  opinion  repeatedly  emphasizes  that 
only  “a  limited  number”,  or  “a  few”  all-cargo 
carriers  are  to  be  certificated.  Yet  it  is  obvious  that 
it  is  not  the  number  of  new  competitors  that  is  important — 
it  is  the  scope  of  the  authority  given  them  that  must 
be  considered.  The  majority  should  appreciate  this,  for 
during  the  entire  period  of  the  Board’s  history  competition 
has  always  been  measured  on  a  route  basis,  rather  than 
by  the  number  of  Carriers  making  up  the  national  system. 
And  measured  by  this  yardstick,  the  amount  of  duplicating 
service  to  be  authorized  seems  formidable  indeed. 

For  example,  two  new  carriers  are  to  be  certificated 
between  Chicago  and  New  York  and  between  Detroit  and 
New  York.  Yet  on  both  of  these  segments  four  trunk¬ 
lines  already  are  in  operation,  and  considerable  concern 
has  been  expressed  over  what  many  consider  to  be  an 
uneconomic  multiplicity  of  air  services  now  resulting  from 
the  existing  situation. 

Between  Chicago  and  Los  Angeles,  the  Board  only 
recently,  and  after  repeated  applications,  found  a  third 
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carrier  to  be  justified  in  the  public  interest.  The  majority 
now  proposes  to  add  two  more.  It  is  no  consolation  to 
TWA,  for  instance,  that  the  same  two  new  carriers  which 
blanket  its  system,  also  blanket  the  system  of  United 
Airlines. 

In  varying  degrees  the  same  situation  exists  over  every 
other  heavy  traffic  segment  in  the  country.  The  record 
shows  that  90  percent  of  the  air  cargo  traffic  moves 
over  routes  already  served  by  two  or  more  carriers. 

In  considering  the  authorization  of  additional  passenger 
carriers  between  New  York  and  Chicago,  it  would  be 
unthinkable  that  the  Board  should  attempt  to  justify  the 
granting  of  additional  certificates  upon  the  basis  of  nation¬ 
wide  traffic  figures.  The  potential  should  be  figured  over 
the  given  route,  traffic  center,  as  has  always  been 
24779  the  method  used.  Yet  in  this  case,  where  actual 
figures  fail  to  demonstrate  the  existence  of  suffi¬ 
cient  potential  between  the  points  to  justify  the  authoriza¬ 
tion  of  the  two  new  carriers  proposed,  the  majority  has 
resorted  to  an  undefined  and  unproven  “national  reservoir” 
of  traffic  without  any  attempt  to  relate  it  to  any  given 
operation. 

The  “potential”  (one  billion  ton-miles  annually)  cited 
by  the  majority  as  minimizing  the  harmful  effects  of 
the  duplicating  services  proposed,  and  which  has  been 
discussed  at  some  length,  supra,  is  not  present  traffic. 
It  is  potential  predicated  upon  many  imponderables,  and 
is  entirely  conjectural.  As  the  majority  itself  points 
out: 

“The  realization  of  that  potential  and  its  translation 
into  actual  air  freight  traffic  is,  of  course,  subject 
to  many  variables,  such  as  economic  factors,  individual 
effort,  competitive  action,  etc.  While  the  potential 
is  great,  it  will  take  intensive  development  to  achieve 
a  substantial  penetration  of  it.”  (page  21) 
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Further,  it  is  stated  that  “a  potential  many  times  # 
larger  than  the  present  traffic  would  not  in  itself  justify 
the  duplication  of  existing  facilities”. 

But  it  would  seem  self-evident  that  the  authorization 
of  additional  competition  cannot  be  soundly  predicated 
upon  a  highly  conjectural  and  hypothetical  potential  which 
may  possibly  be  realized  sometime  in  the  distant,  un¬ 
determined  future,  while  admittedly  the  present  traffic 
cannot  justify  the  duplication  of  existing  services.  In 
none  of  the  Board’s  past  opinions  dealing  with  the 
authorization  of  competing  air  routes  has  such  a  concept 
even  been  suggested,  much  less  advanced  as  a  rationale 
for  a  Board  decision. 

The  majority  argues  that  the  cargo  carriers  will  provide 
a  “cost  yardstick”  by  which  to  measure  the  efficiency  of 
the  carriers  of  passengers*  mail  and  property,  and 
24780  that  their  certification  is  desirable  because  it  is 
difficult  to  make  cost  allocations  for  the  freight 
operations  of  the  latter  group.  Never  before  has  the 
Board  proposed  to  grant  certificates  of  convenience  and 
necessity  in  order  to  solve  an  accounting  problem,  and 
I  question  that  adopting  such  a  drastic  solution  will  further 
the  development  of  a  sound  air  transport  system.  It  is 
like  cutting  off  the  head  to  cure  a  headache. 

The  majority  also  contends  that  there  will  be  no  diver¬ 
sion  involved,  since  the  cargo  carriers  will,  as  it  is  asserted 
they  have  done  in  the  past,  develop  their  traffic  from  the 
cargo  potential,  rather  than  from  the  freight  being  hauled 
by  the  certificated  carriers.  But  such  an  argument  evades 
the  issue.  The  issue  is  whether  the  additional  duplicating 
service  will  diminish  the  size  of  the  present  air  cargo 
market  now  available  to  existing  carriers,  and  which  is 
so  vitally  important  if  they  are  to  make  any  significant 
progress  toward  financial  security.  On  this  question,  there 
can  be  no  argument,  and  to  say  that  under  such  circum- 
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stances  there  can  be  no  “diversion”  is  sophistry.’’6 
24781  It  cannot  be  disputed  that  the  best  contribution 
which  could  be  made  at  this  time  to  the  “economic 
soundness”  of  the  present  air  transport  system  would  be 
an  increase  in  traffic  for  the  existing  carriers.  The  record 
shows  that  before  mail  pay,  the  four  transcontinental 
carriers — American,  Northwest,  TWA,  and  United — who 
will  find  their  services  directly  duplicated  by  both  Slick 
and  Flying  Tigers  as  a  result  of  this  decision,  showed 
greater  operating  losses  in  1948  than  in  1947. 

The  constantly  increasing  amounts  of  subsidy  payments 
in  the  form  of  mail  pay  granted  to  some  of  our  air 
carriers  has  become  a  matter  of  national  concern.  The 
Government  has  paid  out  some  100  million  dollars  in 
mail  pay  for  the  year  1948,  with  additional  sums  yet 
to  come,  and  mail  pay  during  1949  is  likely  to  reach  a 
total  of  125  million  dollars.”  This  compares  with  a 
total  of  some  230  million  dollars  paid  to  all  of  the  airlines 
for  all  of  the  years  since  the  passage  of  the  Civil  Aeronau¬ 
tics  Act  prior  to  1948. 

In  this  atmosphere,  the  unsoundness  of  certificating  four 
additional  airlines  to  divide  the  available  cargo  traffic 
with  the  37  certificated  airlines,58  without  compelling  sub- 

56  The  majority  also  refers  to  the  present  development  of  the  passenger 
business  of  the  certificated  carriers  (opinion,  p.  25)  as  minimizing,  in  some 
manner,  the  economic  effects  of  the  duplicating  services  being  authorized. 
It  is  stated  that  the  passenger  business  “by  itself  should  provide  -  .  .  ample 
opportunity  for  the  development  of  profitable  operations”. 

I  must  confess  my  inability  to  understand  the  meaning  of  the  passage 
from  which  the  above  is  quoted.  On  its  face  it  would  seem  to  indicate  a 
conviction  by  the  majority  that  the  presently  certificated  carriers  should 
refrain  from  participation  in  property  traffic  entirely,  a  conclusion  which  I 
cannot  believe  was  intended  to  be  drawn. 

Otherwise,  however,  the  discussion  seems  pointless.  It  is  entirely  inconsis¬ 
tent  with  other  portions  of  the  opinion  which  imply  that  the  “competitive 
spur”  of  the  cargo  carriers  will  help  the  certificated  lines  to  improve  their 
economic  position. 

57  C.  A.  B.  Records. 

58  There  are  16  certificated  domestic  trunklines,  all  operating.  There 
are  21  certificated  feeder  or  local  airlines  of  which  eleven  are  in  operation. 


1135 


Tentative  Opinion 

stantial  evidence  to  show  the  public  need  for  such  service, 
is  self-evident.  To  authorize  duplicating  services  of  the 
magnitude  certificated  herein  may  postpone  for 
24782  many  years  to  come  the  time  when  any  substantial 
segment  of  the  industry  can  become  economically 
self-sufficient.59 

The  majority  places  considerable  emphasis  upon  the 
growth  of  the  air  freight  business  since  the  war — from 
“practically  nothing”  at  the  beginning  of  1946.  Small 
point,  on  the  other  hand,  is  made  of  the  fact  that  until 
the  end  of  the  war  the  certificated  carriers  were  generally 
foreclosed  from  the  common  carriage  of  freight  as  a 
result  of  military  requirements  elsewhere,  but  did  carry 
many  millions  of  ton-miles  of  cargo  under  contract  with 
the  armed  forces.  There  is  nothing  in  the  record,  nor 
is  any  finding  made,  that  the  growth  of  air  freight  since 
the  war  can  be  directly  attributed  to  the  all-cargo  carriers, 
or  that  it  would  not  have  happened  to  the  same  extent 
without  them,  as  cargo  planes  became  available  and  military 
restrictions  were  removed. 

The  record  shows,  as  demonstrated  above,  that  the  ap¬ 
plicants  have  failed  to  prove  any  substantial  contribution 
to  the  development  of  new  sources  of  air  freight,  have 
failed  to  prove  any  value  of  “demand”  service,  as  they 
conceive  it,  and  have  proven  through  experience  that 
profitable  operation  of  an  exclusive  cargo  service — as  a 

59  The  unsoundness  of  the  majority7*  ostensible  reliance  upon  the  value 
of  a  “competitive  spur”  in  the  form  of  “cargo  specialists”  to  justify  dupli¬ 
cating  service  is  made  obvious  by  the  fact  that  both  Slick  and  Flying 
Tigers  will,  in  addition  to  duplicating  each  other  at  every  major  traffic 
center  in  the  country,  also  duplicate  the  four  existing  transcontinental 
carriers.  While  there  may  have  been  some  lag  in  air  cargo  development  by 
certain  members  of  the  industry,  this  certainly  cannot  be  said  of  two  of 
the  transcontinental  carriers — American  and  United — who  each  are  carrying 
more  cargo  than  either  of  the  applicants.  Yet  both  of  these  carriers  are 
penalized  by  duplicating  competition,  while  other  segments  of  the  industry 
are  affected  in  a  much  lesser  degree.  The  rewards  for  aggressive  traffic 
development  by  American  and  United  seem  questionable. 
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“specialist” — is  a  present  economic  improbability. 

24783  These  conclusions  are  compelled  by  the  only 
facts  of  record.  They  are  rejected  by  the  majority 

in  favor  of  “findings”  based  on  surmise,  opinion  and 
hope.  The  results  of  the  operations  of  the  cargo  carriers 
under  292.5  are  brushed  aside  with  the  comment  that 
“we  must  reject  the  argument  that  the  applicants  have 
had  full  opportunity  to  prove  their  case”  under  Section 
292.5.  Upon  what  facts  then,  have  they  proved  it?  I 
have  not  been  able  to  find  other  evidence  of  substance  or 
probative  value  in  the  record. 

This  dismissal  of  the  factual  record  is  accomplished 
in  two  paragraphs.  In  the  first  it  is  stated  that  the 
points  authorized  for  service  under  the  exemption  order 
were  not  the  same  as  are  proposed  for  certificated  opera¬ 
tions  “and  manv  failed  to  conform  to  an  economic  route 

* 

pattern”.*0  This  is  a  typical  generalization.  What  does 
this  prove  affirmatively? 

24784  The  affirmative  evidence  shows,  for  example, 
that  Flying  Tigers  was  authorized  under  Sec.  292.5 

to  serve  some  15  cities  in  four  major  traffic  areas  of 
the  countrv,  as  follows: 

»  7 


60  The  same  paragraph  states  that  the  purpose  of  the  exemption  order 
was  merely  to  keep  the  cargo  carriers  in  business  during  the  pendency 
of  this  proceeding,  as  indicated  by  a  quoted  portion  of  but  one  of  the 
findings  supporting  that  order.  A  complete  quotation  of  that  finding,  how¬ 
ever,  would  also  include  the  statement  that  “during  this  interim  period  it 
would  not  be  in  the  public  interest  to  terminate  or  curtail  such  services 
and  thereby  lose  the  benefit  of  the  experience  being  obtained  in  this  new 
field  of  air  cargo".  Further,  as  pointed  out  previously  (p.  20,  supra)  the 
Board  on  April  22,  1948,  characterized  the  operations  under  292.5  as  an 
“experiment”  to  see  “whether  a  specialized  air  freight  industry  can  be 
developed  on  the  basis  of  its  own  economic  ability  to  exist”. 

To  say  now  that  others  “misconstrue  the  purpose  of  that  exemption 
authority”  in  considering  it  experimental,  would  seem  to  be  an  obvious  at¬ 
tempt  to  evade  the  issue. 
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California  Area 

Los  Angeles 
San  Francisco 

Northwest 

Seattle 

North  Central 

Cleveland 

Chicago 

Detroit 

Kansas  Citv 

m 

St  Louis 
Dayton 

Northeast 

New  York 

Philadelphia 

Allentown 

Southwest 

Dallas 

Oklahoma  City 

It  is  immediately  apparent  that  this  list  of  points 
embraces  every  major  traffic  center  in  the  United  States, 
and  the  pattern  of  authorization  disclosed  is  identical 
to  that  to  be  covered  by  certification,  with  the  exception 
of  the  Southwest  points  of  Dallas  and  Oklahoma  City, 
which  the  carrier  never  served  anyway.61  The  changes 
in  the  route  pattern  stressed  so  strongly  by  the  majority 
consist  merely  of  the  addition  of  numerous  additional 
points  in  the  same  general  areas,  which  the  carrier  will, 
for  the  most  part,  serve  only  on  a  “demand”  basis.  As 
to  most  of  such  points,  authority  for  service  on  the 
same  basis  could  have  been  secured  under  Sec.  292.5, 
had  the  carrier  so  desired.  And  in  any  event,  there  is 
absolutely  no  proof  that  these  additional  points  will  produce 
any  substantial  amount  of  cargo. 

24785  The  same  situation  exists  with  respect  to  Slick. 

The  carrier  was  authorized  to  serve  26  major  points 
under  292.5,  for  the  most  part  duplicating  those  of  Flying 
Tigers.  The  certificate  to  be  awarded  follows  the  same 

61  Only  the  eight  principal  cities  authorized  were  served  by  Flying  Tigers 
after  the  issuance  of  Sec.  292.5. 
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pattern  but  with  the  addition  of  numerous  smaller  cities 
styled  ‘‘demand  points”.  There  is  no  magic  in  a  five-year 
certification  which  was  not  contained  in  the  previous 
certification  by  exemption.  The  bulk  of  the  traffic  is 
going  to  move  between  the  same  points  as  it  has  in  the 
past.  The  all-cargo  carriers  are  going  to  operate  the 
same  major  routes  after  certification  as  they  did  under 
Section  292.5,  which  was,  in  effect,  a  temporary  certificate. 

The  second  reason  given  by  the  majority  for  ignoring 
the  experience  record  of  the  applicants  is  that  their 
“tenuous  authority”  hampered  the  development  of  addi¬ 
tional  traffic.  This  is  mere  argument,  entirely  without 
support  of  evidence,  and  if  it  has  any  validity,  which  is 
questionable,  might  be  said  with  equal  force  of  “demand 
service”  generally,  either  with  or  without  certification. 
Certainly  the  reliability  of  service  upon  which  the  average 
shipper  must  depend  if  he  is  to  be  sold  on  the  utiliza¬ 
tion  of  air  freight  is  not  to  be  realized  through  the 
“tenuous”  responsibility  represented  by  service  which  is 
available  only  when  shipments  of  1000  or  2000  pounds 
are  tendered  for  carriage.82 

Conclusion 

The  applicants  have  failed  to  prove  their  case.  Had 
they  proven  by  clearly  relevant,  substantial,  probative 
evidence  those  elements  which  make  up  public 
24786  convenience  and  necessity  under  the  Civil  Aero¬ 
nautics  Act,  they  would  have  been  entitled  to 
certification.  The  public  interest  demands  that  the  air 
transport  industry,  within  the  limits  of  soundness  and 
stability,  be  continuously  progressive.  It  must  never  be¬ 
come  static. 

62  It  must  not  be  forgotten  that  the  average  air  freight  shipment  is 
of  500  pounds  or  less,  and  that  according  to  the  majority’s  own  argument, 
future  development  of  air  freight  is  to  depend  to  a  considerable  degree 
upon  penetration  of  the  rail  express  market.  In  1948,  the  average  size  of 
a  Railway  Express  shipment  was  about  42  pounds. 
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But  “progress”  and  “adventure”  are  not  necessarily 
synonymous  terms.  And  experimentation  is  not  necessarily 
a  progressive  step. 

In  conclusion,  I  wish  to  restate  a  paragraph  from 
the  Senate  Judiciary  Committee  report  on  the  bill  which 
became  the  Administrative  Procedure  Act: 

“The  ‘substantial  evidence’  rule  set  forth  in  section 
10(e)  is  exceedingly  important.  As  a  matter  of  lan¬ 
guage,  substantial  evidence  would  seem  to  be  an 
adequate  expression  of  law.  The  difficulty  comes  about 
in  the  practice  of  agencies  to  rely  upon  (and  of 
courts  to  tacitly  approve)  something  less — to  rely  upon 
suspicion ,  surmise ,  implications ,  or  plainly  incredible 
evidence.  It  will  be  the  duty  of  the  courts  to  determine 
in  the  final  analysis  and  in  the  exercise  of  their  in¬ 
dependent  judgment,  whether  on  the  whole  record 
the  evidence  in  a  given  instance  is  sufficiently  sub¬ 
stantial  to  support  a  finding,  conclusion,  or  other 
agency  action  as  a  matter  of  law.  In  the  first  instance, 
however,  it  wiU  he  the  function  of  the  agency  to 
determine  the  sufficiency  of  the  evidence  upon  which 
it  acts — and  the  proper  performance  of  its  public 
duties  wiU  require  it  to  undertake  this  inquiry  in  a 
careful  and  dispassionate  manner.  Should  these  ob¬ 
jectives  of  the  bill  as  worded  fail,  supplemental  legis¬ 
lation  will  be  required.”63  (Italics  supplied) 

Based  upon  the  foregoing,  it  is  my  opinion  that  the 
tentative  decision  of  the  majority  should  be  reversed. 

/s/  Harold  A.  Jones 


63  Op.  cit.  supra,  note  19,  p.  216-217. 
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Orders 

Serial  Number  E-2759 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  "Washington,  D.  C., 
on  the  25th  day  of  April,  1949. 

Docket  No.  730  et  al. 


In  the  matter  of  the  applications  for  certificates  and  amend¬ 
ments  of  certificates  of  public  convenience  and  neces¬ 
sity  under  section  401  of  the  Civil  Aeronautics  Act 
of  193S,  as  amended,  known  as  the 

Boston-New  York- Atlanta-New  Orleans  Case 

Docket  No.  810  et  al. 

In  the  matter  of  the  applications  for  certificates  of  public 
convenience  and  necessity  under  section  401,  and  for 
approval  under  section  408,  of  the  Civil  Aeronautics 
Act  of  193S,  as  amended,  knowm  as  the 

Air  Freight  Case 


Order  And  Tentative  Decision 

Full  public  hearing  having  been  held  in  each  of  the 
above-entitled  proceedings,  and  the  Board,  upon  considera¬ 
tion  of  the  records  therein,  having  issued  its  opinion 
containing  its  tentative  findings,  conclusions,  and  decisions 
attached  hereto  and  made  a  part  hereof; 

1.  It  Is  Tentatively  Ordered,  subject  to  the  further 
provisions  hereof : 
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(a)  That  temporary  certificates  of  public  convenience 
and  necessity,  in  the  forms  attached  hereto  and 
made  a  part  hereof,  be  issued  to  The  Flying 
Tiger  Line,  Inc.,  Slick  Airways,  Inc.,  U.  S.  Air¬ 
lines,  Inc.,  and  Airnews,  Inc.; 

(b)  That  said  certificates  be  signed  on  behalf  of  the 
Board  by  its  Chairman,  have  affixed  thereto  the 
seal  of  the  Board  attested  by  the  Secretary,  and, 
subject  to  the  extension  of  the  respective  effective 
dates  in  accordance  with  the  provisions  of  said 
certificates,  be  effective  on  June  24,  1949. 

24788  (c)  That  the  application  of  Mutual  Aviation,  Inc., 

Docket  No.  2163,  for  approval  of  certain  relation¬ 
ships,  and  the  motion  of  United  Air  Lines,  Inc., 
for  dismissal  of  the  applications  of  applicants 
who  failed  to  appear  and  present  data  at  the 
reopened  hearing,  be  and  hereby  are  dismissed; 
and  that  all  other  applications,  motions,  and 
requests  in  the  Air  Freight  Case  and  in  the  por¬ 
tion  of  the  Boston-New  York- Atlanta-New  Orleans 
Case  deferred  for  consideration  at  this  time,  ex¬ 
cept  to  the  extent  herein  granted,  be  and  hereby 
are  denied; 

2.  It  Is  Further  Ordered,  that  all  parties  to  the  afore¬ 
said  Air  Freight  Case  and  to  the  aforesaid  deferred  por¬ 
tion  of  the  Boston-Neiv  Y  ork-Atlanta-N  ew  Orleans  Case  be 
served  by  mail  with  a  copy  of  this  order; 

3.  It  Is  Further  Ordered,  that  all  parties  to  the  Air 

Freight  Case  and  to  the  aforesaid  deferred  portion  of  the 

Boston-New  Y  ork-Atlanta-N  ew  Orleans  Case  mav  take 

• * 

exception  to  the  aforesaid  tentative  findings,  conclusions, 
decisions,  and/or  order  by  filing  and  serving  exceptions 
and  reasons  in  support  thereof  within  20  days  after  the 
date  of  service  of  this  order,  in  the  same  manner  as  is 
provided  with  respect  to  exceptions  before  an  examiner 
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under  Economic  Regulation  285.8(d),  said  exceptions  and 
reasons  in  support  thereof  to  be  served  by  the  proponents 
thereof  by  mail  upon  each  party  to  the  Air  Freight  Case 
and  to  the  aforesaid  deferred  portion  of  the  Boston-New 
Y ork-Atlanta-N ew  Orleans  Case,  and  to  be  accompanied, 
when  filed,  by  a  proof  of  service  thereof  upon  said  parties 
aforesaid:  and  that  persons  appearing  in  the  Air  Freight 
Case  and  the  aforesaid  deferred  portion  of  the  Boston- 
New  York- Atlanta-New  Orleans  Case  pursuant  to  the 
Board’s  Economic*  Regulation  285.6(a)  may  file  protest 
or  memorandum  of  opposition  to,  or  in  support  of  the 
issuance  of  a  certificate  or  certificates,  within  20  days 
after  the  date  of  service  of  this  order,  in  form  and  manner 
as  provided  in  Economic  Regulation  285.12;  and 

4.  It  Is  Further  Ordered,  that  the  aforesaid  tentative 
findings,  conclusions,  decisions,  and  order  be  stayed  for 
a  period  of  20  days  from  the  date  of  service  hereof  and, 
if  exceptions  are  filed,  pending  disposition  of  exceptions 
by  the  Board;  if  no  exceptions  to  the  aforesaid  tentative 
findings,  conclusions,  decisions,  and  order  are  filed  within 
the  prescribed  time,  said  findings,  conclusions,  decisions, 
and  order  will  become  final. 

Bv  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 

Secretary 


(SEAL) 
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24789  UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

TEMPORARY  CERTIFICATE  OF  PUBLIC 
CONVENIENCE  AND  NECESSITY 

The  Flying  Tiger  Line  Inc. 

is  hereby  authorized,  subject  to  the  provisions  hereinafter 
set  forth,  the  provisions  of  Title  IV  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended,  and  the  orders,  rules, 
and  regulations  issued  thereunder,  to  engage  in  air  trans¬ 
portation  with  respect  to  property  between  any  point  or 
points  specified  in  any  of  the  following  paragraphs  num¬ 
bered  1  through  8  below  and  any  point  or  points  specified 
in  any  other  of  said  paragraphs : 

1.  The  terminal  point  Los  Angeles,  Calif.,  the  inter¬ 
mediate  points  Bakersfield,  Calif.,  Brawley-El 
Centro,  Calif.,  Fresno,  Calif.,  Long  Beach,  Calif., 
Oakland,  Calif.,  Sacramento,  Calif.,  Salinas- 
Monterey,  Calif.,  San  Diego,  Calif.,  San  Francisco, 
Calif.,  Santa  Barbara,  Calif.,  Stockton,  Calif., 
and  Thermal,  Calif.; 

2.  The  intermediate  points  Longview,  Wash.,  Port¬ 
land,  Oreg.,  Seattle,  Wash.,  Wenatchee,  Wash., 
and  Yakima,  Wash. ; 

3.  The  intermediate  point  Minneapolis-St.  Paul, 
Minn.; 

4.  The  intermediate  point  Denver,  Colo.: 

5.  The  intermediate  points  Des  Moines,  Iowa,  and 
Omaha,  Nebr.; 

6.  The  intermediate  points  Akron,  Ohio,  Chicago, 
Ill.,  Cleveland,  Ohio,  Detroit,  Mich.,  Fort  Wayne, 
Ind.,  Grand  Rapids,  Mich.,  Milwaukee,  Wis., 
South  Bend,  Ind.,  and  Toledo,  Ohio; 

7.  The  intermediate  points  Albany,  N.  Y.,  Bingham¬ 
ton,  N.  Y.,  Boston,  Mass.,  Buffalo,  N.  Y.,  Hartford, 
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Conn.,  New  York,  N.  Y.,  Newark,  X.  J.,  Philadel¬ 
phia,  Pa.,  Providence,  R.  I.,  and  Rochester,  X.  Y. ; 

8.  The  intermediate  point  Rockland,  Me.,  and  the 
terminal  point  Portland,  Me. ; 

to  be  known  as  Route  No.  100. 

24790  The  holder  may  transport,  at  the  expense  of 
the  shipper,  one  or  more  attendants  with  each 
shipment  of  live  animals,  live  birds,  and  live  reptiles  when 
necessary  for  the  protection  of  the  shipment,  other  cargo, 
or  the  aircraft  or  its  crew.  Such  attendant  may  be  trans¬ 
ported  only  when  actually  accompanying  the  shipment  and 
may  not  be  transported  from  the  destination  of  the  ship¬ 
ment  to  its  origin  or  otherwise. 

The  service  herein  authorized  is  subject  to  the  following 
terms,  conditions,  and  limitations: 

(1)  The  holder  shall  render  service  to  and  from 
each  of  the  points  named  herein,  except  as  tem¬ 
porary  suspensions  of  service  may  be  authorized 
by  the  Board,  and  may  begin  or  terminate,  or 
begin  and  terminate,  trips  at  points  short  of 
terminal  points; 

(2)  The  holder  may  render  a  scheduled  nonstop  ser¬ 
vice  between  any  two  points  not  consecutively 
named  herein  between  which  service  is  author¬ 
ized  hereby,  without  compliance  with  the  provi¬ 
sions  of  section  238.3  of  the  Economic  Regulations ; 

(3)  Upon  compliance  with  such  procedure  relating 
thereto  as  may  be  prescribed  by  the  Board,  the 
holder  may  regularly  serve  a  point  named  herein 
through  any  airport  convenient  thereto. 

The  exercise  of  the  privileges  granted  by  this  certificate 
shall  be  subject  to  such  other  reasonable  terms,  conditions, 
and  limitations  required  by  the  public  interest  as  may 
from  time  to  time  be  prescribed  by  the  Board. 

This  certificate  shall  be  effective  on  the  24th  dav  of 
June,  1949  and  shall  continue  in  effect  for  5  years: 
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Provided ,  however ,  that  prior  to  the  date  on  which  the 
certificate  would  otherwise  become  effective  the  Board, 
either  on  its  own  initiative  or  upon  the  filing  of  a  petition 
seeking  reconsideration  of  the  order  authorizing  the  issu¬ 
ance  of  this  certificate,  may  by  order  or  orders  extend 
such  effective  date  from  time  to  time. 

In  Witness  Whereof,  the  Civil  Aeronautics  Board  has 
caused  this  certificate  to  be  executed  by  its  Chairman  and 
the  seal  of  the  Board  to  be  affixed  hereto,  attested  by  the 
Secretary  of  the  Board,  on  the  25th  day  of  April,  1949. 

/s/  Joseph  J.  O’Connell,  Jr. 

Chairman 

(SEAL) 

Attest: 

/s/  M.  C.  Mulligan 
Secretary 

24791 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 


Temporary  Certificate  of  Public 
Convenience  and  Necessity 


Suck  Airways,  Inc. 

is  hereby  authorized,  subject  to  the  provisions  hereinafter 
set  forth,  the  provisions  of  Title  IV  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended,  and  the  orders,  rules,  and 
regulations  issued  thereunder,  to  engage  in  air  transporta¬ 
tion  with  respect  to  property  between  any  point  or  points 
specified  in  any  of  the  following  paragraphs  numbered  1 
through  7  below  and  any  point  or  points  specified  in  any 
other  of  said  paragraphs : 
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1.  The  terminal  point  Los  Angeles,  Calif.,  the  inter¬ 
mediate  points  Bakersfield,  Calif.,  Brawley-El 
Centro,  Calif.,  Fresno,  Calif.,  Long  Beach,  Calif., 
Oakland,  Calif.,  Sacramento,  Calif.,  Salinas-Monte- 
rev,  Calif.,  San  Diego,  Calif.,  San  Francisco,  Calif., 
Santa  Barbara,  Calif.,  Stockton,  Calif.,  and  Ther¬ 
mal,  Calif.; 

2.  The  intermediate  point  Pheonix,  Ariz.; 

3.  The  intermediate  points  Brownsville,  Tex.,  Corpus 
Christi,  Tex.,  Eagle  Pass,  Tex.,  Fort  Worth-Dallas, 
Tex.,  Houston,  Tex.,  Laredo,  Tex.,  Mission,  Tex., 
and  San  Antonio,  Tex.; 

4.  The  intermediate  point  Kansas  City,  Mo.; 

5.  The  intermediate  points  Akron,  Ohio,  Chicago,  Ill., 
Cincinnati,  Ohio,  Cleveland,  Ohio,  Columbus,  Ohio, 
Dayton,  Ohio,  Detroit,  Mich.,  Fort  Wayne,  Ind.,  In¬ 
dianapolis,  Ind.,  Louisville,  Ky.,  Peoria,  Ill.,  St. 
Louis,  Mo.,  South  Bend,  Ind.,  and  Toledo,  Ohio; 

6.  The  intermediate  points  Allentown,  Pa.,  Baltimore, 
Md.,  Boston,  Mass.,  Harrisburg,  Pa.,  Hartford, 
Conn.,  New  York,  N.  Y.,  Newark,  N.  J.,  Philadel¬ 
phia,  Pa.,  Pittsburgh,  Pa.,  Providence,  R.  I.,  Wash¬ 
ington,  D.  C.,  and  Wilmington,  Del.; 

7.  The  intermediate  point  Rockland,  Me.,  and  the  ter¬ 
minal  point  Portland,  Me.; 

to  be  known  as  Route  No.  101. 

24792  The  holder  may  transport,  at  the  expense  of  the 
shipper,  one  or  more  attendants  with  each  ship¬ 
ment  of  live  animals,  live  birds,  and  live  reptiles  when 
necessary  for  the  protection  of  the  shipment,  other  cargo, 
or  the  aircraft  or  its  crew.  Such  attendant  may  be  trans¬ 
ported  only  when  actually  accompanying  the  shipment  and 
may  not  be  transported  from  the  destination  of  the  ship¬ 
ment  to  its  origin  or  otherwise. 

The  service  herein  authorized  is  subject  to  the  following 
terms,  conditions,  and  limitations: 
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(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein,  except  as  temporary  sus¬ 
pensions  of  service  may  be  authorized  by  the  Board, 
and  may  begin  or  terminate,  or  begin  and  terminate, 
trips  at  points  short  of  terminal  points ; 

(2)  The  holder  may  render  a  scheduled  nonstop  serv¬ 
ice  between  any  two  points  not  consecutively  named 
herein  between  which  service  is  authorized  hereby, 
without  compliance  with  the  provisions  of  section 
238.3  of  the  Economic  Regulations; 

(3)  Upon  compliance  with  such  procedure  relating 
thereto  as  may  be  prescribed  by  the  Board,  the  holder 
may  regularly  serve  a  point  named  herein  through  any 
airport  convenient  thereto. 

The  exercise  of  the  privileges  granted  by  this  certificate 
shall  be  subject  to  such  other  reasonable  terms,  conditions, 
and  limitations  required  by  the  public  interest  as  may  from 
time  to  time  be  prescribed  by  the  Board. 

This  certificate  shall  be  effective  on  the  24th  day  of 
June,  1949  and  shall  continue  in  effect  for  5  years:  Pro¬ 
vided, ,  however,  that  prior  to  the  date  on  which  the  certifi¬ 
cate  would  otherwise  become  effective  the  Board,  either  on 
its  own  initiative  or  upon  the  filing  of  a  petition  seeking 
reconsideration  of  the  order  authorizing  the  issuance  of 
this  certificate,  may  by  order  or  orders  extend  such  effec¬ 
tive  date  from  time  to  time. 

In  Witness  "Whereof,  the  Civil  Aeronautics  Board  has 
caused  this  certificate  to  be  executed  by  its  Chairman  and 
the  seal  of  the  Board  to  be  affixed  hereto,  attested  by  the 
Secretary  of  the  Board  on  the  25th  day  of  April,  1949. 

/s/  Joseph  J.  O’Connell,  Jr. 
(SEAL)  Chairman 

Attest  : 

/s/  M.  C.  Mulligan 
Secretary 
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24793 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 


Temporary  Certificate  of  Public 
Convenience  and  Necessity 


U.  S.  Airlines,  Inc. 

is  hereby  authorized,  subject  to  the  provisions  herinafter 
set  forth,  the  provisions  of  Title  IV  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended,  and  the  orders,  rules,  and 
regulations  issued  thereunder,  to  engage  in  air  transporta¬ 
tion  with  respect  to  property: 

A.  Between  any  point  or  points  specified  in  any  of  the 
following  paragraphs  numbered  A-l  through  A-4  below 
and  any  point  or  points  specified  in  any  other  of  said 
paragraphs : 

A-l.  The  terminal  point  Miami,  Fla.,  the  inter¬ 
mediate  points  Atlanta,  Ga.,  Belle  Glade,  Fla., 
Fort  Myers,  Fla.,  Jacksonville,  Fla.,  Lakeland, 
Fla.,  Ocala,  Fla.,  Orlando,  Fla.,  Sarasota-Brad- 
enton,  Fla.,  Savannah,  Ga.,  Tampa-St.  Peters¬ 
burg,  Fla.,  Valdosta,  Ga.,  and  West  Palm  Beach, 
Fla.; 

A-2  The  intermediate  points  Baton  Rouge,  La.,  Gulf- 
port-Biloxi,  Miss.,  Hammond,  La.,  Mobile,  Ala., 
Morgan  City,  La.,  and  New  Orleans,  La.; 

A-3  The  intermediate  points  Akron,  Ohio,  Chicago, 
Ill.,  Cincinnati,  Ohio,  Cleveland,  Ohio,  Colum¬ 
bus,  Ohio,  Dayton,  Ohio,  Detroit,  Mich.,  Grand 
Rapids,  Mich.,  Indianapolis,  lnd.,  Louisville, 
Ky.,  Milwaukee,  Wis.,  South  Bend,  lnd.,  and 
Toledo,  Ohio; 
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A-4  The  terminal  point  Minneapolis-St.  Paul,  Minn.; 
to  be  known  as  Route  No.  102- A;  and 


B.  Between  any  point  or  points  specified  in  any  of  the 
following  paragraphs  numbered  B-l  through  B-3  below 
and  any  point  or  points  specified  in  any  other  of  said  para¬ 
graphs  : 


B-l. 
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B-3. 


The  terminal  point  Miami,  Fla.,  the  intermediate 
points  Atlanta,  Ga.,  Belle  Glade,  Fla.,  Fort 
Myers,  Fla.,  Jacksonville,  Fla.,  Lakeland,  Fla., 
Ocala,  Fla.,  Orlando,  Fla.,  Sarasota-Bradenton, 
Fla.,  Savannah,  Ga.,  Tampa-St.  Petersburg, 
Fla.,  Valdosta,  Ga.,  and  West  Palm  Beach, 
Fla. ; 


B-2.  The  intermediate  points  Baton  Rouge, 
La.,  Gulfport-Biloxi,  Miss.,  Hammond, 
La.,  Mobile,  Ala.,  Morgan  City,  La.,  and  New 
Orleans,  La.; 

The  intermediate  points  Albany,  N.  Y.,  Allen¬ 
town,  Pa.,  Baltimore,  Md.,  Binghamton,  N.  Y., 
Boston,  Mass.,  Buffalo,  N.  Y.,  Harrisburg,  Pa., 
Hartford,  Conn.,  Newark,  N.  J.,  Philadelphia, 
Pa.,  Pittsburgh,  Pa.,  Providence,  R.  L,  Roches¬ 
ter,  N.  Y.,  Washington,  D.  C.,  and  Wilmington, 
Del.,  and  the  terminal  point  New  York,  N.  Y. ; 


to  be  known  as  Route  No.  102-B. 


The  holder  may  transport,  at  the  expense  of  the  shipper, 
one  or  more  attendants  with  each  shipment  of  live  animals, 
live  birds,  and  live  reptiles  when  necessary  for  the  pro¬ 
tection  of  the  shipment,  other  cargo,  or  the  aircraft  or  its 
crew.  Such  attendant  may  be  transported  only  when  actu¬ 
ally  accompanying  the  shipment  and  may  not  be  trans¬ 
ported  from  the  destination  of  the  shipment  to  its  origin 
or  otherwise. 

The  service  herein  authorized  is  subject  to  the  following 
terms,  conditions,  and  limitations: 
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(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein,  except  as  temporary  sus¬ 
pensions  of  service  may  be  authorized  by  the  Board, 
and  may  begin  or  terminate,  or  begin  and  terminate, 
trips  at  points  short  of  terminal  points; 

(2)  The  holder  may  render  a  scheduled  nonstop  serv¬ 
ice  between  any  two  points  not  consecutively  named 
herein  between  wThich  service  is  authorized  hereby, 
without  compliance  with  the  provisions  of  section 
238.3  of  the  Economic  Regulations. 

(3)  Upon  compliance  with  such  procedure  relating 
thereto  as  may  be  prescribed  by  the  Board,  the  holder 
may  regularly  serve  a  point  named  herein  through 
any  airport  convenient  thereto. 

The  exercise  of  the  privileges  granted  by  this  certificate 
shall  be  subject  to  such  other  reasonable  terms,  conditions, 
and  limitations  required  by  the  public  interest  as  may 
from  time  to  time  be  prescribed  by  the  Board. 

This  certificate  shall  be  effective  on  the  24th  day  of  June, 
1949  and  shall  continue  in  effect  for  5  years:  Provided, 
however,  that  prior  to  the  date  on  which  the  certificate 
would  otherwise  become  effective  the  Board,  either 
24795  on  its  owm  initiative  or  upon  the  filing  of  a  petition 
seeking  reconsideration  of  the  order  authorizing 
the  issuance  of  this  certificate,  may  by  order  or  orders 
extend  such  effective  date  from  time  to  time. 

In  Witness  Whereof,  the  Civil  Aeronautics  Board  has 
caused  this  certificate  to  be  executed  by  its  Chairman  and 
the  seal  of  the  Board  to  be  affixed  hereto,  attested  by  the 
Secretary  of  the  Board,  on  the  25th  day  of  April,  1949. 

/s/  Joseph  J.  O’Connell,  Jr. 
(SEAL)  Chairman 

Attest  : 

/s/  M.  C.  Mulligan 
Secretary 
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24796 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 


Temporary  Certificate  of  Public 
Convenience  and  Necessity 


Airnews,  Inc. 

is  hereby  authorized,  subject  to  the  provisions  hereinafter 
set  forth,  the  provisions  of  Title  IV  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended,  and  the  orders,  rules,  and 
regulations  issued  thereunder,  to  engage  in  air  transporta¬ 
tion  with  respect  to  property,  as  follows : 

1.  Between  the  terminal  point  San  Antonio,  Tex.,  the 
intermediate  point  Beeville,  Tex.,  and  the  terminal 
point  Corpus  Christi,  Tex.;  and 

2.  Between  the  terminal  point  San  Antonio,  Tex.,  the 
intermediate  points  McAllen,  Tex.,  and  Harlingen, 
Tex.,  and  the  terminal  point  Brownsville,  Tex.; 

to  be  known  as  Route  No.  103. 

The  holder  may  transport,  at  the  expense  of  the  shipper, 
one  or  more  attendants  with  each  shipment  of  live  animals, 
live  birds,  and  live  reptiles  when  necessary  for  the  pro¬ 
tection  of  the  shipment,  other  cargo,  or  the  aircraft  or  its 
crew.  Such  attendant  may  be  transported  only  when 
actually  accompanying  the  shipment  and  may  not  be  trans¬ 
ported  from  the  destination  of  the  shipment  to  its  origin  or 
otherwise. 

The  service  herein  authorized  is  subject  to  the  following 
terms,  conditions,  and  limitations: 

(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein,  except  as  temporary  sus¬ 
pensions  of  service  may  be  authorized  by  the  Board, 
and  may  begin  or  terminate,  or  begin  and  terminate, 
trips  at  points  short  of  terminal  points; 
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(2)  The  holder  may  render  a  scheduled  nonstop  serv¬ 
ice  between  any  two  points  not  consecutively  named 
herein  between  which  service  is  authorized  hereby, 
without  compliance  with  the  provisions  of  section 
238.3  of  the  Economic  Regulations; 

(3)  Upon  compliance  with  such  procedure  relating 
thereto  as  may  be  prescribed  by  the  Board,  the  holder 
may  regularly  serve  a  point  named  herein  through 

any  airport  convenient  thereto. 

24797  The  exercise  of  the  privileges  granted  by  this 
certificate  shall  be  subject  to  such  other  reasonable 
terms,  conditions,  and  limitations  required  by  the  public 
interest  as  may  from  time  to  time  be  prescribed  by  the 
Board. 

This  certificate  shall  be  effective  on  the  24th  day  of  June, 
1949  and  shall  continue  in  effect  for  5  years:  Provided, 
however ,  that  prior  to  the  date  on  which  the  certificate 
would  otherwise  become  effective  the  Board,  either  on  its 
own  initiative  or  upon  the  filing  of  a  petition  seeking  re¬ 
consideration  of  the  order  authorizing  the  issuance  of  this 
certificate,  may  by  order  or  orders  extend  such  effective 
date  from  time  to  time. 

In  Witness  Whereof,  the  Civil  Aeronautics  Board  has 
caused  this  certificate  to  be  executed  bv  its  Chairman  and 
the  seal  of  the  Board  to  be  affixed  hereto,  attested  by  the 
Secretary  of  the  Board,  on  the  25th  day  of  April,  1949. 

/s/  Joseph  J.  O’Connell,  Jr. 

Chairman 

(SEAL) 

ATTEST : 

/s/  M.  C.  Mulligan 
Secretary 
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24808 

•  #  #  •  # 

Exceptions  on  Behalf  of  American  Airlines, 

Inc.  to  the  Tentative  Opinion  of  a  Majority 

of  the  Board 

Comes  now  American  Airlines,  Inc.,  by  its  attorneys, 
and  reserving  all  objections  heretofore  made  and  all  ex¬ 
ceptions  heretofore  taken,  submits  its  exceptions  to  the 
Tentative  Opinion  of  a  majority  of  the  Board  served  in 
the  above-entitled  proceedings  April  29,  1949. 

I 

Errors  of  Law  in  the  Action  Proposed  by 

The  Majority 

1.  The  Tentative  Opinion  errs  in  basing  the  decision  and 
proposed  certifications  upon  matters  not  of  record.  The 
majority  considered  that  its  action  upon  applications  for 
certificates  of  public  convenience  and  necessity  under  Sec¬ 
tion  401(d)  of  the  Act  need  not  conform  to  the 

24809  processes  of  adjudication  which  govern  courts  and 
other  administrative  agencies.  Thus  it  found: 

“In  view  of  the  contention  which  has  been  advanced 
that  the  factual  evidence  of  record  is  not  sufficiently 
substantial  to  justify  the  certification  of  any  all-cargo 
carriers,  it  is  essential  in  disposing  of  the  present  case 
that  we  keep  in  mind  the  nature  of  the  basic  issue  in¬ 
volved.  That  issue  is  primarily  promotional  in  char¬ 
acter  and  relates  to  developmental  rather  than  purely 
regulatory  purposes.  This  characteristic  of  the  statu¬ 
tory  scheme  serves  to  distinguished  the  Civil  Aero¬ 
nautics  Board  from  judicial  tribunals  and  even  from 
many  regulatory  bodies.”  (p.  26.) 

Nor  is  this  special  prerogative  which  the  majority  found 
that  the  Board  might  exercise  in  the  issuance  of  certifi- 
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cates  of  public  convenience  and  necessity  confined  to  rules 
of  procedure  or  admissibility  of  evidence,  (p.  27.)  It  is 
a  basic  misconception  of  the  Board’s  licensing  power  which 
is  made  clear  bv  the  statement : 

“Considered  in  the  light  of  the  above  statement  and 
the  developmental  nature  of  the  function  involved  in  the 
issue  before  us,  we  cannot  agree  with  the  contention 
that  the  issue  of  public  convenience  and  necessity  in 
the  present  case  is  to  be  resolved  solely  upon  the  basis 
of  past  and  current  facts  whose  weight  must  be  strictly 
weighed  as  in  the  adjudication  of  a  factual  issue  in 
a  court  of  law.  Our  decision  must  also  take  into  ac¬ 
count  and  give  appropriate  weight  to  broad  consider¬ 
ations  of  future  welfare  related  to  the  development 
of  a  new  type  of  air  commerce  which  until  a  compara¬ 
tively  recent  time  has  received  little  attention.  Such 
an  approach  must  necessarily  be  predicated  upon  fu¬ 
ture  estimates  as  well  as  present  facts  for  it  is  keyed 
to  future  goals  and  an  effort  to  envisage  the  shape  of 
things  to  come.”  (p.  28.) 

To  issue  a  certificate  pursuant  to  Section  401(d)  the 
Board  must  “find”  that  the  transportation  to  be  authorized 
is  required  by  the  public  convenience  and  necessity;  its 
findings,  to  stand  the  test  of  court  review,  must  be 
24810  “supported  by  substantial  evidence.”  (Section 
1006(e).)  The  record  is  the  only  source  of  evi¬ 
dence,  substantial  or  otherwise,  in  Interstate  Commerce 
Commission  v.  Louisville  and  Nashville  Railroad  Company , 
227  U.  S.  88  (1913),  the  Supreme  Court  dismissed  the  con¬ 
tention  that  findings  and  decisions  could  be  based  on  any¬ 
thing  other  than  evidence  and  said: 

“A  finding  without  evidence  is  arbitrary  and  baseless. 
And  if  the  Government's  contention  is  correct,  it 
would  mean  that  the  Commission  had  a  power  pos- 
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sessed  by  no  other  officer,  administrative  body,  or  tri¬ 
bunal  under  our  Government.  It  would  mean  that 
where  rights  depended  upon  facts,  the  Commission 
could  disregard  all  rules  of  evidence,  and  capriciously 
make  findings  by  administrative  fiat.  Such  authority, 
however  beneficently  exercised  in  one  case,  could  be 
injuriously  exerted  in  another;  is  inconsistent  with 
rational  justice,  and  comes  under  the  Constitution’s 
condemnation  of  all  arbitrary  exercise  of  power.”  (227 
U.  S.  88,  91.) 

The  Administrative  Procedure  Act,  which  seeks  to  safe¬ 
guard  against  arbitrary  administrative  action,  specifically 
classifies  the  issuance  of  a  certificate  as  “adjudication”  to 
be  accomplished  by  “order.”  (Section  2(d).)  It  further 
provides  that  no  “order”  may  be  issued  “except  upon  con¬ 
sideration  of  the  whole  record  .  .  .  and  as  supported  by 
and  in  accordance  with  reliable,  probative,  and  substantial 
evidence.”  (Section  7(c).)  The  majority  errs,  therefore, 
in  asserting  that  the  Congressional  declaration  of  policy 
to  encourage  and  develop  air  transportation,  and  to  pro¬ 
mote  adequate  service  by  air  carriers,  set  out  in  Section 
2  of  the  Civil  Aeronautics  Act  relieves  it  of  the  obligation 
to  exercise  its  certificate-granting  functions  in  the  man¬ 
ner  specifically  prescribed  by  Congress  in  Sections  401(d) 
and  1006(e)  of  the  same  Act,  as  well  as  Sections 
24811  2(d)  and  7(c)  of  the  Administrative  Procedure 
Act.* 


*  The  majority’s  citation  of  Administrative  Tribunals  and  the  Rules  of 
Evidence,  by  Harold  M.  Stephens,  in  support  of  its  views  (p.  2S)  should 
be  supplemented  by  the  views  of  Chief  Judge  Harold  M.  Stephens  in  United 
States  v.  United  States  Gypsum  Co.,  67  F.  Supp.  397,  449  (1946)  (remanded 
by  the  Supreme  Court  in  333  U.  S.  364  (1948)). 

“Principles  of  proof :  In  determining  questions  of  fact  a  trier  of  facts 
(whether  jury,  court  or  commission)  properly  takes  two  steps:  One,  determi¬ 
nation,  from  consideration  of  the  evidence,  of  the  underlying  or  subsidiary 
(sometimes  referred  to  as  the  basic)  facts;  the  other,  determination  from 
such  facts  of  the  question  whether  the  ultimate  facts  alleged  have  been 


1156 


American  Exceptions 

Only  recently  the  Supreme  Court  held,  at  the  Board’s 
urging,  that  similar  broad  policy  declarations  did  not  alter 
the  Board’s  mail  rate-making  authority,  notwithstanding 
the  presence  of  ambiguous  language  which  permitted  a 
broader  interpretation.  In  the  absence  of  a  “congressional 
purpose  to  make  a  radical  break  with  tradition,”  the  Su¬ 
preme  Court  refused  to  construe  the  mail  rate-making 
authority  of  the  Board  to  be  different  from  that  of  other 
rate-making  agencies.  (T.  W.  A.  v.  C.  A.  B.,  April  IS, 
1949.)  If,  in  the  performance  of  a  legislative  or  rule- 
making  function,  such  as  rate-making,  the  Board’s  promo¬ 
tional  responsibilities  do  not  enlarge  its  powers, 
24S12  they  certainly  can  not  in  the  performance  of  its 
licensing  functions,  especially  since  the  latter  are 
specifically  circumscribed  by  both  the  Civil  Aeronautics 
Act  and  the  Administrative  Procedure  Act.  See  Member 
Jones’  Dissenting  Opinion,  pp.  3-17 ;  Shields  v.  Utah  Idaho 
Central  R.  Co .,  305  U.  S.  177,  1S5  (1938) ;  Saginaw  Broad¬ 
casting  Co.  v.  Federal  Communications  Commission ,  96  F. 
(2d)  554,  559  (C.  A.,  D.  C.)  (1938). 

2.  The  Tentative  Opinion  lacks  findings  of  fact  esential 
to  the  validity  of  anv  administrative  decision.  The  courts 

%  V 

have  consistently  held  that  notwithstanding  the  broad  dis¬ 
cretion  lodged  in  agencies  such  as  the  Civil  Aeronautics 
Board  their  decisions  must  rest  upon  clear  and  unambigu¬ 
ous  findings  of  fact.  North  Carolina  v.  United  States ,  325 
U.  S.  507,  520  (1945);  United  States  v.  Carolina  Carriers 
Corporation,  315  U.  S.  475,  4S8-489  (1942);  Phelps  Dodge 
Corporation  v.  National  Labor  Relations  Board,  313  U.  S. 
177,  197  (1941);  Florida  v.  United  States,  282  U.  S.  194, 
215  (1931);  Heitmeyer  v.  Federal  Communications  Com - 


established.  And,  under  the  system  of  law  guaranteed  by  the  Constitution, 
the  subsidiary  facts  must  be  reached  from  the  evidence  and  the  ultimate 
facts  from  the  subsidiary  facts,  not  arbitrarily  or  by  assumption  or  con¬ 
jecture,  or  by  a  process  contrary  to  reason,  but  according  to  reason.  In¬ 
ferences  must  be  reasoned  inferences,  otherwise  a  case  is  not  decided  ac¬ 
cording  to  law.” 
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mission,  95  F.  (2d)  91,  97  (C.  A.,  D.  C.)  (1937);  Missouri 
Broadcasting  Corporation  v.  Federal  Communications 
Commission ,  94  F.  (2d)  623,  625  (C.  A.,  D.  C.)  (1937). 
Furthermore,  Section  8(b)  of  the  Administrative  Pro¬ 
cedure  Act  requires  that  all  decisions  shall  “include  a  state¬ 
ment  of  ( 1 )  findings  and  conclusions,  as  well  as  the  reasons 
or  basis  therefor,  upon  all  the  material  issues  of  fact,  law 
or  discretion  presented  on  the  record.” 

This  requirement  serves  two  purposes.  Not  only  does 
it  contribute  to  a  reasoned  decision  by  making  it  possible 
to  match  ultimate  conclusions  against  basic  facts, 
24813  but  it  also  provides  the  most  important  medium 
through  which  judicial  review  can  be  exercised. 
Neither  the  encouragement  and  development  sections  of 
the  Act  nor  allusion  to  “broad  considerations  of  future 
welfare”  cure  the  absence  of  factual  content  in  the  Tenta¬ 
tive  Opinion. 

The  failure  of  the  majority  to  assess  the  evidence  of 
record  and  draw  findings  of  fact  therefrom  is  particularly 
erroneous  and  prejudicial  in  two  important  areas  of  in¬ 
quiry: 

(a)  The  operations  of  the  applicants  under  Section  292.5 
of  the  Economic  Regulations  since  June,  1947,  are  the  only 
reported  operations  ever  conducted  on  a  broad  scale  by 
property-only  carriers.  They  are,  therefore,  of  unique 
significance  to  a  determination  of  whether  the  public  con¬ 
venience  and  necessity  requires  the  certification  of  such 
carriers.  The  majority  devotes  two  pages  of  its  opinion 
to  a  restatement  of  the  purpose  of  Section  292.5  and  an 
apology  for  the  “absence  of  appreciable  effort”  on  the 
part  of  the  applicants  “to  develop  additional  traffic”,  and 
then  rejects  the  argument  that  the  applicants  have  had 
full  opportunity  to  prove  their  cases  in  292.5  operations.* 


*  This  latest  restatement  of  the  purpose  of  292.5  differs  substantially 
from  an  earlier  statement  under  different  circumstances.  On  April  22,  1948, 
the  Board,  in  a  unanimous  opinion,  said  of  the  292.5  operations: 
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(pp.  S-10.)  Among  those  who  apparently  “mis- 
24S14  construed”  the  purpose  of  292.5  were  the  Board’s 
own  examiners.  In  their  report  filed  March  12, 
194S,  they  thrice  cautioned  that  their  conclusions  were 
based  on  speculation  and  theory  as  of  the  close  of  the 
original  record,  and  thrice  looked  hopefully  to  the  record 
of  actual  operations  under  292.5  which  would  be  avail¬ 
able  before  the  Board  rendered  final  decision.  (Examiners’ 
Report,  pp.  215-216,  264,  317.) 

However,  whether  or  not  292.5  is  to  be  characterized  as 
experimental  or  something  else,  and  whether  the  appli¬ 
cants  have  had  full  opportunity  to  prove  their  cases  under 
292.5  are  quite  beside  the  point.  The  error  lies  in  the 
Board's  failure  to  assess  the  only  evidence  available  of 
actual  property-only  operations  and  to  determine  its  re¬ 
lation  to  the  public  convenience  and  necessity  of  the  appli¬ 
cants’  proposals.  That  such  evidence  is  vital  to  a  decision 
in  this  case  is  apparent  from  the  Board’s  action  in  reopen¬ 
ing  the  record  after  the  entire  case  had  been  briefed, 
argued  and  submitted  to  it,  and  under  considera- 
24815  tion  for  4  months.  In  a  detailed  order,  the  Board 
requested  financial,  traffic  and  operating  data  from 


uThe  entry  of  these  carriers  into  the  air  freight  field  on  this  basis  constitutes 
an  experiment  of  great  importance  to  the  public  as  a  test  of  whether  a 
specialized  air  freight  industry  can  be  developed  on  the  basis  of  its  own 
economic  ability  to  exist. 

44  The  Board  has  recognized  the  value  of  this  experiment  through  the 
issuance  of  Section  292.5  of  the  Economic  Regulations,  and  it  is  our  opinion 
that  to  undermine  the  experiment  now  by  permitting  undue  competitive 
pressures  to  drive  rates  to  levels  which  undermine  the  financial  strength 
of  the  industry  would  be  contrary  to  the  public  interest.”  (Air  Freight 
Rate  Investigation,  Serial  No.  E-1415,  April  22,  1948,  p.  6.)  (Emphasis 
added.) 

And  among  the  findings  made  by  the  Board  in  support  of  the  Exemption 
Order  as  promulgated  was  one  to  the  effect  that: 

u •  #  #  it  would  not  be  in  the  public  interest  to  terminate  or  curtail 
such  services  and  thereby  lose  the  benefit  of  the  experience  being  obtained 
in  this  new  field  of  air  cargo.”  (Regulations,  Serial  No.  389,  May  5,  1947, 
p.  3.)  (Emphasis  added.) 
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all  applicants  operating  under  292.5.  (Serial  Order  No. 
2108,  October  20, 1948.)  Because  upon  inquiry  those  opera¬ 
tions  show  a  succession  of  bankruptcies  and  continued 
staggering  losses  makes  the  evidence  no  less  vital  to  a  dis¬ 
position  of  this  case.  It  was  error  to  dismiss  that  im¬ 
portant  section  of  the  record  without  making  specific  find¬ 
ings  of  fact  and  relating  them  to  the  applications  for  cer¬ 
tificates  of  public  convenience  and  necessity.  (See  Dis¬ 
senting  Opinion  of  Member  Lee,  Member  Jones,  pp.  27-36, 
Brief  to  Board  on  behalf  of  American  Airlines,  Inc.,  pp. 
1-29.)  Public  convenience  and  necessity  must  be  decided 
upon  the  basis  of  the  whole  record  and  not  just  selected 
portions  thereof.  N.  L.  R.  B.  v.  Virginia  Power  Co.,  314 
U.  S.  469,  479  (1941) ;  Blue  field  Co.  v.  Pub.  Serv.  Com.  of 
the  State  of  W.  Va.,  262  U.  S.  679,  689-690  (1923);  Minn. 
Rate  Cases,  230  U.  S.  352,  434  (1913) ;  N.  L.  R.  B.  v.  Lai - 
ster-Kauffinan  Aircraft  Corp.,  144  F.  (2d)  9,  16  (C.  C.  A. 
8th,  1944) ;  N.  L.  R.  B.  v.  Union  Pac.  Stages,  99  F.  (2d) 
153, 177  (C.  C.  A.  9th,  1938). 

The  Majority’s  single  specific  reference  to  the  appli¬ 
cants’  292.5  operations  in  determining  the  validity  of  their 
proposals  illustrates  its  error  of  neglecting  the  evidence 
of  record.  At  page  19,  it  notes  that  “Slick  and  Flying 
Tiger  both  show  corporate  profits  for  the  last  half  of 
1948.”  It  recognizes  that  those  profits  were  derived  from 
sources  other  than  air  freight,  but  concludes  that  the  gap 
between  freight  revenues  and  expenses  is  not  great. 
24816  Then  at  the  bottom  of  page  20  is  a  footnote  which 
cites  six-month  revenue  and  expense  figures  for 
Slick  and  points  out  that  the  “apparent”  freight  loss  of 
$289,430  was  largely  offset  by  profit  from  other  sources. 
Flying  Tigers’  figures  are  nowhere  cited  but  are  said  to 
exhibit  a  similar  pattern.  This  does  not  even  remotely 
resemble  an  analysis  of  the  operations  conducted  by  Slick 
and  Flying  Tigers  over  the  past  2  years — let  alone  the 
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rest  of  the  292.5  carriers  whose  operating  and  financial 
experience  constitutes  an  important  part  of  the  record. 
Indeed,  the  emphasis  on  corporate  profits  and  apparent 
freight  losses  leaves  the  implication  that  an  important  ele¬ 
ment  in  Slick’s  certification  was  its  aircraft  modification 
contracts  with  the  Chinese  and  U.  S.  Air  Forces  on  which 
in  194S  it  cleared  a  net  profit  of  $562,000  or  40  per  cent; 
and  Flying  Tigers’  application  appears  to  have  gained 
strength  from  its  leases  of  aircraft  to  irregular  passenger 
operators  and  maintenance  work  from  which  sources  it 
derived  $610,386  or  37  per  cent  of  its  total  revenues  in  the 
last  half  of  1948. 

The  applicants’  adoption  of  an  interim  policy  of  con¬ 
servation  of  capital,  which  the  majority  offers  as  an  ex¬ 
cuse  for  their  failure  to  develop  additional  traffic,  would 
not  excuse  a  failure  to  assess  what  operations  have  taken 
place,  even  if  true.  As  to  the  2  major  transcontinental 
applicants  which  the  majority  proposes  to  certificate  the 
statement  is  entirely  unwarranted.  The  reports  of  record 
filed  by  these  applicants  indicate  that  they  have  not  re¬ 
trenched  nor  slackened  efforts  pending  disposition 
24817  of  this  case.  They  merely  have  not  found  the 
freight  potential  upon  which  they  and  the  majority 
rely  so  heavily. 

Quarter  Ended  December,  1947  Quarter  Ended  December,  1948 
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*  Some  unexplained  reclassification  appears  to  have  affected  Slick's  showing  of  fli 
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(b)  Serious  and  prejudicial  error  is  found  also  in  the 
majority’s  failure  to  examine  into,  assess  and  make  find¬ 
ings  of  fact  with  respect  to  the  adequacy  of  the  existing 
certificated  air  freight  service.  Inland  Motor  Freight  v. 
United  States,  60  F.  Supp.  520  (1945) ;  Braniff  Air.,  Hous- 
torir-Memphis-Louisville  Route ,  2  C.  A.  B.  353,  356  (1940) ; 
Boston-Maine  Airways,  Bangor-Moncton  Operation,  2  C. 
A.  B.  317,  319  (1940) ;  Pennsylvania-Cent.  Air.,  Norfolk- 
Knoxville  Route,  2  C.  A.  B.  207,  209  (1940).  The  Board’s 
expertise  must  be  applied  not  in  a  vacuum  but  to  actual 
facts  of  record.  Equally  as  important  as  the  operations 
of  the  applicants  under  292.5  are  the  freight  operations 
of  the  carriers  already  certificated.  This  the  Board  re¬ 
cognized  when  it  reopened  the  record  to  secure  vital  and 
detailed  traffic,  operating,  and  financial  data  from  the  cer¬ 
tificated  carriers  as  well  as  the  applicants.  Matters  deemed 
of  sufficient  consequence  to  delay  decision  in  this  case  nine 
months  certainly  warrant  findings  of  fact.  What  the 
existing  carriers  have  accomplished  and  are  ac- 
24818  complishing  in  the  transportation  of  air  freight 
are  considerations  that  must  enter  into  a  decision 
that  a  broad  certification  experiment  is  required  by  the 
public  convenience  and  necessity.  Nowhere  in  its  entire 
opinion,  including  the  listing  of  cities  to  be  certified  for 
air-freight  service  at  pages  47-51,  does  the  majority  even 
mention  the  number  of  carriers  presently  offering  service 
or  suggest  that  existing  service  fails  to  meet  the  present 
or  future  needs  of  freight  traffic.  For  example,  without 
any  attempt  to  ascertain  the  traffic  needs  between  Chicago 
and  New  York  or  between  Detroit  and  New  York,  the 
majority  would  certificate  2  additional  carriers  notwith¬ 
standing  that  4  carriers,  already  provide  freight  service 
between  each  of  those  pairs  of  cities.  The  four  appendices 
to  these  Exceptions  show  the  facts  of  record  which  demon¬ 
strate  the  adequacy  of  existing  certificated  freight  service. 


1162 


i  American  Exceptions 

3.  The  Tentative  Opinion  errs  in  its  failure  to  give  con¬ 
sideration  to,  and  make  findings  with  respect  to,  all  of  the 
elements  of  public  convenience  and  necessity  set  out  in 
Section  2  of  the  Civil  Aeronautics  Act.  In  particular,  it 
has  ignored  sub-sections  (b)  (c)  and  (d)  of  that  Declara¬ 
tion  of  Policy  which  provide  for: 

i  “(b)  The  regulation  of  air  transportation  in  such 
manner  as  to  recognize  and  preserve  the  inherent  ad¬ 
vantages  of,  assure  the  highest  degree  of  safety  in, 
and  foster  sound  economic  conditions  in,  such  trans¬ 
portation,  and  to  improve  the  relations  between,  and 
coordinate  transportation  by,  air  carriers; 

“(c)  The  promotion  of  adequate,  economical,  and 
efficient  service  by  air  carriers  at  reasonable  charges, 
without  unjust  discriminations,  undue  preferences  or 
advantages,  or  unfair  or  destructive  competitive  prac¬ 
tices  ; 

24819  “(d)  Competition  to  the  extent  necessary  to 

assure  the  sound  development  of  an  air-trans¬ 
portation  system  properly  adapted  to  the  needs  of  the 
foreign  and  domestic  commerce  of  the  United  States, 
i  of  the  Postal  Service,  and  of  the  national  defense;” 

The  issue  on  these  applications  is  not  whether  civil 
aeronautics  and  air  transportation  should  be  encouraged 
and  developed,  but  rather  how  they  can  be  most  effectively 
developed.  The  majority  erred  in  failing  to  consider,  and 
make  findings  and  conclusions  as  to  whether  its  proposed 
action  will  foster  sound  economic  conditions  in  air  trans¬ 
portation;  will  promote  economical  and  efficient  service  at 
reasonable  charges;  or  will  create  competition  in  excess 
of  that  necessary  to  assure  the  sound  development  of  an 
air  transportation  system.  All  of  the  elements  of  public 
convenience  and  necessity  must  be  considered,  not  just 
those  that  support  a  desired  conclusion.  Eastern-Central 
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Motor  Carriers  Association  v.  United  States ,  321  U.  S.  194 
(1944). 

4.  The  Tentative  Opinion  errs  in  proposing  to  utilize 
for  experimental  purposes  the  power  of  the  Board  to  grant 
certificates  of  public  convenience  and  necessity.  Nowhere, 
in  Section  401,  which  prescribes  the  conditions  under  which 
certificates  shall  be  granted,  in  Section  2,  which  declares 
the  policy  of  Congress,  or  in  other  sections  of  the  Civil 
Aeronautics  Act  is  the  Board  authorized  to  experiment 
with  certificates.  It  is  beyond  the  Board’s  power  to  issue 
4  certificates  of  convenience  and  necessity  authorizing  na¬ 
tionwide  air  freight  service  for  5  years  “as  part  of  a  de¬ 
velopmental  or  test  period  which  will  supply  evidence  to 
chart  the  more  distant  course.”  (Opinion,  p.  35.) 
24820  Neither  the  Act’s  Declaration  of  Policy  in  Section 
2,  nor  any  concept  of  utility  regulation  permits  the 
certification  power  to  be  used  as  a  means  of  comparing 
“the  operations  of  a  property-only  carrier  with  the  opera¬ 
tions  of  the  existing  carriers,”  which  the  majority  states  to 
be  one  of  the  “designs  of  the  experiment.”  (Opinion,  p. 
54.)  Especially  is  this  true  in  the  circumstances  of  this 
case  where  the  majority  refuses  to  examine  the  evidence 
of  almost  2  years  operating  experience  that  has  already 
taken  place  under  the  guise  of  either  interlocutory  relief 
or  experimentation. 

The  statute  contemplates  that  the  Board  bring  its  ex¬ 
pert  judgment  to  bear  upon  applications  and  evidence  in 
support  thereof,  and  make  findings  and  conclusions  before 
it  issues  certificates  of  public  convenience  and  necessity. 
(Section  401(d).)  The  burden  of  proving  a  case  is  upon 
the  applicant.  If  in  doubt  the  Board  must  deny  the  appli¬ 
cation.  It  may  not  discount,  and  to  a  large  extent  ignore, 
the  facts  of  record,  issue  5  year  certificates,  and  hope  that 
“at  the  end  of  that  time  the  Board  will  be  in  a  position  to 
make  a  sound  appraisal  of  the  economic  potentialities  of 
the  operation.”  (Opinion,  p.  35.)  If  it  is  not  now  in  a 
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position  to  make  a  sound  appraisal  it  cannot  make  the 
requisite  findings  and  must  deny  the  applications. 

5.  The  Tentative  Opinion  fails  to  make,  and  could  not 
make  on  this  record,  a  finding  of  fact  that  there  is  reason¬ 
able  prospect  of  the  4  carriers  it  proposes  to  certificate 
conducting  operations  at  a  profit.  An  essential  element  in 
the  granting  of  these  applications  is  the  question 
24821  of  whether  the  staggering  losses  the  applicants 
have  incurred  under  292.5  are  to  continue  upon 
certification.  Two  members  of  the  Board  see  no  prospect 
of  the  applicants  meeting  expenses  upon  freight  certifica¬ 
tion.  Before  the  United  States  Government  grants  them 
a  certificate  and  invites  the  public  to  invest  in  them  and 
use  their  services,  the  Board  should  make  clear,  by  specific 
findings,  what  factors  will  operate  to  make  their  opera¬ 
tions  profitable.  Saginaw  Broadcasting  Co .  v.  F.  C.  C., 
96  F.  (2d)  554,  562,  563  (C.  A.,  D.  C.)  (1938)  (Opinion  by 
Stephens,  J.).  Certification  alone  will  assure  them  neither 
capital  nor  profits;  the  present  financial  condition  of  the 
certificated  carriers  demonstrates  that.  Enlarging  their 
services  so  as  to  pen  nit  them  to  serve  a  myriad  of  large 
and  medium-sized  communities  in  addition  to  the  main 
transcontinental  route  which  has  been  served  almost  ex¬ 
clusively  to  date  is  bound  to  increase  their  expenses.  By 
the  applicants’  own  admission  service  to  such  communities 
is  costlier  to  provide  than  service  to  Chicago,  Los  Angeles 
or  New  York.  (Reopened  Record,  Tr.  pp.  286,  306,  341.) 
The  majority’s  statement  that  “the  potential  market  ap¬ 
pears  to  be  sufficient  to  warrant  economic  operations  by 
the  carriers  we  are  certificating,”  (p.  33),  is  plainly  un¬ 
supported  by  the  requisite  findings. 

!  6.  The  Tentative  Opinion  errs  in  failing  to  find  how  the 
applicants  selected  for  certification  will  finance  the  opera¬ 
tions  authorized.  Such  a  finding  is  one  of  the  most  im¬ 
portant  elements  of  being  fit  and  able  to  provide  the  trans- 
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portation  certificated.  (Section  401(d).)  Braniff  Airways 
v.  C.  A.  B.,  147  F.  (2d)  152  (C.  A.,  D.  C.)  (1945). 

24822  The  majority  states  “There  appears  no  question 
but  that  the  carriers  to  be  certificated  herein  will 

require  very  substantial  resources,”  and  goes  on  to  say 
“Under  the  circumstances,  we  have  scrutinized  with  great 
care  the  financial  stability  of  all  the  applicants.”  (Opin¬ 
ion,  p.  61.)  But  nowhere  does  the  opinion  bear  evidence 
of  that  scrutiny.  Previously  the  majority  had  said  with 
respect  to  Slick  and  Flying  Tigers  “The  record  indicates 
that  each  has  an  adequate  organization  and  sufficient 
financial  resources  upon  which  to  conduct  the  operations.” 
(Opinion,  p.  58.)  These  generalities  do  not  suffice  for  the 
specific  findings  required  as  to  the  probable  extent  of  the 
capital  needed  to  get  the  operations  established,  and  the 
chances  of  securing  such  capital  in  today’s  market  fol¬ 
lowing  the  applicants’  past  and  present  heavy  losses.  Nor 
does  Appendix  A  to  the  opinion,  which  apeared  subse¬ 
quently,  cure  these  deficiencies.  This  consists  of  the  in¬ 
dividual  applicants’  estimates  of  howr  they  hope  to  get 
money  to  conduct  the  operations  applied  for,  and  how 
much  they  think  will  be  required.  Here  is  the  proper  area 
for  the  application  of  the  Board’s  expert  judgment.  Other¬ 
wise,  if  applicants’  representations  are  to  be  uncritically 
accepted,  why  subject  them  to  the  scrutiny  of  an  expert 
agency  vested  with  broad  discretion?  Does  the  Board 
in  its  expert  judgment  consider  that  capital  of  3  to  5 
million  dollars  will  be  sufficient  to  develop  the  compre¬ 
hensive  air  freight  system  its  proposes  to  certificate  to 
Slick?  Is  such  capital,  or  is  the  necessary  capital,  attain¬ 
able  from  public  investors  after  continuing  losses  of  the 
magnitude  Slick  has  experienced  in  its  freight  op- 

24823  erations?  Without  such  findings  the  applicants’ 
fitness  and  ability  to  conduct  the  operations  re¬ 
quested  has  not  been  found  in  accordance  with  the  re¬ 
quirements  of  Section  401(d). 

7.  The  Tentative  Opinion  errs  in  proposing  to  authorize 
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Slick,  Flying  Tigers  and  U.  S.  Airlines  to  conduct  air 
freight  services  of  a  substantially  different  nature  than 
they  applied  for.  State  Airlines  v.  C.  A.  B.,  (U.  S.  Ct. 
Appeals,  Dist.  of  Col.  Circuit  No.  9748,  April  6,  1949). 
Both  as  to  the  character  of  the  service  authorized,  and  the 
cities  designated  for  service  there  is  a  substantial  vari¬ 
ance  between  what  the  applicants  sought  and  'what  the  ma¬ 
jority  proposes  to  grant. 

Slick  and  U.  S.  Airlines  applied  exclusively,  and  Flying 
Tigers  alternatively,  for  authority  to  provide  service  be¬ 
tween  areas  rather  than  between  designated  cities  or 
points.  The  majority  proposes  to  grant  certificates  naming 
specific  terminal  and  intermediate  points  to  be  served  on 
the  routes  authorized,  (p.  37.)  It  further  specifically 
found  against  the  advisability  of  authorizing  service  to  a 
large  area  “where  the  carriers’  efforts  might  well  be 
diluted  to  the  point  where  service  to  many  of  the  cities  in¬ 
volved  would  be  inadequate.”  (pp.  37-38.)  This  was  pre¬ 
cisely  the  issue  at  the  hearing  on  these  applications.  The 
applicants  claimed  that  they  would  be  able  to  give  ade¬ 
quate  service  to  every  town  with  an  airport  located  within 
their  selected  areas.  (Tr.  pp.  172,  336.)  The  certificated 
intervenors  argued  that  such  a  certification  would  be  a 
hunting  license  that  would  guarantee  service  to  no  city. 

The  majority  has  rejected  the  area  service  theory 
24824  which  was  the  sole  basis  of  Slick’s  and  U.  S.  Air¬ 
lines’  application  and  proposes  to  certificate  them 
by  naming  specific  terminal  and  intermediate  points. 
Rather  than  being  unrestricted  as  to  the  provision  or  with¬ 
drawal  of  service  within  an  area,  the  applicants  must 
limit  their  service  to  named  cities  and  must  give  each  one 
adequate  service  within  the  meaning  of  Section  404  of  the 
Civil  Aeronautics  Act.  Slick’s  President  testified  as  fol¬ 
lows  (Tr.  pp.  355-356) : 
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“Q.  Mr.  Slick,  would  Slick  Airways  be  willing  to 
accept  a  certificate  which  specified  a  particular  route 
serving  particular  designated  principal  cities,  and  did 
not  include  your  so-called  area-to-area  demand  propo¬ 
sition  ? 

“A.  Frankly,  1  think  that  it  would  be  economically 
unsound,  on  a  purely  air  freight  certificate.  However, 
it  is  up  to  the  Board  of  Directors  to  decide.  But  my 
personal  opinion  is  that  it  could  not  be  a  self-sustain¬ 
ing  operation  on  a  point-to-point  basis  at  present. 

“Q.  Your  personal  view  is  that  you  would  not,  per¬ 
sonally,  accept  it. 

“A.  That  is  correct.” 

U.  S.  Airlines  applied  for  a  certificate  authorizing  freight 
service  between  six  areas.  Three  of  the  areas  for  which 
it  applied  are  in  no  way  represented  on  the  certificate 
'which  the  majority  would  issue  to  it.  Bather  than  an  east- 
west  transcontinental  operation  for  which  it  applied  it  is 
to  receive  a  north-south  certificate  only.  One  of  the  groups 
of  points  to  which  it  is  to  be  certificated  it  did  not  even 
apply  for.  Its  application  failed  to  specify  28  of  the  cities 
which  the  Board  proposes  to  authorize  it  to  serve. 

Flying  Tigers  filed  an  application  that  included  3  omni¬ 
bus  alternatives  covering  practically  the  entire 
24025  United  States.  Of  course,  it  submitted  no  proof  in 
support  of  much  of  what  it  requested.  The  major¬ 
ity  proposes  to  issue  it  a  certificate  authorizing  service  be¬ 
tween  8  “groups  of  points”  which  include  43  different  cities. 
Fourteen  of  those  cities  were  never  mentioned  in  Flying 
Tigers’  application. 

Slick  applied  for  authority  to  operate  between  five 
designated  areas.  It  is  proposed  by  the  majority  that 
Slick  be  authorized  to  operate  between  any  city  within  7 
named  “groups  of  points”  to  any  city  in  any  other  group. 
Three  of  the  “groups  of  points”  to  be  authorized  were  not 
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included  among  the  areas  requested  by  Slick.  The  ma¬ 
jority’s  proposal  would  authorize  Slick  to  operate  between 
342  pairs  of  cities  not  specified  in  its  application. 

n 

i  Errors  in  the  Majority’s  Efforts 

to  Envisage  the  Shape  of  Things  to  Come 

1.  Exception  is  taken  to  the  assumption  of  the  majority 
that  the  creation  of  additional  carriers  is  the  best  way  to 
encourage  the  development  of  air  cargo.  No  one  quarrels 
with  their  thesis  that  it  is  very  much  in  the  public  interest 
to  encourage  and  promote  the  development  of  air  cargo. 
Indeed,  this  unequivocal  announcement  serves  to  remove 
justifiable  doubt  as  to  where  the  Board  stood  on  the  ques¬ 
tion.  Its  recent  opinions  in  the  Braniff,  Delta  and  Panagra 
mail  rate  cases  reflect  considerable  reluctance  to  recognize 
cargo  as  being  worthy  of  intensive  development — at  least 
with  all-cargo  schedules. 

24S26  The  transition  from  the  agreed-upon  objective 
of  developing  air  cargo  to  the  necessity  of  certifi¬ 
cating  4  additional  carriers  to  accomplish  that  objective 
is,  however,  nowhere  in  the  opinion  logically  explained. 

(1)  The  majority  specifically  found  that  there  is  avail¬ 
able  today  an  adequate  air  mail  system  by  the  existing 
certificated  carriers,  (p.  33.)  If  it  made  the  examination, 
it  would  have  to  come  to  the  same  conclusion  with  respect 
to  cargo.  (See  Appendices  1,  2,  3.)  Appendix  3  shows  the 
volume  of  freight  moving  throughout  the  United  States 
today ,  the  number  of  carriers  authorized  to  carry  that 
traffic,  and  the  number  of  cargo  schedules  it  will  support. 
It  makes  abundantly  clear  that  the  addition  of  more 
carriers  would  be  completely  wasteful  and  uneconomic. 

(2)  This  record  gives  no  reason  whatsoever  for  any  be¬ 
lief  on  the  part  of  the  Board  that  the  applicants  would 
extend  all-cargo  service  any  wider  or  as  wide  as  the  pres- 
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ently  certificated  carriers.  Slick  has  served,  with  any 
degree  of  frequency,  only  10  of  the  26  cities  authorized  in 
its  Letter;  Flying  Tigers  only  8  or  14.  By  contrast  the 
record  shows  that  American  in  September  1948  provided 
regular  all-cargo  flights  to  19  cities  on  its  system,  and 
extra  section  service  irregularly  to  11  additional  cities. 
(Reopened  Record,  Tr.  pp.  830-835.) 

(3)  The  applicants’  inability  to  utilize  combination  air¬ 
craft  for  the  carriage  of  freight  must  be  realistically  recog¬ 
nized  as  a  handicap  rather  than  an  advantage. 

(4)  Their  “specialist”  argument  has  been  disproven  by 
their  own  actions  over  the  past  two  years.  It  is  fatuous 

to  credit  claims  of  specialization  when  the  record 
24827  is  clear  that  only  by  broadening  the  base  of  their 
operations  and  branching  out  into  aircraft  modifi¬ 
cation,  maintenance  and  irregular  passenger  operations 
have  Slick  and  Flying  Tigers  kept  their  losses  from  freight 
from  going  above  $2,000,000  each.  But  even  if  that  were 
not  so,  it  is  basically  violative  of  sound  economic  principles 
to  create  a  specialist  to  concentrate  on  one  of  three  serv¬ 
ices  that  are  so  substantially  alike  as  the  transportation 
of  mail,  passengers  and  property.  Member  Ryan  devas- 
tatingly  deflated  this  specialist  argument  earlier  in  the 
course  of  this  case.  (Tr.  Argument,  Vol.  2,  pp.  275-276.) 

In  the  complete  absence  of  any  sound  requirement  for 
the  proposed  certifications,  the  rationale  underlying  the 
majority  opinion  appears  to  be  “What  have  we  got  to  lose. 
Freight  traffic  is  on  the  increase.  If  the  boom  predicted 
materializes  and  if  the  freight-only  carriers  can  some¬ 
where  get  sufficient  revenue  to  meet  expenses  all  will  be 
well.  If  freight  traffic  increases  only  as  ‘statistically’  pro¬ 
jected  or  if  the  freight  carriers  continue  to  incur  huge 
losses,  they  will  go  out  of  business,  perhaps  into  bank¬ 
ruptcy — but  that  is  a  risk  they  are  seeking.  Meanwhile, 
no  additional  mail  payments  will  be  necessary,  and  it  is 
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highly  unlikely  that  any  certificated  carrier’s  freight  reve¬ 
nue  will  show  an  actual  decrease — so  neither  the  Govern¬ 
ment  nor  the  existing  carriers  will  he  hurt.” 

That  this  is  the  spirit  of  the  opinion  finds  confirmation 
in  the  majority’s  tortuous  effort  to  establish  a  potential 
that  looks  big  enough  to  justify  the  contemplated  action, 
and  in  that  statement  that  “If  experience  during 
24828  this  developmental  period  proves  that  the  esti¬ 
mates  of  potential  traffic  have  been  overly  opti-. 
mistic  and  that  operations  cannot  be  economically  con¬ 
ducted  without  mail  pay,  then  one  of  the  basic  reasons 
underlying  our  decision  herein  will  have  disappeared.” 
(p.  33.)  What  happens  then  the  majority  does  not  spell 
out. 

This  laissez-faire  philosophy  cannot  be  squared  with  the 
Board’s  statutory  responsibilities,  and  defies  translation 
into  a  statement  of  what  the  public  convenience  and  neces¬ 
sity  requires.  From  that  deficiency  the  opinion  suffers. 

Moreover,  air  transportation  has  considerable  to  lose 
by  the  certification  of  these  additional  carriers.  Rather 
than  representing  a  bargain,  the  proposed  certifications 
are  the  most  costly  and  inefficient  method  of  furthering  the 
development  of  air  transportation.  While  the  majority 
is  satisfied  that  these  certifications  will  be  for  property- 
only,  both  dissenting  opinions  make  clear  beyond  any  need 
of  argument  that  there  is  slim  chance  of  so  confining  them, 
especially  in  the  event  the  losses  continue.  Such  apprehen¬ 
sions,  which  truly  represent  the  informed  administrative 
judgment,  the  majority  dismisses  with  the  admonition  that 
“Any  speculation  . . .  that  at  some  other  time  and  in  some 
other  circumstances  we  might  arrive  at  some  other  con¬ 
clusion”  has  no  relevance  to  the  issues  here.  (p.  35.)  One 
step  at  a  time,  but  the  door  is  clearly  left  open. 

Air  transportation  will  suffer,  however,  even  if  the 
authorizations  are  confined  to  property  only.  If  these  four 
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additional  carriers  are  certificated ,  freight  rates 

24829  will  be  higher ,  passenger  fares  will  be  higher  and 
mail  payments  larger  than  they  would  be  if  the  ad¬ 
ditional  carriers  were  not  certificated.  These  are  the  real 
costs  of  the  bargain  which  the  applicants  offer  and  the 
majority  proposes  to  accept. 

On  the  major  long  haul  routes  five  carriers  will  be 
sharing  the  freight  traffic.  On  the  major  medium  haul 
routes,  such  as  Chicago-New  York  and  Detroit-New  York, 
six  carriers  will  be  sharing  the  freight  traffic.  It  doesn’t 
matter  that  this  decision  would  only  add  a  “limited  few” 
to  the  operators  already  certificated,  (p.  22.)  Nor  does 
it  matter  that  the  additional  operators  would  not  carry 
mail  or  passengers.  The  cold  hard  economic  fact  would 
remain  that  5  or  6  carriers  would  be  scrambling  for  the 
freight  business.  Each  would  have  its  own  administrative 
organization,  sales  force  and  ground  facilities  to  support; 
each  would  be  operating  a  limited  number  of  schedules 
over  the  same  routes.  Today,  each  carrier  operates  at 
most  one  or  two  cargo  schedules  5  days  a  week  between 
only  the  very  largest  cities  of  the  country.  It  will  be  seen 
from  Appendix  3  that  between  many  of  the  areas,  or 
groups  of  points,  where  the  majority  proposes  to  certificate 
additional  carriers  there  is  insufficient  traffic  to  justify 
even  a  single  all-cargo  schedule — notwithstanding  that  in 
some  cases  up  to  six  carriers  are  already  certificated  to 
provide  freight  service. 

If  traffic  should  develop  substantially  and  rapidly  each 
carrier  might  triple  its  present  schedules  and  might  oper¬ 
ate  3  to  6  schedules  between  the  major  cities.  How  much 
more  economic  would  it  be  if,  instead  of  5  or  6 

24830  carriers,  those  already  certificated  could  operate, 
not  a  paltry  few  schedules  a  day,  but  could  really 

increase  schedule  frequency  and  attain  greater  utilization 
of  their  entire  organization?  Furthermore,  some  of  the 
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areas  where  the  majority  proposes  to  add  new  carriers 
would  not  generate  sufficient  traffic  to  support  a  single 
all-cargo  schedule  by  each  carrier  already  certificated, 
even  if  freight  volume  would  increase  nine-fold  as  the  ma¬ 
jority  predicts.  For  example,  between  the  Central  area  and 
the  Texas  area  there  is  presently  moving  in  both  directions 
3.9  tons  per  day.  There  are  presently  certificated  six 
carriers  which  provide  service  between  some  or  all  of  the 
points  named  by  the  majority  in  the  two  areas.  (Ap¬ 
pendix  3.)  If  the  traffic  moving  between  the  Central  area 
and  Texas  were  to  increase  nine  times,  it  would  amount 
to  about  35  tons  a  day.  If  each  of  the  six  carriers  already 
certificated  -were  to  operate  a  single  all-cargo  schedule, 
the  resulting  load  factor  would  be  less  than  65  per  cent. 
Only  by  greatly  increased  frequency  of  schedules  is  there 
a  chance  for  substantial  cost  savings  in  the  provision  of 
freight  service.  Only  by  reducing  costs  to  a  level  more 
closely  competitive  with  surface  transportation  is  there 
a  chance  of  realizing  the  potential  the  majority  has  estab¬ 
lished.  By  virtue  of  these  additional  certifications,  the 
Board  would  increase  the  number  of  operating  units,  ad¬ 
ministrative  organizations,  sales  forces,  and  ground  facil¬ 
ities.  The  gross  costs  of  providing  air  freight  service 
wmuld  be  substantially  increased,  and  the  opportunity  of 
the  participating  carriers  to  reduce  unit  costs  would  be 
severely  restricted.  The  cost  of  this  multiplication  of  facil¬ 
ities  would  be  borne  by  the  shipper  with  the  result 
24831  tit 't  freight  rates  would  not  be  as  low  as  they  could 
be  if  facilities  were  more  intensively  utilized,  and 
the  growth  of  air  freight  would  be  stunted  by  its  inability 
to  move  at  the  most  economic  rates. 

Nor  is  it  in  any  way  appropriate  to  refer  to  the  alterna¬ 
tive  to  certificating  these  additional  carriers  as  continu¬ 
ing  a  “monopoly  of  air  freight”  in  the  existing  carriers. 


« 
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(p.  25.)  Monopoly  is  not  the  problem  of  air  transporta¬ 
tion  today  but  rather  destructive  uneconomic  competition. 
There  are  three  or  four  carriers  now  certificated  to  carry 
freight  in  both  combination  and  all-cargo  planes  between 
the  major  cities  which,  the  Board  concedes  will  be  the 
“backbone”  of  the  applicants’  operations,  (p.  37.)  The 
present  operators  are  all  independently  owned  and  man¬ 
aged;  they  are  intensely  competitive  and  have  been  for 
years.  Because  they  are  of  a  single  view  in  this  pro¬ 
ceeding  in  opposing  the  creation  of  further  unnecessary 
competition  on  already  overcrowded  routes  affords  no 
basis  for  finding  that  they  constitute  a  monopoly.  Even 
a  casual  examination  of  Appendix  1,  which  shows  the  num¬ 
ber  of  carriers  already  in  operation  between  the  very 
areas  where  the  majority  would  certificate  additional  car¬ 
riers,  makes  talk  of  monopoly  most  ridiculous.  The  first 
cost,  therefore,  of  the  bargain  which  these  certifications 
are  assumed  to  represent  is  the  certainty  that  freight  rates 
will  be  higher  than  they  could  be  and  should  be  for  the 
fullest  exploitation  of  the  air  cargo  potential — because  5 
and  6  carriers  will  be  operating  where  the  present  3  or  4 
could  do  the  job  more  economically,  and  bring  about  a 
fuller  and  sounder  development  of  freight. 

24832  The  second  cost  of  the  bargain  will  be  passenger 
fares  higher  than  they  otherwise  could  be — even 
though  the  freight  carriers  are  never  authorized  to  carry 
passengers.  This  is  not  to  say  that  fares  will  have  to  be 
increased  above  the  present  level  by  reason  of  the  addi¬ 
tional  certifications.  And  if  the  Board  is  satisfied  that 
the  public  interest  is  served  to  the  fullest  at  present  high 
rates,  this  objection  is  not  well  taken.  If  the  Board  be¬ 
lieves,  however,  that  the  future  of  air  transportation  de¬ 
pends  upon  lower  costs  of  operation  and  lower  fares  that 
will  attract  millions  of  new  passengers,  the  creation  of 
new  carriers,  even  for  freight,  is  a  step  backward.  Every 
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additional  pound  of  freight  carried  on  a  combination  air¬ 
craft  reduces  the  unit  cost  of  carrying  all  types  of  traffic 
on  that  plane.  Every  pound  of  freight  carried,  whether 
on  all-cargo  flight  or  on  a  combination  plane,  absorbs  a 
portion  of  the  carrier’s  ground  and  administrative  ex¬ 
penses,  and  this  lightens  the  expense  load  that  other¬ 
wise  has  to  be  carried  largely  by  the  passengers.  Crea¬ 
tion  of  additional  freight  carriers  operating  over  the  same 
routes  as  are  presently  served  will  take  freight  out  of 
the  combination  planes  and  the  cargo  planes  of  the  exist¬ 
ing  carriers  that  could  otherwise  effect  substantial  econom¬ 
ies.  It  is  not,  as  the  majority  suggests,  a  question  of  the 
subsidization  of  the  passenger  business  by  the  freight 
business,  (p.  26.)  It  is  simply  that  a  single  organization 
can  most  economically  and  efficiently  provide  2  or  more 
services  that  require  substantially  the  same  kind  of  per¬ 
sonnel  and  facilities.  This  the  Board  expressly  recognized 
in  explaining  to  congressional  committees  the  cost  ad¬ 
vantages  to  the  Post  Office  of  having  the  mail 
24S33  carried  by  operators  who  also  carry  property  and 
passengers.  See  Statement  of  former  Chairman 
Landis  before  House  Post  Office  and  Civil  Service  Com¬ 
mittee,  December  12,  1947. 

The  suggestion  that  further  growth  and  development  of 
existing  certificated  carriers  is  no  longer  in  the  public 
interest  because  their  total  passenger  revenues  amount  to 
$346,000,000  annually  and  provide  ample  opportunity  for 
profitable  operations,  is  a  shocking  one,  especially  coming 
from  those  charged  with  the  promotion  of  air  transporta¬ 
tion  as  an  instrument  of  national  policy,  (p.  25.)  With 
only  $10,000,000  annual  revenues  there  might  be  even 
greater  opportunity  for  profitable  operation.  But  fewer 
aircraft  would  fly,  fewer  people  would  ride,  fewer  ship¬ 
ments  move,  and  the  national  commerce,  the  postal  serv- 
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ice  and  the  national  defense  would  be  inadequately  served. 
If  this  suggestion  means  that  the  existing  system  has 
reached  its  optimum  size,  or  that  any  individual  carrier 
has  reached  its  optimum  size,  not  only  are  the  necessary 
findings  and  basic  supporting  evidence  lacking,  but  the 
encouragement  and  development  of  air  transportation, 
so  vigorously  invoked  a  few  pages  previously,  has  been 
sold  painfully  short.  The  principal  applicants  in  this  pro¬ 
ceeding  place  almost  complete  reliance  upon  economies 
through  volume.  The  broad  certifications  proposed  by  the 
majority  must  depend  upon  that  principle.  Yet,  when  an 
industry  composed  of  38  separate  units  attains  gross  pas¬ 
senger  revenues  of  $364,000,000  it  apparently  is  said  to 
have  reached  the  point  where  further  growth  would  bring 
no  further  economies. 

24S34  Furthermore,  the  majority’s  preoccupation  with 
the  gross  revenues  from  passenger  operations  ap¬ 
parently  caused  it  to  overlook  the  basic  economics  of  the 
industry.  Air  transportation  is  an  industry  that  provides 

a  public  service  and  must,  therefore,  keep  itself  geared  to 

• 

meet  the  peaks  but  must  suffer  through  the  valleys  with 
a  lightly  used  plant.  The  transportation  of  passengers 
is  especially  subject  to  seasonal  and  cyclical  variations, 
whereas  freight  transportation  is  far  more  stable  and 
admirably  complements  the  passenger  business.  Opera¬ 
tion  of  the  two  together  would  best  assure  the  continued 
development  of  air  transportation  as  a  whole. 

The  majority  opinion  rests  heavily  upon  the  expectation 
that  the  applicants  will  operate  without  subsidy  from  the 
Government  in  the  form  of  mail  payments.  If  it  is  in 
the  public  interest  that  air  cargo  be  encouraged  and  de¬ 
veloped  to  the  fullest  but  without  the  expenditure  of  any 
mail  pay,  the  Board  could  readily  so  provide  in  its  mail 
rate  decisions  without  adding  4  new  carriers  to  an  al¬ 
ready  overloaded  system  to  accomplish  that  purpose.  The 
majority’s  view  that  since  the  applicants  will  receive  no 
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mail  pay,  anything  they  accomplish  will  be  a  sort  of  bonus 
represents  a  singularly  narrow  approach  to  a  sound  air 
transportation  system. 

In  the  past  year  the  individual  carriers  have  been  more 
dependent  upon  mail  pay  than  ever  before,  and  have  re¬ 
trogressed  in  terms  of  attaining  self-sufficiency.  The 
amount  of  mail  pay  required  to  sustain  the  present  sys¬ 
tem  is  a  matter  of  grave  concern  to  the  Board,  the  car¬ 
riers,  the  Post  Office  and  the  Congress.  No  one  has 
24835  yet  come  forth  with  a  solution  to  the  problem. 

Little  carriers  have  been  extended,  and  big  car¬ 
riers  have  been  extended,  to  the  point  where  2,  3  and  4 
carriers  offer  service  between  the  major  cities  of  the 
country.  But  certificating  a  carrier  into  competition  with 
other  carriers  has  not  proven  economically  beneficial  to 
anyone.  Northwest,  Capital  and  Northeast,  for  example, 
all  have  had  their  mail  payments  increased  after  being 
certificated  over  other  carriers’  important  routes.  Fur¬ 
thermore,  passenger  traffic  in  the  past  few  years  has 
actually  decreased  in  volume.  In  1948  total  revenue  pas¬ 
senger  miles  were  less  than  in  1947  or  1946  in  spite  of 
the  increased  number  of  carriers  operating  over  the  major 
route  segments.  If  freight  traffic  promises  to  increase 
and  to  be  profitable  in  the  way  the  Board  anticipates,  is 
it  not  in  the  public  interest  to  utilize  that  traffic  to  re¬ 
lieve  the  Government  of  some  or  all  of  the  burden  it  novr 
carries?  If  subsidy,  or  even  mail  pay,  is  such  a  debilita¬ 
ting  and  de-energizing  factor,  as  the  majority  indicates 
at  pp.  29-30,  is  it  not  of  primary  importance  to  the  future 
of  air  transportation  to  reduce  such  payments  as  drasti¬ 
cally  and  rapidly  as  possible?  The  diversion  of  the  freight 
potential  to  4  new  carriers  will  take  from  the  present 
carriers  a  substantial  portion  of  commercial  revenues 
that  otherwise  could  serve  to  reduce  the  amount  of  mail 
pay  required. 
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If  self-sufficiency  and  reduced  mail  rates,  both  service 
and  need,  are  among  the  primary  objectives  of  sound 
regulation,  the  majority’s  decision  rejects  one  of  the  few 
factors  in  the  present  air  transportation  situation  which 
gives  promise  of  attaining  those  objectives.  The 
24836  Post  Office  stated  its  opposition  to  these  additional 
certifications  as  follows: 

“It  is  clear  then  that  other  means  for  effecting 
sound  economic  conditions  for  the  air  industry  must 
be  found  to  augment  mail  pay.  Surely  a  proposal 
to  provide  more  intense  competition,  and  exposing 
to  diversion  or  dilution  sources  of  traffic  revenue,  is 
not  such  a  means.  Bather,  it  seems  clear,  that  what 
the  certificated  carriers  need  most,  if  they  are  to  at¬ 
tain  financial  self-sufficiency  and  lessen  dependence 
on  Governmental  support,  is  a  moratorium  on  the  des¬ 
peration  competition  which  has  been  added  in  some 
instances  over  heavy  traffic  segments  in  an  effort  to 
bolster  the  weaker  airlines  or  to  establish  new  air 
transportation  enterprises.”  Memorandum  of  the 
United  States  Post  Office  Department  In  Opposition 
to  the  Issuance  of  Certificates  of  Public  Convenience 
and  Necessity,  March  4,  1949,  p.  2. 

If  the  Detroit-New  York  traffic  is  to  be  split  between  6 
carriers,  Northwest  and  Capital  will  have  less  of  an  op¬ 
portunity  to  decrease  their  need  for  mail  pay  than  they 
would  if  only  4  carriers  share  that  traffic.  The  introduc¬ 
tion  of  2  more  carriers  over  the  main  routes  of  American, 
and  one  over  the  routes  of  Eastern  may  not  immediately 
increase  the  service  rate  under  which  these  carriers  trans¬ 
port  mail.  But  is  it  in  the  public  interest  to  freeze  the 
service  rate  at  its  present  level?  To  the  extent  that  the 
service  rate  carriers  can  add  to  their  revenue  traffic, 
utilize  their  aircraft,  ground  facilities  and  personnel  more 
efficiently,  they  can  reduce  unit  costs.  And  as  in  the  case 
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of  past  cost  reductions,  they  can  be  passed  on  to  the  Post 
Office. 

2.  The  majority’s  estimate  of  a  domestic  freight  poten¬ 
tial  of  one  billion  ton  miles  realizable  at  some  future 
undesignated  time  is  erroneous,  and  meaningless  for  the 
purposes  of  this  case.  (pp.  9-21.) 

24837  Unless  an  estimate  of  potential  is  related  to 
some  period  of  time,  it  serves  a  very  limited  pur¬ 
pose  in  support  of  a  finding  of  what  the  public  conven¬ 
ience  and  necessity  requires.  The  ultimate  air  passenger 
potential  may  be  45  to  50  billion  passenger  miles,  which 
represents  a  nine-fold  increase  in  present  traffic,  such  as 
the  majority  has  predicted  for  freight  But  if  this  poten¬ 
tial  is  realizable  only  in  1975,  it  certainly  would  not  re¬ 
quire  the  certification  of  4  more  carriers  now.  The  ma¬ 
jority’s  one  billion  ton  miles  freight  estimate  is  nowhere 
related,  even  tentatively,  to  any  year — it  could  refer  to 
1975,  an  earlier  period  or  even  a  later  one. 

The  majority’s  failure  to  relate  its  potential  estimate  to 
the  routes  over  which  it  proposes  to  issue  additional  cer¬ 
tificates  further  contributes  to  its  uselessness  in  this  case. 
The  principal  value  of  any  such  estimate  lies  in  the  as¬ 
sistance  it  provides  in  measuring  the  adequacy  of  exist¬ 
ing  service  and  the  probable  need  for  additional  service. 
As  excepted  to  heretofore,  the  majority  nowhere  con¬ 
sidered  the  former  element  of  the  case.  Nor  did  it  attempt 
to  determine  where  that  billion  ton  miles  was  likely  to 
move.  There  are  obvious  limitations  to  the  exactness  with 
which  estimates  of  potential  can  be  utilized.  In  the  rec¬ 
ords  of  the  Board,  however,  this  is  the  first  occasion  when 
the  mere  prospect  of  a  large  increase  in  traffic  generally 
and  throughout  the  entire  United  States  was  taken  with¬ 
out  more  to  require  the  addition  of  2  carriers  to  the  3 
now  operating  from  San  Francisco  and  Los  Angeles  to 
Chicago,  Boston,  Detroit  and  New  York;  the  addition  of 
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2  carriers  to  the  4  now  operating  between  Chicago 
24838  and  Detroit  to  New  York,  as  well  as  literally  thou¬ 
sands  of  other  duplicating,  triplicating  and  quad¬ 
ruplicating  services. 

In  addition  to  the  generality  of  the  potential  estimate 
and  its  vagueness  as  to  probable  time  of  realization,  it 
was  erroneously  computed.  Of  the  one  billion  ton  miles 
ultimately  established  as  the  potential,  768,000,000  ton 
miles  represent  the  probable  volume  of  first  class  Rail¬ 
way  Express  traffic  moving  over  300  miles  in  some  future 
year.  (p.  14.)  The  balance  of  the  billion  is  accounted  for 
by  “special  opportunities”  to  move  various  categories  of 
traffic  that  now  move  by  surface  at  lower  rates  than  REA. 
This  includes  some  undesignated  but  apparently  substan¬ 
tial  volume  of  agricultural  products — notwithstanding  the 
3-cent  a  ton  mile  rate  at  which  such  products  move  in 
Railway  Express  and  the  “protracted  period  of  experi¬ 
ment  and  promotion”  which  the  majority  agrees  will  be 
required,  (p.  19.)*  The  net  of  the  majority’s  discussion 
of  the  balance  of  the  potential  over  and  above  the  first 
class  Railway  Express  traffic  is  that  there  are  lots  of 
other  things  that  might  move  that  justify  rounding  off 
the  estimate  at  an  even  billion. 

*  Notwithstanding  the  majority’s  professed  recognition  of  the  pronounced 
rate  barrier  to  the  development  of  agricultural  traffic,  and  the  protracted 
period  of  promotion  and  experiment  that  will  be  required,  28  of  the  90 
cities  selected  for  freight  certification  now  were  selected  entirely  on  the 
basis  pf  their  potential  of  agricultural  traffic. 

Section  292.5  of  the  Economic  Regulations  (p.  1)  : 

“Although  the  carriage  of  passengers  and  parcels  (express)  has  long  been 
performed  by  the  certificated  air  carriers,  the  carriage  of  property  in  air¬ 
craft  specially  adapted  or  used  solely  for  that  purpose,  and  by  companies 
devoting  all  or  a  major  portion  of  their  efforts  to  the  solicitation  and  carriage 
of  property  constitutes  a  new  and  developing  business.” 

Statement  of  C.  A.  B.  Before  the  President’s  Air  Policy  Commission,  Oc¬ 
tober  27,  1947,  p.  47: 

“Many  of  the  carriers  have  for  years  carried  a  substantial  amount  of 
express  shipments.  This  type  of  service  should  be  differentiated  from  the 
all-freight  operation*” 
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i  The  majority’s  acceptance  of  Bailway  Express  traffic 
as  the  bulk  of  air  freight  potential  is  indeed 
24839  ironic  in  light  of  the  applicants’  claims  to  have 
developed  a  new  and  different  business.  At  the  com¬ 
mencement  of  the  proceeding,  the  applicants  talked  of 
nothing  but  large  shipments,  planeload  movements,  ship¬ 
ments  averaging  12,000  pounds.  They  scorned  the  “pack¬ 
age”  business  which  the  certificated  carriers  had  developed 
for  over  20  years  and  wanted  no  part  of  it.  (Tr.  pp.  3232, 
4067.)  Their’s  was  a  new  industry  which  the  Board  in 
promulgating  292.5,  and  its  statement  to  the  President’s 
Air  Policy  Commission  in  October  1947  sharply  distin¬ 
guished  from  the  carriage  of  parcels.**  Nevertheless,  the 
majority  finds  that  far  and  away  the  principal  potential 
that  justifies  granting  their  applications  is  the  traffic  of 
the  largest  parcel  business  in  the  world — Bailway  Ex¬ 
press  Agency — in  which  the  average  weight  of  shipment 
is  approximately  42  pounds. 

'  The  majority,  it  appears  from  its  conclusion  at  page 
15,  attached  weight  to  the  chart  at  the  bottom  of  page  14 
where  it  compared  rail  express  and  air  freight  rates  over 
various  distances.  A  eamparison  of  actual  rates  charged 
by  BEA  and  in  air  freight  service  between  important 
cities  would  show  the  following: 

24840 

Between  New  York  and 


Detroit 

Chicago 

Los  Angelej 

Airline  Distance  . 

25  lb.  Shipment *  (PU-D  included) 

482 

713 

2451 

Air  Bate . 

$3.70 

$4.38 

$9.28 

BEA  Bate  . 

$2.14 

$2.30 

$4.52 

Air  Bate  per  ton  mile . 

61.4^ 

49.1^ 

30.3^ 

BEA  Bate  per  ton  mile . 

35. 

25.8^ 

14.8^ 

%  Air  Bate  above  BEA . 

73% 

90% 

105% 

*  Minimum  weight  applicable  to  air  freight. 
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Between  New  York  and 

Detroit 

Chicago 

Los  Angeles 

42  lb.  Shipment*  (PU-D  included) 

Air  Rate . 

$4.86 

$5.99 

$14.22 

REA  Rate . 

$3.11 

$3.29 

$7.01 

Air  Rate  per  ton  mile . 

48.0* 

40.0* 

27.6* 

REA  Rate  per  ton  mile . 

30.7* 

22.0* 

13.6* 

%  Air  Rate  above  REA . 

56% 

82% 

103% 

*  Average  weight  of  REA  shipment. 

,  100  lb.  Shipment  (PTJ-D  included) 


Air  1st  Class  Rate . 

$7.30 

$9.20 

$23.60 

Air  Specific  Commodity  Rate.... 

$5.90 

$7.70 

$21.61 

REA  Rate  . 

$6.00 

$6.66 

$15.51 

Air  1st  Class  Rate  per  ton  mile 

30.3* 

25.8* 

19.3* 

Air  Specific  Commodity  Rate 

per  ton  mile . 

24.5* 

21.6* 

17.6* 

REA  Rate  per  ton  mile . 

24.9* 

18.7* 

12.7* 

%  Air  1st  Class  above  REA.... 

20% 

38% 

51% 

%  Air  Specific  Commodity  above 

REA  . 

(2%) 

16% 

40% 

The  rates  quoted  above  show  exactly  how  the  difference 
between  the  cost  of  REA  service  and  air  freight 
24841  service  would  appear  to  a  shipper.*  It  costs  more 
than  twice  as  much  to  ship  a  25  pound  shipment  by 
air  from  New  York  to  Los  Angeles,  and  almost  twice  as 
much  to  ship  it  from  New  York  to  Chicago.  It  it  especially 
significant  to  compare  the  rates  on  shipments  of  100  pounds 
and  less  because  they  constitute  the  great  preponder- 

*  The  Railway  Express  traffic  data  used  by  the  majority  in  arriving  at 
its  estimate  of  potential  are  not  a  matter  of  record.  The  majority  in  foot¬ 
note  20  cites  three  Interstate  Commerce  Commission  cases  involving  ex¬ 
press  rates  but  nowhere  indicates  the  source  of  the  traffic  data  it  utilizes. 
The  figures  set  forth  in  these  Exceptions  are  taken  from  the  evidence  of 
record  before  the  Interstate  Commerce  Commission  in  Increased  Freight 
Rates ,  1948,  272  I.  C.  C.  695  (1948). 
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ance  of  Railway  Express  traffic  which  the  majority  es¬ 
timates  as  the  largest  single  source  of  air  freight  poten¬ 
tial  Forty-two  pounds  is  the  average  weight  of  ship¬ 
ment  moving  over  Railway  Express,  and  shipments 
Weighing  42  pounds  or  less  account  for  42.1  per  cent  of 
all  express  revenues.  Over  90  per  cent  of  all  Railway 
Express  shipments  weigh  less  than  100  pounds,  and  such 
shipments  account  for  63.3  per  cent  of  all  express  revenues. 

The  table  set  forth  at  page  14  of  the  majority’s  opin¬ 
ion  gives  a  'wholly  inaccurate  comparison  of  the  existing 
competitive  relation  between  rail  express  and  air  freight. 
A  realistic  comparison  based  on  actual  rates  must  recog¬ 
nize  that  on  all  shipments  weighing  100  pounds  or  less 
REA  has  a  substantial  rate  advantage  varying  between 
16-20  per  cent  on  the  short  haul  and  over  100  per  cent 
on  the  transcontinental  haul.  When,  in  addition,  it  is 
recognized  that  about  two-thirds  of  all  REA’s 
24842  traffic  comes  from  such  shipments,  expectation 
that  “a  substantial  portion  of  first  class  Railway 
Express  traffic  moving  over  300  miles”  will  be  diverted  to 
air  freight  is  completely  unwarranted. 

The  majority  erred  in  two  further  respects  in  basing 
its  certification  of  4  additional  bulk  cargo  specialists  on 
the  first  class  Railway  Express  traffic  which  it  hoped 
could  be  diverted  to  air  freight.  As  Member  Jones’  Dis¬ 
senting  Opinion  points  out,  REA  collects  and  distributes 
its  traffic  at  23,000  cities,  towns  and  train  stops  through¬ 
out  the  country.  The  total  number  of  cities  certificated 
for  air  service  is  only  600.  These  4  new  carriers  will  in 
the  aggregate  be  authorized  to  serve  only  about  90  cities. 
The  second  factor  which  the  majority  failed  to  consider 
is  that  on  a  substantial  portion  of  REA  traffic  there  is  no 
urgency  whatsoever.  Shipments  of  less  than  a  certain 
weight,  which  varies  with  distance,  move  by  rail  express 
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not  because  there  is  any  hurry  about  their  movement  but 
because  it  is  the  cheapest  method  of  shipment.  Between 
New  York  and  Chicago,  for  example,  this  is  true  of  all 
shipments  weighing  less  than  38  pounds,  and  between  New 
York  and  Los  Angeles,  of  all  shipments  weighing  less 
than  61  pounds.  Railway  Express  at  these  weights  or 
lower  is  cheaper  than  air,  truck,  or  less  than  carload  rail. 
If  a  cheaper  way  were  available,  these  shipments  might 
be  diverted,  but  a  faster  way  at  a  higher  price  won’t 
change  the  method  of  shipping  this  substantial  portion 
of  rail  express  traffic. 

Finally,  the  majority’s  own  discussion  of  “potential  es¬ 
timates  gives  rise  to  a  serious  question  as  to  what 
24843  purpose  the  one  billion  ton  miles  figure  is  intended 
to  serve.  At  page  12,  it  notes  that  the  overly  optim¬ 
istic  volume  estimates  of  the  applicants  were  presented 
as  estimates  of  potential ,  and  not  as  forecasts  of  traffic. 
The  inference  w’ould  appear  to  be  that  estimates  of  poten¬ 
tial  by  their  nature  allow  a  wide  margin  of  error  over 
an  actual  forecast  of  traffic  to  be  carried.  The  majority 
estimate  is  of  potential — how  far  beyond  a  forecast  of 
traffic  it  goes  the  opinion  does  not  disclose,  though  it 
would  seem  that  the  latter  is  what  would  be  relevant  in 
this  case. 

3.  The  majority  erred  in  considering  the  competitive 
effect  of  the  additional  certifications  upon  existing  car¬ 
riers.  Basically  it  erred  in  neglecting  to  appreciate  the 
opportunities  for  economies,  lower  rates,  and  fares  that 
its  decision  would  deny  the  existing  carriers.  (Exception 
II,  1.)  In  addition,  it  misconceived  the  competitive  effect 
of  its  action  as  follows: 

(a)  It  determined  that  there  would  result  no  substan¬ 
tial  diversion  of  “past  or  present  business.”  (p.  25.)  This 
appears  to  mean  that  since  freight  traffic  is  on  the  increase 
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all  carriers  will  share  in  that  increase,  and  even  if  a 
“limited  few  in  addition”  are  certificated,  no  existing  car¬ 
rier  will  receive  less  freight  business  after  the  new  cer¬ 
tifications  than  it  did  before.  Even  if  this  is  assumed  to  be 
entirely  correct,  it  certainly  is  not  the  kind  of  conclusion 
that  could  “qualify  as  a  basis  for  the  informed  judgment 
which  is  expected  of  an  administrative  body  charged  with 
the  important  responsibilities  which  have  been  delegated 
to  this  Board.”  (p.  22.)  The  proposition  that  no 
24844  harm  is  done  so  long  as  there  is  no  past  or  present 
diversion  is  the  very  concept  that,  with  variations, 
sparked  the  late-war  and  post-war  expansion  of  the  air 
transport  system.  When  the  Board  certificated  4  addi¬ 
tional  carriers  into  Boston,  it  found  much  the  same  justi¬ 
fication  as  the  majority  finds  here.  It  said: 

“We  have  heretofore  stated  that  the  end  of  the  present 
war  should  find  an  unprecedented  development  in  .the 
field  of  air  transportation  -with  a  widespread  increase 
in  the  use  of  this  mode  of  transportation  and  a  conse¬ 
quent  increase  in  the  volume  of  passenger  and  prop¬ 
erty  traffic  carried  by  air.  Thus,  although  it  is  prob¬ 
able  that  American  will  be  subjected  to  a  loss  of  traffic 
which  would  otherwise  move  over  its  system,  any 
resultant  loss  in  revenues  should  be  offset  by  the  gen- 
1  eral  increase  in  air  traffic.”  Northeast  Airlines ,  Inc. 
et  at.,  Additional  Service  to  Boston,  4  C.  A.  B.  686,  691 
(1944). 

And  in  the  wholesale  certifications  into  Washington,  the 
Board  emphasized  that  the  diversion  to  be  expected  was 
not  actual  but  merely  potential.  Eastern  Air  Lines,  Inc.  et 
al..  Additional  Washington  Service,  4  C.  A.  B.  325,  345 
(1943).  But  the  Board  has  so  recently  been  called  upon 
to  pay  heavily  in  mail  awards,  and  to  enter  upon  dismem¬ 
berment  and  certificate  cancellation  proceedings,  as  the 
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consequence  of  the  application  of  the  “no  past  or  present 
diversion”  concept  that  it  is  indeed  surprising  to  find  it 
given  new  respectability. 

In  1944,  the  Board  certificated  3  additional  carriers  to 
operate  between  Detroit  and  New  York  where  one  had 
operated  before.  It  said: 

“In  addition  we  recognize  the  likelihood  of  a  substan¬ 
tial  further  growth  of  traffic  on  the  proposed  route  in 
view  of  the  new  developments  in  the  art  of  flight  'which 
the  present  war  has  provided,  the  greatly  increased 
acceptance  by  the  public  of  the  advantages  of  air 
transportation  as  a  mode  of  travel  and  com- 
24845  munication,  and  the  further  contribution  to 

the  traffic  potential  which  will  be  realized  in 
the  return  to  the  civil  citizenship  of  the  millions  of 
our  armed  forces  who  have  been  trained  in  aviation  in 
the  present  war.”  Northwest  Airlines,  Inc.,  et  al., 
Chicago-Milwaukee-N  ew  York  Service,  6  C.  A.  B.  217, 
221  (1944). 

This  can  fairly  be  said  to  imply  that  there  would  be  such 
a  post-war  traffic  increase  that  the  pioneer  carrier  would 
suffer  no  “past  or  present  diversion.”  In  fact,  it  did  not. 
Its  traffic  increased  in  volume  and  the  three  new  carriers 
shared  in  the  increased  traffic.  Yet  experience  has  shown 
that  a  wholly  uneconomic  situation  was  created  by  those 
certifications,  and  in  February  of  this  year  the  Board  in¬ 
stituted  an  investigation  to  determine  whether  some  of 
the  carriers  operating  between  Detroit  and  New  York  should 
not  be  eliminated  from  the  business.  No  past  or  present 
diversion  was  involved,  but  a  multiplication  of  facilties 
to  the  point  where  it  was  uneconomic  for  the  participating 
carriers  and  for  the  public.  Approximately  60  days  after 
instituting  this  inquiry,  the  majority  proposes  to  certifi¬ 
cate  2  more  carriers  between  Detroit  and  New  York. 
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Between  Chicago  and  Washington,  the  same  pattern 
can  be  found.  First  two  carriers,  then  a  third,  were  certifi¬ 
cated  over  the  pioneer  operator.  Traffic  has  increased.  The 
pioneer  carrier  has  suffered  no  past  or  present  diversion, 
yet  the  Board  has  embarked  upon  an  inquiry  there  also 
to  determine  whether  the  public  interest  does  not  require 
the  elimination  of  one  or  more  carriers.  The  majority’s 
decision  would  add  still  another  operator. 

The  majority’s  seemingly  limitless  faith  in  rapid  and 
substantial  traffic  increases  that  will  save  every- 
24846  one  harmless  without  regard  to  the  economics  of 
1  the  business  is  “hauntingly  reminiscent”,  as  Mem¬ 
ber  Jones  states,  of  the  very  same  errors  on  the  part  of 
both  the  Board  and  the  industry  that  led  to  the  post-war 
expansion. 

(b)  The  majority  opinion  fails  to  appreciate  the  func¬ 
tion  of  combination  aircraft  in  air  freight  service  and  the 
savings  that  more  intensive  utilization  of  such  planes  offers 
the  carriers  and  the  public.  It  correctly  finds  that  the  costs 
of  providing  such  service  are  low  and  the  opportunity 
to  achieve  additional  net  revenues  favorable,  (p.  23.)  Con¬ 
sidering  the  substantial  losses  which  the  existing  operators 
have  been  suffering,  it  would  seem  that  those  findings 
would  dictate  that  every  effort  be  made  to  assure  them 
the  opportunity  to  obtain  additional  net  revenues.  Rather, 
the  opinion  goes  on  to  calculate  that  available  space  on 
combination  aircraft  will  not  permit  the  carriage  of  the 
entire  billion  ton  miles  previously  established  as  a  po¬ 
tential.  This  can  be  admitted,  but  it  doesn’t  detract  from 
the  economies  and  advantages  of  utilizing  as  much  of  that 
space  as  possible. 

No  one  argues  that  over  the  major  routes  combination 
aircraft  alone  will  adequately  meet  the  needs  of  freight 
service.  But  as  Mr.  Sternberg  testified  for  American,  once 
the  basic  cargo  flight  pattern  is  established,  a  real  advan- 
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tage  derives  from  the  greater  utilization  that  can  there¬ 
after  be  made  of  the  combination  flights.  (Reopened  Rec¬ 
ord,  Tr.  p.  857.)  The  cargo  flight  takes  care  of  the  traffic 
that  because  of  size,  weight  or  other  considerations  can¬ 
not  be  moved  in  combination  aircraft.  But  over  So  per  cent 
of  all  freight  is  physically  capable  of  movement 
24847  in  combination  equipment.  (Reopened  Record,  Tr. 

p.  856.)  The  majority  errs  further  in  assuming  that 
the  exclusive  value  of  the  combination  aircraft  is  that  it 
gives  regular  service  to  small  communities  that  would 
otherwise  have  no  service.  This  is  indeed  a  very  real 
value.  But  the  great  majority  of  combination  flights  are 
between  the  major  cities  which  will  generate  the  most 
traffic  and  which  will  be  served  by  the  new  carriers.  Every 
pound  of  freight  they  would  carry  would  have  to  move  in 
cargo  planes  for  which  additional  flight  expense  would  have 
to  be  incurred.  A  substantial  portion  of  American’s  freight, 
however,  can  be  carried  in  combination  flights  that  will 
be  operating  in  any  event  between  those  major  cities. 
The  record  shows  that  both  United  and  American,  operat¬ 
ing  between  substantially  the  same  cities  as  the  appli¬ 
cants  have  served,  are  today  able  to  carry  approximately 
half  their  freight  in  combination  aircraft.  (Form  41’s 
on  file  with  the  Board.)  Perhaps  that  ratio  will  not  con¬ 
tinue  if  the  billion  ton  miles  becomes  actual;  perhaps  it 
will.  Certainly,  however,  it  is  to  the  interest  of  the  car¬ 
riers,  the  Board,  the  Government  and  the  public  to  have 
as  much  freight  carried  in  as  cheap  a  manner  as  possible. 
Yet  the  effect  of  this  decision  would  be  to  create  carriers 
who  are  barred  from  carrying  freight  in  the  most  economi¬ 
cal  way  and  can  carry  it  only  in  the  most  expensive  way. 
The  public  will  never  receive  the  economic  benefits  of  in¬ 
creased  utilization  of  the  cargo  space  on  combination  air¬ 
craft.  The  majority  recognizes  that  the  use  of  space  in 
combination  planes  “for  the  carriage  of  air  freight  ob- 
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viouslv  benefits  both  the  air  carrier  and  the  ship- 

24848  per”  but  its  proposed  action  will  seriously  restrict 
their  enjoyment  of  those  benefits,  (p.  23.) 

(c)  Exception  is  taken  to  the  majority’s  failure  to  ap¬ 
preciate  the  adequacy  of  the  freight  service  provided  by 
the  certificated  transcontinental  carriers,  and  the  serious 
economic  consequences  of  certificating  2  more  carriers  over 
all  t'  ir  principal  routes.  During  the  past  year  substan¬ 
tial  operating  losses  were  suffered  by  the  4  transconti¬ 
nental  carriers.  And  it  is  those  4  carriers’  routes  over 
which  the  majority  w’ould  certificate  2  additional  opera¬ 
tors.  In  1948,  those  carriers  suffered  net  losses  after  mail 
payments  of  $7,384,000.  Before  mail  pay  these  losses  in 
1948  w*ere  $31,643,000  or  $7,330,000  more  than  in  1947.* 
Furthermore,  they  are  the  carriers,  as  Member  Jones 
points  out,  who  have  done  an  outstanding  job  in  develop¬ 
ing  freight  traffic  over  their  routes.  Yet  it  is  those  car¬ 
riers  wffio  are  to  be  visited  with  further  competition.  Some 
measure  of  the  freight  service  presently  offered  by  the 
4  transcontinental  carriers  whose  routes  would  be  blank¬ 
eted  by  2  more  carriers  appears  from  the  following  com¬ 
parison  : 

'  Traffic  Carried,  September,  1948 

Flying 

AA  UAL  TWA  NWA  Slick  Tigers 

No.  of  Shipments .  26.484  16.991  11,061  4.364  6,196  2,464 

Pounds  Carried .  5,249.499  3,392,550  1,835,600  660,771  2,361,120  1,095,700 

During  this  period  the  four  certificated  transcontinental 
carriers  provided  freight  service  to  a  total  of  142  different 
cities  and  the  tW’o  applicants  to  a  total  of  15.  The  appli¬ 
cants’  average  length  of  haul  was  1,758  miles  com- 

24849  pared  to  928  miles  for  the  certificated  carriers. 
During  the  first  quarter  of  1949,  the  most  recent 
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Form  41  's  as  submitted  to  the  Board. 


1189 


American  Exceptions 

period  for  which  ton  mile  figures  are  available,  the  4  trans¬ 
continental  carriers  carried  15,396,516  ton  miles  of  freight 
compared  to  8,020,396  for  the  applicants.  Both  American 
and  United  carried  more  ton  miles  than  either  Slick  or 
Flying  Tigers. 

Likewise,  when  the  majority  talks  about  7  carriers  not 
having  all-cargo  schedules  in  September,  194S  (p.  24),  it 
neglects  to  mention  that  the  carriers  operating  over  the 
routes  proposed  for  the  applicants  all  have  all-cargo  sched¬ 
ules  and  all  provide  adequate  freight  service.  The  two 
transcontinental  applicants  whom  the  majority  proposes 
to  certificate  have  concentrated  their  services  at  10  major 
cities.  Approximately  99  per  cent  of  their  schedules  and 
traffic  has  been  confined  to  those  cities.  During  April,  1949, 
those  10  cities  received  all-cargo  plane  service  regularly 
from  the  following  certificated  carriers:  (Aviation  Traf¬ 
fic  Guide) 

1.  New  York — receives  all-cargo  service  from  American 

Eastern 

National 

Northwest 

TWA 

United 

2.  Newark — receives  all-cargo  service  from  American 

Capital 

Eastern 

TWA 

United 

3.  Philadelphia — receives  all-cargo  service  from  American 

Eastern 

TWA 

United 
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4.  Chicago — receives  all-cargo  service  from  American 

Braniff 

Capital 

Delta 

Eastern 

Northwest 

TWA 

United 

5.  Detroit — receives  all-cargo  service  from  American 

Braniff 

Eastern 

United 

6.  Los  Angeles — receives  all-cargo  service  from  American 

TWA 

United 

7.  San  Francisco — receives  all-cargo  service  from 

American 

United 

8.  St.  Louis — receives  all-cargo  service  from  American 

TWA 

9.  Kansas  City — receives  all-cargo  service  from  Braniff 

TWA 

10.  Cleveland — receives  all-cargo  service  from  American 

Capital 

Eastern 

United 

The  majority  omits,  presumably  as  inconsequential,  the 
finding  that  American  Airlines  whose  routes  are  to  be 
blanketed  by  2  more  carriers,  has  been  the  real  pioneer 
of  the  air  freight  business.  It  inaugurated  the  first  freight 
service,  filed  the  first  freight  tariff,  operates  the  greatest 
quantity  of  all-cargo  capacity,  obtains  the  most  revenues 
from  its  freight  service,  and  carries  more  tonnage  and  more 
ton  miles  than  any  other  carrier. 
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A  real  appreciation  of  the  immediate  impact  of  the  addi¬ 
tional  certifications  proposed  by  the  majority  upon  the 
existing  air  transport  system  can  be  had  by  reference  to 
Appendix  3.  That  compilation  shows  the  amount  of  freight 
that  is  currently  moving  over  the  routes  where  the 
24S51  majority  would  certificate  1,  2,  or  3  more  carriers. 

Between  the  entire  Northeastern  group  of  points 
including  New  York,  Boston,  Philadelphia  and  other  major 
cities  in  that  area,  and  California  39.3  tons  of  freight  move 
daily.  This  is  the  total  movement  in  both  directions.  The 
maximum  number  of  DC-4  cargo  schedules  that  this  traf¬ 
fic  would  support  is  4.  Because  of  the  unbalance  in  traffic, 
these  schedules  could  be  operated  at  a  load  factor  of  only 
49  per  cent.  There  are  already  three  carriers  certificated 
to  operate  between  the  Northeast  and  California — Ameri¬ 
can,  United  and  TWA — and  all  three  of  them  operate 
all-cargo  planes.  Yet  the  majority  proposes  to  add  2  more. 

The  majority  proposes  to  deny  the  new  carriers  au¬ 
thority  to  carry  freight  traffic  “intra-area”,  which  means 
between  points  named  in  the  same  group  of  points.  ( p.  45. ) 
The  purpose  of  this  restriction  is  to  prevent  them  from 
going  into  competition  with  regional  or  local  carriers  for 
the  relatively  limited  traffic  available.  It  is  not  clear  just 
which  regional  carriers  are  to  be  so  protected:  Western’s 
route  between  Los  Angeles/San  Francisco  and  Seattle  is 
to  be  certifi  ?ated  to  Flying  Tigers ;  Slick  and  U.  S.  between 
them  effectively  blanket  the  main  routes  of  Braniff  and 
Chicago  &  Southern;  Delta  and  National  are  to  have  fur¬ 
ther  competition  from  U.  S.  between  practically  all  major 
points;  both  Mid-Continent  and  Capital  will  be  operating 
in  competition  with  Slick,  Flying  Tigers  and  U.  S.  for 
much  of  their  traffic;  even  Northeast,  the  New  England 
regional  carrier  has  Slick  and  Flying  Tigers  authorized 
over  its  best  routes. 

24852  The  majority’s  proposal  to  deny  the  applicants 
authority  to  render  intra-area  sendee  is,  of  course, 
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the  familiar  ‘‘closed  door”  restriction  since  they  will  be 
flying  between  these  points  in  offering  inter-area  service. 
As  the  majority  notes,  originally  most  of  the  applicants 
“denounced”  any  intention  or  need  to  offer  such  service, 
(p.  45.)  Already  many  of  them  have  indicated  their 
desire  to  have  such  authority.  This  is  another  instance 
where  the  applications  as  conceived  did  not  pan  out  in 
practice.  It  cannot  be  long  before  they  will  request  the 
lifting  of  the  restriction.  In  a  decision  arrived  at  con¬ 
temporaneously  writh  this  one,  a  minority  of  the  Board, 
consisting  of  the  Chairman  and  Mr.  Lee,  sharply  differed 
with  the  majority  as  to  the  economic  soundness  and  the 
permanence  of  closed  door  restrictions.  They  said : 

“In  view'  of  the  past  experiences  wdth  this  type  of 
restriction  and  previous  condemnations  by  the  Board, 
the  majority  must  surely  recognize  that  it  will  be 
only  a  matter  of  time  before  Eastern  comes  before  the 
Board  in  an  effort  to  remove  these  restrictions.” 
{Middle  Atlantic  Area-  Case,  Supplemental  Opinion, 
Serial  No.  E-2761,  April  28,  1949,  Dissenting  Opinion, 

p.  20.) 

(d)  The  majority  erred  in  determining  that  the  com¬ 
petitive  balance  presently  existing  would  not  be  affected 
because  the  applicants  were  already  in  operation,  (p.  36.) 
In  so  doing,  it  has  lifted  itself  by  its  own  bootstraps.  Twro 
years  ago  the  Board  exempted  the  freight  applicants  into 
operation,  without  any  finding  of  public  convenience  and 
necessity,  to  keep  them  intact  until  the  decision  in  this 
case  could  be  made.  Now  the  majority  finds  that  there 
will  be  no  effect  on  the  existing  competitive  situa- 
24853  tion  if  the  survivors  are  certificated  because  they 
are  already  operating.  And  it  can’t  be  because  the 
survivors  have  operated  successfully  or  profitably.  That 
they  have  simply  survived  appears  to  be  the  sole  criterion. 
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4.  Exception  is  taken  to  the  certification  of  4  new  car¬ 
riers  on  a  nationwide  basis  for  the  purpose  of  providing 
a  yardstick  with  which  to  measure  the  efficiency  and 
costs  of  other  carriers  of  cargo.  It  is  not  clear  from  the 
majority  opinion  whether  this  yardstick  theory  is  a  justi¬ 
fication  for,  or  a  rationalization  of,  the  certifications  de¬ 
cided  upon.  (p.  29.)  In  either  event,  Member  Jones’  analy¬ 
sis  is  pertinent.  There  are  other  better  and  cheaper  means 
of  solving  accounting  problems.  (Dissenting  Opinion, 
p.  39.)  The  Board  has  broad  powers  over  almost  every 
aspect  of  air  carrier  operations,  including  suspension  and 
revocation  of  certificates,  and  establishment  of  incentive 
mail  rates.  Few  of  these  broad  powers  has  the  Board 
ever  attempted  to  exercise.  They  all  should  be  exhausted 
before  resort  to  the  creation  of  completely  new  units 
in  order  to  measure  other  units’  performance.  The  Board 
itself  has  already  answered  this  “specialist”  or  yardstick 
argument.  When  Colonial  urged  that  it  should  be  certifi¬ 
cated  to  concentrate  on  local  New  York-Chicago  traffic 
and  develop  it  intensively  as  a  specialist,  the  Board  said: 

“Colonial’s  argument  that  its  application  should 
be  approved  in  order  to  fully  develop  the  intercity 
air  traffic  in  the  area  between  Chicago  and  New  York, 
if  carried  to  its  logical  conclusion,  would  require  that 
two  air  carriers,  one  engaged  in  the  transportation 
of  long  haul  traffic,  and  the  other  limited  to  local 
intercity  traffic,  be  authorized  to  operate  over  all 
routes  in  the  country  where  there  is  any  appreciable 
volume  of  traffic.  Such  a  result  would  involve  an 
24854  uneconomical  duplication  of  service  and  facili¬ 
ties,  and  would  not  constitute  a  sound  develop¬ 
ment  of  the  national  air  transportation  system  as  con¬ 
templated  in  the  Civil  Aeronautics  Act.”  Northwest 
Airlines,  Inc.,  et  al.,  Chicago-Milwaukee-New  York 
Service,  6  C.  A.  B.  217,  231  (1944).  (Emphasis  added) 
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American  Airlines  is  intensely  interested  in  having  an 
efficient  operations  division,  but  it  doesn’t  set  up  two 
divisions — one  to  measure  the  efficiency  of  the  other — 
nor  does  the  Congress  set  up  a  second  Civil  Aeronautics 
Board  to  measure  the  efficiency  and  cost  of  the  present  one. 

The  benefit  of  a  competitive  spur  which  the  majority 
blends  in  with  its  yardstick  analysis,  (p.  30),  would,  of 
course,  justify  the  certification  of  the  19th  and  20th  car¬ 
riers  over  the  nation’s  heavily  traveled  routes  equally 
as  well  as  the  5th  and  6th  carriers  which  it  is  used  to 
justify  here.  If  the  three  and  four  carriers  now  operating 
freight  service  in  both  combination  and  all-cargo  planes 
between  the  major  cities  do  not  provide  ‘‘competition  to 
the  extent  necessary  to  assure  a  sound  air  transportation 
system”,  how  will  5  and  6  accomplish  it?  That  the  addi¬ 
tional  carriers  will  compete  only  for  freight  reduces  the 
magnitude  of  the  multiplication  of  facilities.  But  there 
will  still  be  5  and  6  carriers  trying  to  live  from  freight  traffic 
over  routes  where  3  and  4  carriers  have  had  difficulty  to 
date,  living  off  not  only  freight,  but  passenger  and  mail 
traffic  as  well. 

% 

A  further  error  lies  in  the  fact  that  the  “yardsticks” 
the  majority  proposes  to  create  will  be  so  unlike  any  other 
carrier  that  their  only  value  will  be  in  measuring  their 
own  costs.  United  Air  Lines  and  American  Airlines 
24855  have  for  some  length  of  time  provided  mail,  pas¬ 
senger,  express  and  freight  services.  They  have 
provided  all  those  services  to  large  traffic  centers  and  to 
medium  and  small  cities.  They  have  operated  the  same 
type  of  equipment.  They  have  operated  aircraft  carrying 
passengers,  mail  and  cargo,  and  aircraft  in  which  no 
passengers  were  carried.  Yet  the  majority  in  this  opinion 
concludes  that  a  comparison  of  their  costs  has  only  a 
limited  value,  (p.  30.)  To  provide  an  “important  and 
valuable  yardstick  of  costs,”  presumably  with  which  to 
measure  United  and  American’s  costs,  it  proposes  to 
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create  two  new  carriers  who  will  operate  only  freight 
services,  confined  to  long  haul  operations,  serving  only 
major  cities  on  a  regular  basis,  and  serving  smaller  cities 
on  some  vaguely  different  demand,  seasonal  or  irregular 
basis,  and  who  will  carry  none  of  their  freight  in  com¬ 
bination  planes.  Indeed,  the  very  dissimilarity  of  their 
proposed  services  compared  to  present  services  is  the 
basis  for  their  certification,  (p.  54.)  But  these  carriers’ 
costs  are  to  be  compared  with  those  of  United  and  Ameri¬ 
can  to  serve  the  purpose  which  a  comparison  of  United’s 
costs  with  American’s  costs  cannot  accomplish!  !  ! 

One  further  aspect  of  the  majority’s  proposal  to  resolve 
cost  allocation  problems  by  certificates  of  convenience  and 
necessity  deserves  mention.  As  of  the  day  it  proposes 
to  certificate  these  applicants,  it  cannot  quote  their  freight 
costs  with  certainty  because  of  an  unsolved  allocation 
problem.  For  both  Flying  Tigers  and  Slick  it  cites 
“corporate”  figures  without  effort  to  scrutinize  the  ap¬ 
portionment  of  expenses  between  freight  activities, 
24856  aircraft  modification  work,  service  and  supply  func¬ 
tions,  maintenance  work  for  other,  and  leases  of 
aircraft  to  irregular  passenger  carriers.  That  such  prob¬ 
lems  of  allocation  do  exist  is  clear  from  the  testimonv  on 

%■ 

behalf  of  these  applicants  explaining  how  some  expenses 
w’ere  allocated  on  the  basis  of  time  spent,  some  on  the 
basis  of  revenue  earned,  etc.  (Reopened  Record,  Tr.  pp. 
712,  713,  225-228.) 

Not  just  once,  but  closer  to  a  score  of  times,  the  major¬ 
ity  asserts  that  the  public  interest  is  to  be  served  by  the 
carriers  it  proposes  to  certificate,  who  will  bend  all  their 
efforts  to  the  development  of  freight  and  will  not  be  dis¬ 
tracted  by  passenger  or  mail  problems.  At  the  outset  of 
its  opinion,  it  states  that  the  “central  question”  is  whether 
the  public  convenience  and  necessity  “require  the  certifi¬ 
cation  of  services  by  carriers  devoting  their  entire  efforts 
to  the  carriage  of  freight”  (p.  6,  emphasis  added.)  The 
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majority  never  deemed  it  necessary  to  consider  that  the 
very  carriers  it  selected  for  this  broad  experiment  had 
carried  on  several  other  activities  along  with  freight,  and 
had  in  that  way  offset  their  freight  losses.  Moreover,  two 
weeks  after  the  majority  proposed  to  certificate  Flying 
Tigers  so  it  could  devote  its  entire  efforts  to  the  carriage 
of  freight,  the  Board  exempted  Flying  Tigers  to  enable 
it  to  carry  passengers  in  international  air  transportation 
between  the  United  States  and  Rome.  (Serial  No.  E-2817, 
May  12,  1949.)  This  passenger  service  Flying  Tigers  is 
to  operate  during  the  summer  of  1949,  at  the  very  time 
when  it  is  supposed  to  be  inaugurating  a  greatly  expanded 
freight  service  under  its  certificate  which  is  to  be 
24858  effective  June  24,  1949.  A  more  malleable  con¬ 
cept  of  “specialization”  and  “devoting  ones  entire 
efforts  to  freight”  is  difficult  to  imagine. 

5.  Exception  is  taken  to  the  majority’s  “analysis”  of 
the  function  of  mail  pay  and  its  effect  upon  the  operations 
of  mail-carrying  airlines.  It  states: 

“More  importantly,  it  is  contended  that  the  mail  and 
passenger  carriers  have  little  incentive  to  achieve 
the  ultimate  in  economy  and  efficiency  of  freight 
operations,  due  to  the  fact  that  they  receive  mail 
payments  which  assure  them  reasonable  profits.”  (p. 
29.) 

To  dignify  this  baseless  charge  by  including  it  in  the 
opinion  reflects  a  serious  error  in  the  majority’s  approach 
to  the  question  of  additional  certifications.  American 
Airlines,  United  Air  Lines,  Capital  Airlines,  et  al.,  are 
freight  carriers  as  well  as  passenger  and  mail  carriers, 
and  American  is  the  largest  and  most  active  of  all  freight 
carriers.  Furthermore,  no  mail  payments  assured  Ameri¬ 
can,  or  most  other  carriers,  of  any  profits,  let  alone  rea¬ 
sonable  profits,  in  1946,  1947  and  1948.  And  American 
has  no  expectation  of  being  assured  of  reasonable  profits 
by  mail  pay  in  1949  or  any  year  in  the  future. 
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The  majority  finds  with  respect  to  the  new  carriers 
it  proposes  to  certificate  that  “in  the  absence  of  author¬ 
ity  to  carry  mail,  [they  will]  have  every  incentive  to 
achieve  low  costs.”  (p.  30.)  The  implication  is  a  shock¬ 
ing  one  that  has  no  basis  whatsoever — that  a  carrier  of 
air  mail  lacks  incentive  to  reduce  costs.  If  the  admin¬ 
istration  of  Section  406  by  the  Civil  Aeronautics  Board, 
notwithstanding  the  strict  statutory  standards  of  honesty, 
efficiency  and  economy  in  the  development  of  air  trans¬ 
portation,  is  such  as  to  give  no  incentive  to  low  cost 
24859  operators,  the  answer  is  not  4  new  freight  certi¬ 
ficates  but  a  new  Act,  a  new  Board,  or  both.  Ameri¬ 
can  Airlines  has  every  incentive  to  achieve  low  costs,  and 
has  bent  every  effort  to  accomplish  just  that.  It  does 
no  want  its  mail  rates  or  any  other  rates  to  be  on  a  cost 
plus  basis  and  has  never  asked  for  such  treatment.  The 
mail  pay  it  received  in  1948  constituted  less  than  6  per 
cent  of  its  total  revenue.  That  amount  of  money  would 
have  operated  American’s  system  only  19  days  out  of  the 
entire  year.  Even  to  suggest  that  it  deadened  American’s 
incentive  to  reduce  costs  is  ridiculous. 

Since  American  is  one  of  the  carriers  primarily  affected 
by  these  additional  certifications  the  Board  must  test  its 
statements  against  American’s  record  and  American’s 
progress  in  developing  freight  and  reducing  costs,  and 
not  against  Northeast  or  Colonial  or  some  other  carrier 
only  remotely  concerned.  If  the  Board  would  establish 
mail  rates  related  to  the  cost  of  operations  and  the  value 
to  the  Postal  Service  and  let  carriers  operate  under  those 
rates,  there  would  be  no  question  of  an  incentive  to  re¬ 
duce  costs.  It  may  be  that  a  lack  of  staff  hinders  the 
Board  in  its  accomplishment  of  such  a  purpose,  but  if 
so,  the  answer  is  hardly  wholesale  additional  certifica¬ 
tions  as  a  substitute. 

The  majority’s  confusion  of  mail  pay  in  this  opinion  is 
in  sharp  contrast  to  the  well-reasoned  statement  it  issued 
shortly  after  these  applicants  first  raised  the  question. 
At  that  time  it  said: 
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“The  argument  that  the  tariffs  filed  by  the  certifi¬ 
cated  carriers  are  supported  by  mail  subsidies  is 
!  wholly  unsound.  The  chief  competitors  of  the  un¬ 
certificated  carriers  are  American  Airlines  and  United 
Lines.  These  carriers  receive  no  subsidy  for 
24860  the  carriage  of  the  mail.  They  do  receive  45 

1  cents  a  ton-mile  for  the  carriage  of  the  mails 

but  this  is  a  service  rate — a  rate  designed  and  deter¬ 
mined  to  compensate  them  only  for  the  costs  of  carry- 
'  ing  the  mail  plus  a  reasonable  compensation  upon  the 
investment  devoted  to  that  service.  American  Airlines, 
Inc.,  Mail  Rates,  6  CAB  567,  571  (1945).  Admittedly 
45  cents  a  ton-mile  is  higher  than  12  cents  a  ton-mile 
for  the  carriage  of  cargo.  But  mail  is  not  cargo.  Its 
carriage  demands  safeguarding  and  special  handling. 
The  45-cent  rate  is  applicable  not  only  to  the  large 
volume  of  mail  carried  between  New  York  and  Los 
Angeles  (points  to  which  the  12-cent  tariff  is  applica¬ 
ble),  but  to  the  few  pounds  of  mail  picked  up  in 
Des  Moines  and  delivered  to  Cheyenne  or  Salt  Lake 
City.  Indeed,  the  carriage  of  mail  demands  not  only 
special  facilities  but  special  schedules,  and  the  pur¬ 
ported  offer  of  the  uncertificated  carriers  to  carry 
the  mail  at  less  than  the  going  rate  of  45  cents  per 
ton-mile  is  merely  an  unanalyzed  offer  having  no 
relationship  to  costs  and  intended  simply  to  confuse 
the  issues  in  this  proceeding.”  (C.  A.  B.  Order  Serial 
No.  E-853,  adopted  October  2,  1947,  pp.  9-10.) 

Furthermore,  it  is  not  just  subsidy  mail  payments 
that  the  majority  appears  to  find  so  deadening  to  a  car¬ 
rier’s  incentive,  but  any  kind  of  mail  pay — even  at  a 
service  rate.  If  performing  services  for  pay  for  the 
United  States  Government  reduces  a  carrier’s  incentive, 
the  majority  has  selected  the  wrong  carriers  for  its 
experiment.  A  principal  item  of  revenue  for  Flying  Tigers 
in  1947  was  $472,000  which  it  received  for  performing  a 
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profitable  maintenance  contract  for  the  U.  S.  Army.  And 
Slick  during  the  past  year  has  in  its  Service  and  Supply  Di¬ 
vision  performed  modification  work  for  the  Chinese  Air 
Force  and  the  U.  S.  Air  F orces  on  which  the  gross  revenues 
were  approximately  $1,400,000  and  net  profits  $562,000. 

6.  The  majority  has  erred  in  its  conclusion  that  the 
national  defense  will  be  served  by  the  certification 
24861  of  additional  property-only  carriers,  (p.  31.)  It 
assumes  that  the  certification  of  such  carriers 
will  bring  about  the  utilization  of  more  airplanes  without 
considering  whether  the  development  of  air  freight  by 
presently  certificated  carriers  would  not  result  in  an 
equally  large  or  larger  number  of  aircraft  in  operation. 
There  is  no  reason  to  believe  that  fewer  airplanes  or 
less  capacity  would  be  operated  if  these  carriers  were 
not  certificated.  The  mere  certification  of  additional  car¬ 
riers  obviously  does  not  serve  the  national  defense.  The 
principal  need  of  the  national  defense  in  time  of  peace  is 
to  have  sound  and  economic  operating  units  that  can  con¬ 
tinue  to  pioneer  and  develop  new  types  of  transport,  new 
operating  procedures  and  thus  contribute  to  the  ability  of 
the  commercial  transport  system  to  be  immediately  use¬ 
ful  in  time  of  emergency.  The  Board  has  not  recognized 
that  the  certification  of  additional  carriers  and  the  eco¬ 
nomic  loss  that  will  be  caused  by  those  certifications  will 
impede  rather  than  strengthen  the  ability  of  the  commer¬ 
cial  air  transport  system  to  be  a  ready  reserve  for  national 
defense. 

The  Board’s  reliance  upon  public  statements  made  by 
high  officials  as  to  the  need  for  an  operating  fleet  of  trans¬ 
port  aircraft  is  erroneous,  (p.  31.)  Only  one  such  state¬ 
ment,  that  made  by  General  H.  H.  Arnold  in  1946,  is  a 
matter  of  record.  What  other  statements  the  Board  is 
relying  upon  does  not  appear.  Furthermore,  General 
Arnold’s  statement  says  no  more  than  that  the  national 
defense  would  be  served  by  the  continued  development 
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of  air  cargo.  This  in  no  sense  implies  that  the  national 
defense  requires  the  certification  of  property-only 
carriers. 

24863  HI 

Exceptions  Applicable  in  the  Event 
the  Certifications  Stand. 

Without  retreating  from  the  position  that  the  certifi¬ 
cation  of  four  additional  carriers  to  carry  property-only 
is  wholly  erroneous,  American  takes  the  following  ex¬ 
ceptions  to  those  certifications  in  the  event  they  stand. 

1.  Parcel  Post.  The  Board  has  flatly  and  properly 
found  that  the  public  convenience  and  necessity  does  not 
require  that  mail  be  carried  over  any  of  the  routes  certifi¬ 
cated.  (p.  34.)  Mail,  as  used  in  the  Civil  Aeronautics 
Act,  and  we  believe  as  the  majority  intended  to  use  it  in 
this  opinion,  includes  parcel  post.  It  is  by  virtue  of  the 
sections  of  the  Act  referring  to  the  transportation  of 
mail  that  parcel  post  is  presently  carried  by  air.  For 
other  purposes,  parcel  post  is  sometimes  classified  sepa- 
ratelv  from  mail.  There  should  be  no  doubt  that  the  find- 

mf 

ing  “that  public  convenience  and  necessity  does  not  re¬ 
quire  that  mail  be  carried  over  any  of  the  routes  certifi¬ 
cated’5  includes  parcel  post. 

Mr.  Prescott,  President  of  Flying  Tigers,  testified  that 
his  company  did  not  seek  mail  authorization  but  differen¬ 
tiated  as  to  parcel  post  and  indicated  it  was  very  desirous 
of  securing  authorization  to  carry  parcel  post,  and  Slick’s 
witness  w-as  equally  interested.*  The  Board  should 

*  Mr.  Moorman  of  Slick  Airways  testified  at  page  331  of  the  Transcript: 

“Q.  Then  the  answer  to  my  question  is  yes,  that  you  are  very  much  in¬ 
terested  now  in  carrying  air  parcel  post? 

“A.  If  it  is  on  the  right  basis  and  at  what  we  believe  to  be  a  reasonable 
rate.” 

Mr.  Prescott  of  Flying  Tigers  testified  at  page  745  of  the  Transcript: 

“Q.  Is  your  company  interested  in  parcel  post? 

“A.  Oh,  yes,  indeed.” 
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24865  find  specifically  that  the  public  convenience  and 
necessity  does  not  require  that  these  additional 
carriers  be  authorized  to  carry  parcel  post.  Precisely  the 
same  considerations  apply  with  respect  to  parcel  post  as 
apply  in  the  case  of  first  class  mail.  Furthermore,  the 
principal  reason  why  the  Post  Office  favored  passage  of 
the  Parcel  Post  Bill  was  to  enable  it  to  utilize  much  of 
the  space  that  it  was  already  paying  for  by  reason  of  the 
phantom  mail  rates  in  effect.  To  divert  parcel  post  to 
new  carriers  would,  therefore,  be  totally  unjustified  by 
the  public  convenience  and  necessity  and  would  be  incon¬ 
sistent  with  the  purpose  of  the  air  parcel  post  legislation. 
So  that  there  could  be  no  misunderstanding  of  the  Board’s 
position  at  some  later  date  calling  for  clarification,  parcel 
post  should  be  clearly  included  within  the  Board’s  find¬ 
ings  as  to  the  lack  of  need  for  additional  mail  service. 

2.  Express.  The  certificates  which  the  majority  pro¬ 
poses  to  issue  to  the  four  new  carriers  would  authorize 
them  to  engage  “in  air  transportation  with  respect  to  prop¬ 
erty”.  Throughout  the  opinion  the  majority  describes 
them  some  times  as  property-only  carriers,  some  times 
as  freight-only  carriers.  At  page  5  of  the  opinion,  in 
confirming  the  authority  of  the  presently  certifi- 
24867  cated  carriers  to  transport  freight,  the  majority 
states : 

“Accordingly,  we  hold  as  a  matter  of  law,  that  any 
carrier  authorized  by  its  certificate  to  carry  property 
is  thereby  authorized  to  carry  any  kind  of  property 
including  baggage,  express,  and  freight.” 

This  statement  taken  out  of  context  would  certainly  be 
used  to  support  the  contention  that  any  property-only 
carrier  is  authorized  to  carry  express. 

There  is  no  showing  on  this  record  that  the  public  con¬ 
venience  and  necessity  require  that  any  of  the  applicants 
be  authorized  to  engage  in  the  transportation  of  air  ex- 


1202 


American  Exceptions 

press.  Appendix  2  shows  how  the  cargo  space  available 
for  the  movement  of  air  express  far  exceeds  the  actual 
volume  of  express  moved.  Indeed,  while  the  capacity  has 
continually  increased  over  the  past  four  years,  express 
traffic  has  clearly  shown  a  tendency  to  level  off.  In  the 
presentation  of  their  cases,  the  applicants  scorned  ex¬ 
press  and  claimed  that  the  years  devoted  to  the  develop¬ 
ment  of  air  express  had  nothing  to  do  with  the  more  re¬ 
cent  development  or  air  freight.  Indeed,  the  Board’s  dis¬ 
cussion  of  the  “background”  of  air  freight  beginning  at 
page  5  of  the  opinion  sharply  distinguishes  between  the 
development  of  express  and  freight.  The  applicants  will 
contribute  nothing  to  the  movement  of  air  express.  Be¬ 
tween  them,  they  would  add  a  total  of  six  very  small  cities 
to  the  number  presently  covered  by  air  express  service. 
AVhat  the  Board  has  said  with  respect  to  mail  applies 
equally  to  express.  The  public  convenience  and  necessity 
does  not  require  that  express  be  carried  by  the  applicants 
over  any  of  the  routes  certificated. 

24S6S  It  is,  furthermore,  clear  from  the  opinion  that 
the  majority  must  have  intended  that  the  appli¬ 
cants  not  be  certificated  to  carry  express.  At  page  25, 
it  states  that  the  certifications  “wrill  not  result  in  any 
substantial  diversion  of  past  or  present  business”.  Even 
in  the  narrow  and  unrealistic  way  that  the  majority  views 
diversion,  $10,000,000  of  the  certificated  airlines’  annual 
revenues  would  be  immediately  subject  to  diversion  if  the 
applicants  w-ere  certificated  to  engage  in  the  express  busi¬ 
ness.  This  is  past  and  present  diversion  in  the  fullest 
sense  of  the  narrow-  approach  of  the  majority. 

The  majority’s  further  statement  that  “express  is  con¬ 
sidered  to  be  property  transported  in  equipment  sched¬ 
uled  primarily  for  passenger  transportation”  is  confirma¬ 
tion  that  it  was  not  intended  to  authorize  the  four  new- 
carriers  to  engage  in  the  express  business,  since  they  w-ould 
operate  only  cargo  planes,  (p.  3.) 
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Because  there  is  no  need  for  additional  carriers  of 
express  and  because  the  creation  of  additional  carriers 
to  carry  express  would  divert  substantial  revenues  from 
the  carriers  who  have  pioneered  the  express  service  for 
over  20  years  in  conjunction  with  the  Bailway  Express 
Agency,  and  would  add  nothing  to  the  benefit  of  the  pub¬ 
lic,  the  Board  should  make  clear  at  this  juncture,  and 
before  additional  pressures  are  brought  to  bear,  that  the 
carriers  certificated  for  property-only  are  not  authorized 
to  engage  in  the  express  business.  This  should  be  done 
by  re-wording  any  certificates  issued  so  as  to  authorize 
the  holder  “to  engage  in  air  transportation  with  respect 
to  property,  except  express.” 

24869  3.  Texas  Service .  Exception  is  taken  to  the  cer¬ 

tification  of  Slick  Airways,  Inc.,  to  engage  in  the 
transportation  of  property  from  and  to  Texas.  Slick’s  own 
experience  has  been  that  it  has  always  given  rate  conces¬ 
sions  to  Texas  traffic.  Before  the  minimum  rate  order  be¬ 
came  effective  its  rates  both  from  and  to  Texas  were. lower 
than  rates  charged  elsewhere,  and  Texas,  in  addition,  was 
favored  specially  by  Slick’s  deferred  rate  at  70  per  cent 
of  first  class.  It  claims  that  less-than-minimum  rates  are 
necessary  to  move  any  hind  of  traffic  from  Texas  to  the 
Northeast  area ,  from  Texas  to  the  Midwest  area,  and  from 
Texas  to  the  California  area .  There  are  presently  certifi¬ 
cated  three  carriers  operating  between  the  Northeast  area 
and  Texas,  six  carriers  between  the  Midwest  area  and  Texas 
and  two  carriers  between  Texas  and  California.  (See 
Appendix  1.) 

The  very  “evidence”  cited  by  the  majority  in  support 
of  the  broad  certifications  it  proposes  to  issue  makes  clear 
that  Texas  is  not  sufficiently  productive  of  air  freight 
traffic  to  justify  the  addition  of  another  carrier  to  those 
already  serving  it. 

At  page  17,  the  table  cited  by  the  Board  shows  that 
Texas  has  only  a  very  small  exportable  surplus  of  agri- 
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cultural  products  that  might  be  considered  even  as  a 
potential  for  air  freight  movement  out  of  Texas.  Its  sur¬ 
plus  is  the  smallest  of  all  areas  and  is  less  than  half  of 
that  of  Louisiana;  only  one-ninth  of  the  agricultural  sur¬ 
plus  shown  for  the  Northwest  area;  and  one-sixtieth  of 
the  surplus  shown  for  California.  Again  at  page  41,  there 
i  appears  a  table  upon  which  the  Board  relies  heavily 
24870  in  determining  the  areas  between  which  property- 
only  carriers  should  be  certificated.  The  two  traffic 
flows  showing  the  least  substantial  movement  are  “North 
Central  to  Texas”  which  is  8th  in  a  list  of  9 ,  and  “North¬ 
east  to  Texas,”  which  is  9th  in  a  list  of  9.  California-Texas 
and  Texas-California  traffic  didn’t  even  rate  a  listing. 
Somewhat  uncertainly  the  majority  cites  an  improvement 
in  Texas  traffic  between  1946  and  1948.  (p.  41.)  The 
extent  of  this  apparent  improvement  is  nowhere  set  out. 
And  it  must  be  remembered  that  much  of  the  increase 
during  that  period  is  directly  attributable  to  rates  far 
below  costs. 

Even  with  the  apparent  improvement  cited  by  the  ma¬ 
jority  and  the  less-than-cost  rates  in  effect,  freight  traffic 
from  and  to  Texas  is  still  insufficient  to  support  addi¬ 
tional  carriers  let  alone  those  already  certificated.  Ap¬ 
pendix  3,  which  is  based  on  actual  traffic  carried  in  Sep¬ 
tember  1948,  including  that  carried  by  Slick,  is  conclusive 
in  this  respect.  Traffic  between  the  Northeast  and  Texas 
was  substantially  greater  than  that  moving  between  Texas 
and  any  other  area.  That  traffic,  however,  would  support 
only  two  cargo  schedules  daily  at  an  average  over-all  load 
factor  of  35  per  cent.  If  Slick  were  to  be  certificated  and 
each  carrier  operating  between  Texas  and  the  Northeast 
area  were  to  provide  a  single  all-cargo  schedule  daily,  the 
average  load  factor  on  each  schedule  would  be  17  per 
cent.  The  operation  of  even  a  single  all-cargo  schedule 
between  Texas  and  the  Midwest  and  between  Texas  and 
California  would  produce  a  load  factor  of  20  and  29  per 
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cent,  respectively.  The  total  freight  traffic  moving 
24S72  between  Texas  and  all  other  areas  could  easily  be 
handled  in  a  single  combination  aircraft. 

That  the  Slick  organization  originated  in  Texas  is  ob¬ 
viously  no  basis  for  a  finding  of  public  convenience  and 
necessity.  It  is  wholly  apparent  from  the  record  that  the 
freight  traffic  from  and  to  Texas  does  not  justify  an 
additional  carrier.  Texas  is  already,  by  Slick’s  admis¬ 
sion,  a  distress  situation  for  freight.  Certification  of  an¬ 
other  carrier,  in  addition  to  those  already  serving  it  could 
only  accentuate  an  already  difficult  and  unpromising  traffic 
problem. 

IV 

The  Public  Convenience  and  Necessity 
Require  Denial  of  these  Applications. 

The  majority  would  add  2  additional  carriers  to  the  3 
and  4  presently  providing  passenger,  mail  and  property 
services  transcontinental^  and  between  the  major  cities 
of  the  country.  Initially  these  additional  certifications 
would  authorize  only  the  transportation  of  property.  What¬ 
ever  the  future  may  hold  for  the  transportation  of  prop¬ 
erty  by  air,  it  is  clear  beyond  doubt,  from  the  evidence 
of  record,  that  today  it  does  not,  and  in  the  near  future 
it  will  not,  approach  passenger  traffic  in  volume  or 
revenues.  It  is  also  clear  that  the  profitability  of  freight 
operations  is  far  from  assured.  With  freight  volume  and 
freight  economics  both  serious  question  marks,  certifi¬ 
cation  of  a  greater  number  of  carriers  to  transport  prop¬ 
erty  than  those  who  have  been  struggling  for  25  years  to 
establish  and  maintain  sound  and  economic  sys- 
24873  terns  on  the  basis  of  passenger,  property  and  sub¬ 
stantial  mail  revenues  is  completely  unwarranted. 

Nowhere  in  the  majority  opinion  are  the  costs  and  con¬ 
sequences  of  these  additional  certifications  measured.  Un¬ 
less  the  considerations  of  public  convenience  and  neces- 
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sity  which  require  the  denial  of  these  applications  are 
applied  today,  it  will  be  too  late  to  measure  those  costs 
and  consequences.  They  will  have  to  be  suffered.  These 
considerations  are: 

Air  cargo  can  be  fully  developed  on  a  sound  and  eco¬ 
nomic  basis,  by  the  existing  carriers  through  the  utiliza¬ 
tion  of  both  combination  and  all-cargo  planes. 

The  pattern  of  service  provided  by  the  certificated  car¬ 
riers  with  combination  and  all-cargo  planes  is  admirably 
suited  to  the  needs  of  both  the  regular  and  the  emergency 
shipper  at  both  large  and  small  cities. 

While  air  cargo  traffic  is  continually  increasing,  neither 
the  present  volume  of  movement  nor  the  volume  that  can 
reasonably  be  predicted  for  the  foreseeable  future  ex¬ 
ceed  the  capacity  of  the  existing  carriers. 

All  indications  are  that  the  great  bulk  of  air  cargo 
moves  from  and  to  cities  already  certificated  for  and  re¬ 
ceiving  direct  service  from  at  least  one  carrier  and  in 
most  cases  two  or  three.  Only  an  insignificant  portion  of 
the  applicant’s  proposed  service  would  be  to  communities 
that  now  lack  air  service. 

The  continued  development  of  air  cargo  depends  pri¬ 
marily  upon  lower  rates  which  in  turn  depend  upon  lower 
cost,  increased  load  factors  and  greater  efficiency. 
24874  The  dilution  of  traffic  that  will  result  from  the 
applicant’s  certification  would  increase  the  costs  of 
of  all  carriers  and  require  higher  freight  rates  than  would 
otherwise  be  possible. 

Further  division  of  air  traffic  among  additional  car¬ 
riers  will  prevent  the  existing  carriers  from  effecting  the 
economies  of  high  load  factors,  increased  frequencies, 
and  distribution  of  overhead  over  a  broader  base.  This 
will  result  in  higher  mail  and  passenger  rates  than  would 
otherwise  lie  possible  because  a  carrier’s  entire  operation 
will  suffer  from  a  limitation  on  the  volume  of  traffic  trans¬ 
ported. 
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Certification  of  the  applicants  to  operate  only  between 
the  major  traffic  cities  will  drain  off  to  them  a  portion 
of  the  traffic  moving  between  those  cities,  and  keep  the 
certificated  carriers  from  utilizing  that  traffic  to  support 
all-cargo  schedules  to  cities  on  their  systems  that  the  ap¬ 
plicants  will  not  serve.  The  result  will  be  that  all-cargo 
service  will  be  confined  to  the  very  largest  cities;  and 
Tulsa,  Indianapolis  and  other  cities  of  similar  size  and 
importance  will  be  denied  all-cargo  plane  service. 

There  is  no  reasonable  prospect  that  any  of  the  appli¬ 
cants  can  conduct  a  sound  and  profitable  operation  carry¬ 
ing  only  freight  traffic,  and  the  investing  public  should  not 
be  misled  into  believing  otherwise. 

Certification  of  the  applicants  will  increase  the  amount 
of  subsidy  which  the  Federal  Government  will  be  re¬ 
quired  to  pay  to  maintain  and  continue  the  development 
of  air  transportation  to  the  extent  and  of  the  char- 
24875  acter  and  quality  required  for  the  commerce  of 
the  United  States,  the  Postal  Service,  and  the 
national  defense. 

Certification  of  the  applicants,  even  if  initially  limited 
to  authorization  to  carry  freight,  wdll  create  pressures 
for  additional  authorizations  to  carry  express,  mail  and 
passengers.  These  pressures  will  exist  whether  or  not  the 
applicants  are  able  to  conduct  a  profitable  freight  opera¬ 
tion.  If  they  continue  to  lose  heavily,  as  there  is  every 
indication  they  will,  experience  shows  that  the  pressures 
for  additional  authorizations  will  be  practically  irresistible. 

Respectfully  submitted, 

(Signed)  Howabd  C.  Westwood 
Howard  C.  Westwood 

(Signed)  Daniel  M.  G ribbon 
Daniel  M.  Gribbon 
Attorneys  for  American 
Airlines ,  Inc. 


May  19,  1949 
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Braniff  Exceptions 

24884 

•  #  •  *  * 

EXCEPTIONS  OF  BRANIFF  AIRWAYS,  INC.  TO 
THE  BOARD’S  TENTATIVE  OPINION  AND 
PETITION  FOR  ORAL  ARGUMENT. 

Exceptions  as  to  Slick  Airways,  Inc. 

1.  The  record  contains  no  substantial  evidence  and  the 
report  lacks  adequate  findings  to  justify  the  proposed 
certificate  authorizing  service  of  Slick  Airways  between 
Kansas  City  and  Texas  points  and  between  Kansas  City 
and  Chicago,  particularly  in  the  absence  of  recommenda¬ 
tion  by  the  Examiners  to  that  effect  (Tent.  Op.,  p.  64; 
Examiners’  Report,  p.  319). 

2.  The  record  contains  no  substantial  evidence  and  the 
report  lacks  adequate  findings  to  sustain  the  conclusion 
of  the  Tentative  Opinion  authorizing  service  of  Slick  Air¬ 
ways  between  Texas  points  and  Chicago. 

3.  Exception  is  taken  to  the  failure  of  the  Board  to 
consider  the  service  of  Braniff  and  other  carriers  between 
the  above-named  points  and  the  effect  of  such  authoriza¬ 
tion  upon  those  carriers. 

4.  Exception  is  taken  to  the  failure  of  the  Board’s  Ten¬ 
tative  Opinion  to  make  adequate  findings  to  support  its 
conclusion  that  a  certificate  should  be  issued  to  Slick 

Airways. 

24885  5.  Exception  is  taken  to  the  proposed  certifi¬ 
cate  of  Slick  Airways  in  that  it  does  not  conform 

to  the  requirements  of  the  statute,  particularly  Section 
401(f)  in  that  it  fails  to  authorize  specific  routes  and 
“the  service  to  be  rendered.” 

Reasons  in  Support  of  Exceptions  1  through  5 

The  scope  of  the  certificate  to  be  awarded  to  Slick  Air¬ 
ways  as  set  out  on  page  64  of  the  Tentative  Opinion 
would  authorize  operation  between  named  Texas  points 
in  group  “C”  and  Kansas  City  in  group  “D”  and  Chicago 
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in  group  “E”.  It  would  also  authorize  operation  between 
Kansas  City  and  Chicago.  All  of  the  routes  so  authorized 
would  be  in  direct  competition  with  the  service  of  Braniff 
Airways,  Inc.,  hereinafter  called  Braniff,  between  the  same 
points. 

It  is  believed  that  the  scope  of  the  proposed  certificate 
as  to  Kansas  Citv  is  broader  than  was  intended.  The 
Examiners  did  not  recommend  the  authorization  of  service 
between  Kansas  City  and  either  group  “C”  or  group  “E” 
(Examiners’  Report,  p.  319).  The  map  attached  to  the 
Tentative  Opinion  shows  Kansas  City  as  an  intermediate 
point  between  Phoenix,  Arizona,  and  north  central  points. 
It  does  not  show  Kansas  City  as  an  intermediate  point 
between  Texas  points  and  Chicago.  The  only  mention  of 
Kansas  City  is  at  the  top  of  page  51  of  the  Tentative 
Opinion.  The  paragraph  on  page  50  of  which  this  is  a 
part,  begins  as  follows:  “Certain  other  points  not  inclu¬ 
ded  in  those  heretofore  designated  appear  to  warrant  in¬ 
clusion  on  certain  of  the  air  freight  routes.”  The  quoted 
statement  shows  rather  clearly  the  intention  to  include 
such  points  as  convenient  intermediate  stops  on  certain 
of  the  selected  routes,  such  as  between  Phoenix  and  Chi¬ 
cago.  Kansas  City  is  not  directly  intermediate  between 
Dallas  and  Chicago,  and  it  is  not  believed  that  the  Board 
intended  to  authorize  service  to  Kansas  City  as  intermedi¬ 
ate  between  Texas  and  Chicago.  Furthermore,  there  is 
no  evidence  in  the  record  or  any  findings  in  the  opinion 
that  wTould  support  the  authorization  of  a  certificate 
24886  between  Texas  points  and  Kansas  City  or  between 
Chicago  and  Kansas  City.  For  the  foregoing  rea¬ 
sons,  it  is  respectfully  submitted  that  any  certification 
of  Slick  Airways  to  Kansas  City  be  restricted  only  to 
apply  in  connection  with  traffic  moving  to  and  from 
Phoenix  and  further  distant  points. 

The  basis  of  the  Board’s  Tentative  Opinion  authorizing 
service  by  Slick  between  Texas  area  and  Chicago  is  not 
clear.  All  the  evidence  shows  that  it  is  impossible  for  a 
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property-only  carrier  to  make  both  ends  meet  in  view  of 
the  dearth  of  northbound  traffic.  While  there  is  much 
talk  of  stimulating  the  movement  of  fruits  and  vegetables 
northbound,  the  evidence  clearly  indicates  that  this  traffic 
will  not  sustain  the  greater  transportation  costs  by  air, 
in  competition  with  surface  transportation,  except  under 
very  unusual  conditions.  The  evidence  of  actual  operation 
by  Slick  shows  beyond  doubt  that  it  is  not  possible  to 
develop  an  economic,  balanced  movement  between  these 
areas,  and  in  fact,  Slick  has  not  really  attempted  to  do 
so.  The  testimony  of  Mr.  Slick  at  the  original  hearing 
with  respect  to  Texas  traffic  shows  that  he  realized  that 
the  Texas  operations  were  highly  uneconomic  and  he  con¬ 
tinued  such  operations  almost  entirely  because  of  other 
considerations.  His  testimony  is  as  follows  (Tr.,  pp.  149, 
150) : 

“A.  As  a  matter  of  fact,  I  might  add  that  if  we 
had  been  willing  to  operate  solely  on  the  New  York, 
Los  Angeles,  or  California  areas,  and  hadn’t  spent 
the  development  money  that  we  have  spent  in  Texas, 
we  would  have  been  in  the  black  for  the  past  several 
months. 

“Q.  That  seems  to  me  a  somewhat  broad  statement. 

“A.  It  has  been  considered  verv  carefullv.  I  don’t 

*  * 

care  to  go  into  the  details  of  it,  but  it  certainly  is  in¬ 
dicative  for  our  figures.” 

This  record  contains  no  evidence  and  the  Tentative 
Opinion  contains  no  finding,  to  support  a  conclusion  that 
there  is  public  need  for  the  proposed  service  between 
Chicago  and  Texas  points  or  between  Kansas  City  and 
such  points.  On  the  other  hand,  the  record  affirma- 
24887  tively  shows  that  the  existing  freight  traffic  is 
not  sufficient  to  sustain  the  necessary  transporta¬ 
tion  costs  and  any  such  operation  is  bound  to  be  uneco¬ 
nomic  and  unsound. 

Nowhere  in  the  Board’s  Tentative  Opinion  does  it  dis¬ 
cuss  BranifPs  operations  between  these  points  nor  the 
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effect  of  the  proposed  authorization  of  Slick  upon  Braniff. 
Braniff  submitted  a  substantial  number  of  exhibits  show¬ 
ing  the  history  of  its  operation  and  development  of  freight 
traffic  upon  a  sound  economic  basis,  and  such  traffic  now 
makes  a  substantial  contribution  to  the  support  of  the 
airline.  This  is  true  because  practically  all  of  BranifPs 
freight  service  is  rendered  in  combination  flights  and  the 
additional  revenue  is  earned  without  substantial  increased 
cost.  At  this  time  when  the  certificated  air  carriers  are 
doing  their  utmost  to  increase  revenues  and  decrease 
costs  and  the  responsibility  of  the  Government  with  re¬ 
spect  to  air-mail  pay,  it  would  seem  that  the  Board  should 
give  full  and  careful  consideration  as  to  the  effect  that 
any  proposed  authorization  would  have  upon  the  traffic 
and  revenues  of  such  carriers.  Nevertheless,  examination 
of  the  Board’s  Tentative  Opinion  does  not  indicate  that 
it  gave  any  consideration  to  this  very  important  subject, 
and  for  this  reason  alone  it  should  review  and  consider 
such  Tentative  Opinion. 

The  proposed  method  of  certification  by  permitting  ser¬ 
vice  between  points  in  the  named  groups,  does  lip  service 
to  the  requirement  of  the  statute  that  specific  routes  be 
named  and  the  authorization  is  in  fact  one  of  area  ser¬ 
vice.  Furthermore,  the  statute  in  Section  401  (m)  requires 
that  the  certificates  state  “the  service  to  be  rendered.” 
No  such  requirement  appears  in  the  certificate.  While  the 
Board  makes  general  comment  to  the  effect  that  it  is  to 
be  expected  that  adequate  service  will  be  rendered,  the 
certificate  does  not  set  forth  the  standard  or  requirement 
in  this  respect  and  is  insufficient  under  the  statute.  Neither 
the  wrords  of  the  statute  nor  its  legislative  history 
24888  indicate  any  authority  in  the  Board  to  grant  a 
certificate  of  this  character,  with  permissive 
authority  in  the  carrier  to  serve  only  those  whom  and  when 
it  pleases.  Compare  United  States  v.  Maher ,  307  U.  S. 
148,  155,  S3  L.  Ed.  1162,  1167. 
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!  Exceptions  with  Respect  to  Airnews,  Inc. 

6.  Exception  is  taken  to  the  proposed  authorization  of 
a  certificate  to  Airnews,  Inc.  to  transport  property  be¬ 
tween  San  Antonio,  on  the  one  hand,  and  Corpus  Christi 
and  Brownsville,  Texas  on  the  other,  as  not  being  sup¬ 
ported  by  substantial  evidence  or  adequate  findings, 
i  7.  Exception  is  taken  to  the  failure  of  the  Board  to 
find  that  the  withdrawal  by  Airnews  of  its  application  to 
transport  air  mail  has  not  so  altered  the  basis  of  its 
application  as  to  make  the  record  of  no  value  to  support 
the  issuance  of  a  certificate  without  the  authority  to  trans¬ 
port  air  mail. 

i  8.  Exception  is  taken  to  the  lack  of  evidence  or  adequate 
findings  to  support  the  award  of  a  certificate  to  Airnews, 
in  view  of  the  existing  service  by  Braniff  and  other  car¬ 
riers  between  San  Antonio,  on  the  one  hand,  and  Corpus 
Christi  and  Brownsville,  on  the  other, 
i  9.  Exception  is  taken  to  the  failure  of  the  Board  to 
consider  certain  specific  problems  presented  by  this  ap¬ 
plication,  such  as  the  fact  that  applicant  does  not  propose 
to  render  common  carrier  service  southbound  but  merely 
to  serve  a  particular  newspaper,  by  which  it  is  controlled; 
the  failure  of  the  Board  to  distinguish  as  a  matter  of 
law  between  the  proposed  authorized  service  of  Airnews 
between  San  Antonio  and  Corpus  Christi  and  Browns¬ 
ville,  and  existing  services  of  other  air  carriers,  because 
Airnews  hopes  to  feed  the  air  traffic  with  truck  service 
from  outlying  points,  although,  it  is  not  now  in  the  power 
of  Airnews  to  render  such  service  by  reason  of  lack  of 

i  authority  from  the  regulating  governmental  corn- 

24889  missions. 

10.  Exception  is  taken  to  the  undue  reliance 
placed  by  the  Board  upon  the  fact  that  Airnews  will  have 
adequate  southbound  loads  of  newspapers  for  its  parent 
company  (Tent.  Op.,  p.  53). 

11.  Exception  is  taken  to  the  failure  of  the  Board  to 
give  individual  consideration  to  the  specific  problems 
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arising  from  the  proposed  operation  by  Airnews  which 
are  distinctly  different  and  unrelated  to  those  in  connec¬ 
tion  with  the  other  applicants. 

Reasons  in  Support  of  Exceptions  6  through  11. 

The  application  of  Airnewrs  raises  problems  distinctly 
different  from  those  arising  in  connection  with  other  ap¬ 
plications  consolidated  in  this  proceeding.  Everyone,  in¬ 
cluding  the  parties,  the  Examiners  and  the  Board,  has 
recognized  that  fact.  For  instance,  at  the  bottom  of  page 
36  the  Board,  in  footnote  31,  says : 

“We  exclude  from  consideration  here  the  service 
which  we  are  authorizing  Airnews  to  operate.  The 
certification  of  Airnews  rests  upon  somewhat  different 
facts  and  involves  special  service  peculiar  to  its  ap¬ 
plication,  and  the  routes  awarded  are  wholly  confined 
to  a  small  portion  of  the  southwest  part  of  Texas.” 

Again  at  the  bottom  of  page  45,  the  Board  says : 

“For  reasons  set  out  hereinafter  and  which  can  be 
readily  distinguished  from  considerations  involving 
intra-area  service  by  long-haul  carriers,  we  have  cer¬ 
tificated  Airnews  to  conduct  an  intra-area  operation  in 
south  Texas.” 

In  spite  of  the  fact  that  the  Board  has  clearly  recog¬ 
nized  that  its  discussion  with  respect  to  the  other  appli¬ 
cants  has  no  bearing  on  the  application  of  Airnews,  its 
treatment  and  discussions  of  the  Airnews  application  is 
brief,  summary  and  without  adequate  findings  on  the 
issues  presented.  The  discussion  with  respect  to  Airnews 
begins  with  the  first  new’  paragraph  on  page  51  and  ends 
at  the  bottom  of  page  53  of  the  Tentative  Opinion.  In 
addition,  there  is  some  information  descriptive  of  the 
applicant  and  its  personnel  on  pages  17  and  18  of  Appen¬ 
dix  A  of  the  Tentative  Opinion. 

24890  In  the  first  paragraph  the  Board  makes  two  per¬ 
tinent  statements,  one,  that  the  entire  proposed 
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operation  is  within  the  State  of  Texas,  and  secondly,  that 
it  is  to  be  an  ‘-integral  airplane-truck  operation.”  In  the 
second  paragraph  the  Board  says  that  the  applications 
“contemplate  air  service  to  56  cities  in  the  south  Texas 
area.”  This  statement  is  inaccurate  because,  as  shown  in 
the  proposed  recommendation  for  a  certificate  on  page  65, 
the  proposed  air  service  is  between  San  Antonio,  on  the 
one  hand,  and  Corpus  Christi  and  Brownsville,  on  the 
other,  which  are  points  on  routes  now  served  by  Braniff 
and  other  carriers.  The  additional  cities  that  the  Board 
refers  to  are  small  places  which  Airnews  claims  it  will 
serve  with  trucks,  when  and  if  it  is  authorized  to  do  so. 
However,  the  proposed  air  service,  as  between  termini, 
at  least,  is  an  exact  duplication  and  completely  competi¬ 
tive  with  that  of  Braniff.  There  is  no  requirement  or 
limitation  in  the  certificate  that  would  permit  service  only 
on  combined  air-truck  operations.  Under  the  proposed 
certificate,  Airnews  need  not  ever  operate  a  truck  or  ren¬ 
der  any  service  to  the  56  cities  referred  to  in  this  para¬ 
graph.  This  whole  discussion  with  respect  to  service  to 
these  points  is  hypothetical  and  illusory  without  the  power 
and  the  will  of  Airnews  to  render  such  service,  and  with¬ 
out  reference  thereto  in  the  certificate  that  the  Board  pro¬ 
poses  to  grant  Airnews.  Clearly,  the  proposed  certificate 
is  not  responsive  to  the  evidence  concerning  truck  service 
at  these  56  cities,  since  there  is  no  requirement  that  they 
be  served. 

In  the  next  paragraph  the  Board  refers  to  the  agricul¬ 
tural  and  other  products  of  the  magic  valley,  and  it  con¬ 
cludes  that  “this  territory  offers  a  rich  potential  market 
for  an  experimental  air  freight  operation.”  This  is  a 
conclusion  not  based  on  evidence,  and  in  fact,  contrary 
to  evidence.  There  is  nothing  in  the  record  to  indicate 
that  fresh  vegetables  and  like  traffic  would  move  for  this 
short  distance  by  air.  The  record  shows  that  applicants 
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principal  witness  stated  that  “the  time  element 
24S91  would  be  the  thing  we  want  to  sell  on  now”  (Tr., 

p.  38) ;  that  applicant’s  rates  are  considerably 
higher  than  those  by  truck  or  rail  (Tr.,  p.  39) ;  and  that 
it  is  quite  possible  to  load  a  truck  with  citrus  fruits  in 
the  valley  at  night  and  be  in  San  Antonio  on  the  next 
morning  (Tr.,  p.  39).  In  the  face  of  this  evidence  of  ap¬ 
plicant’s  own  witness,  there  is  not  the  slightest  basis  in 
this  record  for  believing  that  Airnews  will  move  any  such 
traffic  to  San  Antonio  at  compensatory  rates.  When  the 
Board  speaks  of  “a  rich  potential  market  for  an  experi¬ 
mental  air  freight  operation,”  it  is  indulging  in  illusions 
not  based  on  or  related  to  any  facts  of  record. 

In  the  next  paragraph  on  page  52,  the  Board  states  in 
a  negative  fashion  that  Airnews  would  have  the  advan¬ 
tage  of  high  load  factors  southbound  by  reason  of  its 
arrangement  with  the  Express  Publishing  Company  for 
the  transportation  of  its  newspapers.  Insofar  as  the 
Board’s  statement  leaves  the  impression  that  freight  load 
factors  southbound  out  of  San  Antonio  are  generally 
less  than  those  northbound  into  that  point,  it  is  not  sup¬ 
ported  by  the  record.  For  instance,  the  latest  figures  of 
Braniff  for  the  first  three  months  of  1949  show  the  air 
freight  movement  southbound  out  of  San  Antonio  is  ap¬ 
proximately  ten  times  that  of  northbound  into  San 
Antonio.1 


1  AIR  CARGO  (pounds) 

On  Off  Total  Thru 

SOUTHBOUND  • 

San  Antonio  .  9,970  25,193 

Corpus  Christi  .  866  22,375  3,680 

Brownsville  .  3,680 

NORTHBOUND 

Brownsville  .  222  222 

Corpus  Christi  .  2,335  60  2,497 

San  Antonio .  178 
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In  this  single  paragraph  consisting  of  two  sentences, 
the  Board  glosses  over  a  number  of  involved  problems 
concerning  this  application.  Applicant  is  a  contract  car¬ 
rier,  transporting  newspapers  for  the  Express 
24892  Publishing  Company  which  publishes  two  of  the 
three  daily  newspapers  in  San  Antonio.  The 
schedules  of  applicant  are  made  to  fit  in  with  the  issues 
of  the  paper.  At  the  time  of  the  hearing  applicant  had 
no  plans  to  change  its  operation  upon  the  receipt  of  a 
certificate  (Tr.,  p.  30).  The  San  Antonio  Light  is  a  com¬ 
peting  newspaper,  and  applicant  did  not  know  whether 
it  would  transport  editions  of  the  Light  to  the  Valley  or 
whether  it  would  put  on  a  special  schedule  to  accommo¬ 
date  the  Light  (Tr.,  p.  31).  In  short,  the  record  shows 
rather  clearly  that  applicant  has  no  intention  of  chang¬ 
ing  its  operation  and  that  it  will  continue  to  be  a  contract 
carrier  with  respect  to  its  southbound  movement. 

In  reality  then,  this  proposal  of  applicant  is  to  operate 
as  a  contract  carrier  southbound  and  as  a  common  carrier 
of  freight  northbound.  This  intermingling  of  the  two 
types  of  operation  creates  many  problems.  The  Board 
has  had  some  experience  with  this  proposal  in  recent 
months.  The  Interstate  Commerce  Commission  has  had 
much  wider  experience  and  has  concluded  that  contract 
carriage  in  one  direction  and  common  carriage  in  the 
other  is  inconsistent  with  the  public  interest.  See  Geraci 
Contract  Carrier  Application ,  7  M.  C.  C.  368;  Tocsin 
Lumber  &  Grain  Co.  Contract  Carrier  Application ,  21 
M.  C.  C.  351.  It  would  seem  that  the  Board  might  well 
be  guided  by  the  experience  of  its  sister  agency  regulat¬ 
ing  transportation.  This  is  particularly  true  when  it  is 
remembered  that  the  applicant  will  have  to  obtain  a  cer¬ 
tificate  from  the  Interstate  Commerce  Commission  and 
the  Railroad  Commission  of  Texas  before  it  may  law- 
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fully  transport  freight  from  the  56  communities  it  claims 
it  will  serve,  its  present  transportation  of  newspapers  is 
exempt  under  Section  205(b)(7)  of  the  Interstate  Com¬ 
merce  Act  as  “motor  vehicles  used  exclusively  in  the 
distribution  of  newspapers.”  If  Airnews  should  trans¬ 
port  freight  in  the  same  vehicles,  it  would  lose  its  exemp¬ 
tion  and  would  be  faced  with  the  above  decisions  with 
respect  to  contract  carriage  in  one  direction  and  common 
carriage  in  the  other.  Apparently  the  Board  has  given 
no  consideration  to  these  problems. 

24893  In  the  first  paragraph  on  page  53  of  the  Ten¬ 
tative  Opinion,  the  Board  calls  attention  to  the 
fact  that  in  its  original  application  Airnews  sought  au¬ 
thority  to  transport  air  mail  but  later  withdrew  that 
request.  The  Board  then  states  that  such  a  right  is  “not 
an  inseparable  part  of  the  authority  requested.”  If  the 
Board  meant  that  it  was  possible  for  Airnews  to  have 
sought  such  authority  to  transport  property  without  air 
mail,  we  have  no  quarrel  with  the  Board’s  statement;  on 
the  other  hand,  the  case  that  applicant  presented  was 
built  ahnost  entirely  on  its  desire  and  the  claimed  need 
for  the  transportation  of  air  mail.  At  page  22  of  the  rec¬ 
ord,  the  following  testimony  appeared  on  cross  exami¬ 
nation  : 

“Q.  And  would  it  be  correct,  sir,  to  say  that  one 
of  the  basic  purposes  for  your  application  for  a 
scheduled  certificate  of  convenience  and  necessity  is 
to  make  provision  for  carriage  of  the  mails? 

“A.  Yes,  sir”. 

This  is  further  borne  out  by  the  fact  that  applicant’s 
witness,  Whitehead  (Tr.,  p.  65)  made  what  was  called  a 
survey  for  the  purpose  of  attempting  to  show  the  need 
for  air  mail  service.  It  was  only  after  the  Post  Office 
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Department  had  indicated  that  it  did  not  iavor  transpor¬ 
tation  of  air  mail  in  all-cargo  flights  and  the  Examiners 
had  recommended  against  the  authorization  to  transport 
air  mail,  that  applicant  withdrew  its  request  for  such 
authority. 

Without  the  right  to  transport  air  mail,  applicant  has 
not  olfered  a  scintilla  of  evidence  to  show  public  need 
for  service  to  any  point.  It  has  made  no  claim  that  there 
is  need  for  service  to  the  airline  terminals,  which  already 
have  direct  air  service.  The  theory  of  its  case  was  that 
the  mail  could  be  readily  handled  with  the  newspapers, 
and  if  there  should  be  any  freight  moving  northbound, 
that  likewise  could  be  handled  with  the  air  mail.  Appli¬ 
cant  did  not  offer  a  single  witness  residing  in  this  terri¬ 
tory  for  which  it  claimed  the  need,  to  prove  the  existence 
of  any  traffic  that  would  move  by  air.  Without 
24894  such  evidence,  there  is  not  a  shred  of  proof  to 
sustain  the  issuance  of  a  certificate  of  public 
convenience  and  necessity  to  applicant. 

In  connection  with  applications  to  transport  freight,  it 
is  possible  to  obtain  definite  proof  as  to  need  for  service, 
because  the  shippers  of  freight  will  usually  have  contin¬ 
uing  needs  that  would  have  to  be  satisfied  from  time  to 
time.  It  is  much  easier  to  obtain  such  evidence  than  in 
connection  with  passengers,  because  a  particular  indi¬ 
vidual  might  use  passenger  service  only  once  or  twice  or 
might  never  know  whether  he  will  have  need  for  the 
service  until  the  occasion  arises.  The  Interstate  Com¬ 
merce  Commission  has  heard  many  thousands  of  cases 
concerning  applications  for  certificates  to  transport 
freight,  and  never  grants  such  applications  except  upon 
proof  of  the  need  for  service  by  shippers  or  receivers  of 
!  freight.  The  conclusion  that  freight  will  move  hv  a  given 
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transportation  agency  cannot  be  derived  from  statistics 
of  production  or  population  alone.  Therefore,  this  inter- 
venor  urgently  insists  that  by  withdrawal  of  its  claim 
for  air  mail  service,  applicant  has  not  made  out  a  prima 
facie  case  of  public  convenience  and  necessity  and  that 
the  conclusion  of  the  Tentative  Opinion  to  issue  such  a 
certificate  is  not  based  on  evidence  or  adequate  findings. 

At  the  bottom  of  page  53  of  its  Tentative  Opinion,  the 
Board  makes  this  statement: 

“Our  finding  of  public  convenience  and  necessity 
with  reference  to  Airnews  has  been  reached  in  some 
measure  because  of  the  assurance  of  adequate  south¬ 
bound  loads  in  this  particularly  ‘one  direction’  area.” 

We  submit  that  the  above  is  an  understatement  of  the 
reasoning  of  the  Board.  The  Board  has  concluded  that 
because  Airnews  will  have  the  newspapers  to  haul  south¬ 
bound  for  its  parent  company,  a  certificate  should  be 
issued  to  Airnews  in  order  to  utilize  the  space  north¬ 
bound.  That  is  the  entire  basis  of  its  decision,  and  we 
submit  that  it  is  insufficient,  because  it  alone  does  not 
constitute  public  convenience  and  necessity.  Such 
24895  an  operation  would  constitute  private  transpor¬ 
tation,  and  not  public  carriage. 

The  next  sentence  in  this  paragraph  is  “It  has  pre¬ 
sented  a  satisfactory  plan  of  operation”.  This  is  a  glar¬ 
ing  misstatement.  Nowhere  in  the  record  or  in  the 
findings  is  there  a  plan  of  operation  for  the  hauling  of 
freight.  Newspapers  can  be  dropped  off  the  truck  and 
turned  over  to  distributors  at  definite  places.  Freight, 
on  the  other  hand,  particularly  perishables,  must  be 
stored  some  place  before  being  transported.  Applicant 
has  no  plan  whereby  the  freight  can  be  picked  up  and 
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brought  to  the  truck  terminal  in  the  Valley.  Applicant 
has  no  plan  for  station  agents  or  for  storage  or  protec¬ 
tion  for  such  freight.  Applicant  has  no  plan  for  the  han¬ 
dling  or  storage  of  freight  at  the  truck-air  terminal. 
Applicant  has  no  experience  with  the  problem  and  no 
conception  of  how  it  would  operate  if  it  received  a  cer¬ 
tificate.  The  other  applicants  in  this  proceeding  have  had 
experience  in  the  transportation  of  freight  but  even  they 
have  not  come  forward  with  any  practical  plan  or  method 
of  operation  in  the  transportation  of  perishables.  For 
this  reason,  it  is  hardly  to  be  expected  that  this  appli¬ 
cant,  without  experience  in  the  handling  of  ordinary 
freight,  could  devise  a  plan  for  the  shipment  of  perish¬ 
ables  with  four  handlings,  namely,  from  farm  to  truck 
terminal,  on  to  applicant’s  truck,  off  the  truck  to  the  air¬ 
plane,  off  the  airplane  to  another  truck  or  plane.  The 
number  of  handlings  required  would  alone  show  that 
such  an  operation  could  not  possibly  be  economical  or 
profitable.  Furthermore,  applicant  has  not  showm  how 
transfers  would  be  made  from  airplane  to  airplane  in 
San  Antonio.  The  Board’s  discussion  contains  no  state¬ 
ment  as  to  the  plan  of  operation,  and  the  conclusion  that 
applicant  “has  presented  a  satisfactory  plan  of  opera¬ 
tion”  is  without  foundation  in  fact,  because  Airnews 
presented  no  plan  of  operation.2 
24896  Upon  full  analysis,  these  conclusions  definitely 
appear:  (1)  The  Board  in  its  Tentative  Opinion 


2  Examiner  Cusick:  Yon  know  what  your  present  operations  aref 
The  Witness:  That’s  right. 

Examiner  Cusick:  Do  you  intend  to  follow  that  type  of  operation  if  the 
Board  were  to  certificate  Airnews  on  a  scheduled  basis  and  you  also  carried 
mail?  The  one  change,  as  I  understand  it,  would  be  the  carrying  of  mail 
by  Airnews;  is  that  correct? 

The  Witness:  That  is  Correct.  (Tr.  pp.  30-31). 


1228 


Braniff  Exceptions 

recognized  that  the  problem  with  respect  to  Airnews  was 
definitely  different  from  that  in  connection  with  the 
other  applicants;  (2)  the  Board  has  failed  to  discuss  or 
to  make  adequate  findings  concerning  the  particular  facts 
and  issues  presented  by  Airnews’  application;  (3)  appli¬ 
cant’s  elimination  of  its  claim  as  to  the  need  for  air  mail 
service  to  small  places  in  the  Bio  Grande  Valley  has  re¬ 
moved  the  principal  peg  upon  which  applicant  based  its 
claim  of  public  convenience  and  necessity;  and  (4)  the 
Board  has  relied  almost  entirely  upon  the  fact  that  Air¬ 
news  will  have  traffic  available  southbound  in  the  form 
of  newspapers  carried  for  its  parent  company,  without 
having  any  evidence  or  making  any  underlying  findings 
of  fact  to  support  the  ultimate  conclusion  as  to  public 
convenience  and  necessity.  Therefore,  intervenor  strongly 
urges  that  there  is  no  basis  for  the  proposed  certificate 
of  public  convenience  and  necessity  and  asks  that  the 
application  be  denied. 

General  Exception 

12.  Exception  is  taken  to  the  Board’s  assumption  of 
power  to  grant  certificates  under  its  claimed  “promo¬ 
tional  and  developmental  responsibility”  apart  from  ev¬ 
idence  and  facts  of  record  i(Tent.  Op.,  pp.  26-30). 

Reasons  in  Support  of  Exception  No.  12 

The  Board’s  conclusion  to  grant  certificates  in  this 
case  is  not  based  upon  facts  of  record  but  upon  its  idea 
that  it  has  been  endowed  with  power  to  indulge  in  exper¬ 
iments  along  various  lines  to  promote  and  develop  trans- 
portation  by  air.  There  is  a  distinct  difference  of  opinion 
among  the  members  of  the  Board  on  this  point.  The 
majority  opinion  is  expressed  under  the  subtopic  “Nature 
of  the  Issues”  beginning  on  page  26.  The  minority  opin- 


t 


Braniff  Exceptions 


ion  is  expressed  in  the  dissent  of  Member  Jones  and  is 
treated  at  length  in  the  45  pages  of  his  individual 
24897  opinion.  In  view  of  the  sharp  conflict  of  views 
reflected  in  the  Tentative  Opinion  of  the  Board, 
it  is  unnecessary  for  this  intervenor  to  discuss  in  detail 
these  differences  in  viewpoint. 

It  is  sufficient  for  the  purposes  of  this  exception  to 
point  out  that  the  Board  is  required  by  the  statute  to 
hold  a  hearing  and  to  issue  a  report  based  upon  the  evi¬ 
dence  submitted.  To  assume  that  the  Board  has  power 
to  act  beyond  the  evidence,  based  upon  its  own  hypothe¬ 
ses  or  ideas  as  to  what  would  be  good  for  the  industry 
in  an  experimental  or  developmental  way,  is  to  make  the 
hearing  and  the  requirement  to  issue  a  report,  a  useless 
procedure  and  a  waste  of  everybody’s  time. 

It  is  also  fundamental  that  preambles,  like  that  of  the 
general  welfare  clause  of  the  Constitution,  do  not  con¬ 
stitute  a  grant  of  power.  Similarly,  the  statement  of  pol¬ 
icy  in  Section  2  of  the  Act  is  not  a  grant  of  power  but 
merely  a  general  statement  of  the  objectives  of  the  Act. 
Section  2  is  a  guidepost  or  standard  that  the  Board  may 
look  to,  in  weighing  evidence  before  it;  but  it  is  not  a 
source  of  power  unrelated  to  evidence. 

The  authority  given  the  Board  to  grant  certificates  of 
public  convenience  and  necessity  must  be  exercised  on 
the  basis  of  the  standards  set  up  in  the  Act,  and  the 
Board  has  no  greater  and  no  less  authority  than  other 
similar  agencies  exercising  like  powers.  The  Board  may 
assume  no  greater  power  because  the  words  promote  and 
develop  appear  in  the  policy  provisions  of  Section  2  of 
the  Act.  In  fact,  the  words  promote  and  develop  are  also 
used  as  objectives  in  the  regulation  of  surface  transpor¬ 
tation  and  may  be  found  in  the  National  Transportation 
Policy  as  set  forth  in  54  Stat.  L.  899. 
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“It  is  hereby  declared  to  be  the  national  transpor¬ 
tation  policy  of  the  Congress  to  provide  for  fair  and 
impartial  regulation  of  all  modes  of  transportation 
subject  to  the  provisions  of  this  Act,  so  administered 
as  to  recognize  and  preserve  the  inherent  advantages 
of  each;  to  promote  safe,  adequate,  economi- 
24898  cal,  and  efficient  service  and  foster  sound 

economic  conditions  in  transportation  and 
among  the  several  carriers;  to  encourage  the  estab¬ 
lishment  and  maintenance  of  reasonable  charges  for 
transportation  services,  without  unjust  discrimina¬ 
tions,  undue  preferences  or  advantages,  or  unfair  or 
destructive  competitive  practices;  to  cooperate  with 
the  several  States  and  the  duly  authorized  officials 
thereof;  and  to  encourage  fair  wages  and  equitable 
working  conditions; — all  to  the  end  of  developing , 
coordinating,  and  preserving  a  national  transporta¬ 
tion  system  by  water,  highway,  and  rail,  as  well  as 
other  means,  adequate  to  meet  the  needs  of  the 
commerce  of  the  United  States,  of  the  Postal  Serv¬ 
ice,  and  of  the  national  defense.  All  of  the  provi¬ 
sions  of  this  Act  shall  be  administered  and  enforced 
with  a  view  to  carrying  out  the  above  declaration 
of  policy.”  (emphasis  supplied). 

It  is  a  fundamental  rule  of  our  form  of  Government 
that  Congress  may  not  delegate  its  legislative  power  and 
that  when  it  creates  administrative  agencies,  it  must  set 
up  the  standards  by  which  they  are  to  be  guided.  Any 
attempt  to  transfer  legislative  power  or  to  construe 
legislation  as  granting  such  power,  is  void  as  transcend¬ 
ing  the  Constitution.  Schechter  Poultry  Corp.  v.  United 
States ,  295  U.  S.  495,  79  L.  Ed.  1570;  Panama  Refining 
Co.  v.  Ryan,  293  U.  S.  388,  79  L.  Ed.  446.  When  the  Board 
assumes  to  act  beyond  the  evidence,  it  is  from  a  legal 
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standpoint  an  attempt  to  usurp  legislative  power,  which 
is  void. 

Petition  for  Oral  Argument 

The  issues  in  this  case  have  been  greatly  changed  since 
the  original  oral  argument  before  the  Board.  The  wild 
claims  of  applicants  as  to  traffic  potential  and  need  and 
demand  for  service  have  been  exploded  by  the  actualities 
of  the  facts  of  operation  under  Section  292.5  of  the  Eco¬ 
nomic  Regulations.  With  respect  to  the  proposed  author¬ 
ization  of  Slick  between  the  Texas  area  and  Chicago,  the 
evidence  shows  conclusively  that  there  is  no  need  for 
such  authorization.  Furthermore,  in  its  Tentative  Opin¬ 
ion  the  Board  has  failed  to  consider  the  effect  of  the 
authorization  upon  Braniff  and  other  carriers,  which  it 
should  consider  before  actually  issuing  the  certif- 
24899  icate. 

With  respect  to  Aimews,  the  Tentative  Opin¬ 
ion  fails  to  discuss  many  of  the  pertinent  facts  and  issues. 
The  underlying  basis  of  the  application,  namely,  the 
transportation  of  air  mail  in  connection  with  newspa¬ 
pers,  has  now  been  taken  out  of  the  case  and  there  is  no 
real  evidence  upon  which  the  Board  can  make  a  finding 
of  public  convenience  and  necessity.  The  Board  has  stated 
in  its  Tentative  Opinion  that  the  general  discussion  does 
not  apply  to  Airnews  but  it  has  failed  to  set  forth  any 
underlying  facts  or  findings  to  support  the  issuance  of 
a  certificate. 

For  the  above  reasons,  it  is  urgently  necessary  that 
oral  argument  be  granted.  This  is  particularly  true  in  a 
case  of  this  character  with  such  wide  differences  in  views 
of  the  members  of  the  Board,  as  indicated  by  the  Tenta¬ 
tive  Opinion  and  dissents,  and  further  by  the  fact  that 
the  decision  with  respect  to  Aimews  seems  to  have  been 
carried  along  with  the  general  conclusions,  and  without 
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the  necessary  individual  consideration  deciding  the  un¬ 
usual  issues  and  questions  presented  therein. 

1  Respectfully  submitted, 

1  (Signed)  Hubert  A.  Schneider 

Hubert  A.  Schneider 

(Signed)  Philip  S.  Peyser 
Philip  S.  Peyser 
815  15th  Street,  N.  W., 
Washington  5,  D.  C. 
Attorneys  for  Braniff  Airways,  Inc., 

Intervenor 
•  •  »  •  • 

May  19,  1949. 
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•  •  #  •  • 

Exceptions  to  Tentative  Opinion 
Request  for  Oral  Argument 

and 

Protest  Against  Issuance  of  Certificates 

on  behalf  of 

Chicago  and  Southern  Air  Lines,  Inc. 

L 

Introduction 

Hearings  in  this  case  were  opened  in  Fort  Worth, 
Texas  in  November,  1946,  and  were  completed  in  Wash¬ 
ington,  D.  C.  in  January,  1947.  In  June  of  1947  the  Board 
issued  an  exemption  order  permitting  the  applicants  here¬ 
in  to  engage  in  scheduled  cargo  service  in  interstate  and 
overseas  air  transportation  pending  decision  in  this  pro- 
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ceeding.  The  Examiners7  Report  was  issued  in  March, 
1948. 

In  September,  1948,  oral  argument  of  the  case  was  had 
before  the  Board.  Thereafter,  in  order  to  bring  within 
this  record  full  data  with  respect  to  the  operations  of 
the  applicants  under  exemption  order,  the  record  was  re¬ 
opened  and  further  hearing  was  held.  The  record  was 
then  certified  to  the  Board  for  initial  decision  and,  on 
April  29,  1949,  the  Board  served  its  Tentative  Opinion. 

In  its  Tentative  Opinion  the  Board  has  suggested  cer¬ 
tification  of  U.  S.  Airlines  to  duplicate  Chicago  and 
Southern’s1  air  freight  service  between  New  Orleans  and 
the  four  principal  C.  &  S.  cities  of  the  Great  Lakes  region. 
This  traffic  represents  71.4%  of  the  potential  (based 
on  population)  available  to  C.  &  S.  The  Board  has  also 
suggested  certification  of  Slick  to  duplicate  Chicago  and 
Southern’s  air  freight  service  between  Houston  and  seven 
of  the  principal  midwestern  cities  served  by  C.  &  S.  This 
traffic  represents  85.8%  of  the  potential  available  to  C.  &  S.2 

In  its  Tentative  Opinion  the  Board  has  made  certain 
errors  both  of  law  and  of  fact.  The  findings  and  conclu¬ 
sions  contained  in  such  Opinion  are  untenable  insofar  as 
the  operations  tentatively  certificated  for  competition 
with  C.  &  S.  are  concerned. 

24321  Chicago  and  Southern  submits  these  Exceptions 
and  requests  the  privilege  of  oral  argument  in  an 
effort  to  call  the  attention  of  the  three  majority  members 
to  these  errors  and  to  afford  the  Board  a  reasonable 
opportunity  to  issue  a  final  order  and  opinion  in  compli¬ 
ance  with  the  law  and  the  facts  of  record.  C.  &  S.  alleges 
that  if  the  Board  either  fails  to  recognize  C.  &  S.’  unique 
position  or  declines  to  apply  the  provisions  of  the  Act 

1  All  carriers  hereinafter  referred  to  by  their  commonly  abbreviated 
names. 

2  See  Appendix  A. 
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to  the  facts  of  record  as  they  affect  C.  &  S.  and  refuses 
to  correct  its  Tentative  Opinion,  the  Board  will  commit 
reversible  error. 

In  addition,  under  the  provisions  of  the  Board’s  Tenta¬ 
tive  Opinion,  opportunity  is  granted  'to  request  -oral 
argument  and  to  enter  written  protest  against  issuance 
of  the  proposed  certificates.  Inasmuch  as  the  reasons  to 
be  offered  in  support  of  Chicago  and  Southern’s  excep¬ 
tions  to  the  Tentative  Opinion  also  directly  support  its 
request  for  argument  and  its  protest  against  issuance  of 
the  proposed  certificates  to  Slick  and  U.  S.  Airlines,  these 
three  procedural  documents  have  been  incorporated  into 
this  single  document. 

EL 

General  Exceptions 

(1)  Exception  is  taken  to  the  finding  that  the  basic 
issue  involved  in  this  proceeding  is: 

“. . .  primarily  promotional  in  character  and  relates 
to  developmental  rather  than  purely  regulatory  pur¬ 
poses.”  (T.  0.,  p.  26). 

and  to  the  related  finding  that : 

“. . .  we  cannot  agree  with  the  contention  that  the 
issue  of  public  convenience  and  necessity  in  the  pres¬ 
ent  case  is  to  be  resolved  solely  upon  the  basis  of 
past  and  current  facts  whose  weight  must  be  strictly 
weighed  as  in  the  adjudication  of  a  factual  issue  in 
a  court  of  law.”  (T.  0.,  p.  28). 

There  is  nothing  in  the  language  or  legislative  history 
of  the  Civil  Aeronautics  Act,  or  in  the  language  or  legis¬ 
lative  history  of  the  Administrative  Procedures  Act 
(which,  incidentally,  is  fully  controlling  upon  the  Board 
and,  to  the  extent  necessary  is  to  be  interpreted  as  amend¬ 
ing  the  Civil  Aeronautics  Act),  which  could  justify  or 
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even  suggest  the  findings  in  question.  In  the  statutory 
language,  the  Board’s  decision  must  be  rendered  upon 
consideration  of  the  whole  record  and  must  be  supported 
by  and  in  accordance  with  the  reliable,  probative  and  sub¬ 
stantial  evidence. 

As  dissenting  Member  Jones  put  it  quite  succinctly: 

“I  have  no  quarrel  with  accepting  reasonable  esti¬ 
mates  based  upon  reliable  and  probative  evidence, 
but  I  cannot  agree  with  the  majority’s  concept  that 
the  use  of  the  word  promote  in  the  Act  permits  the 
Board  to  accept  speculative  estimates  not  based  on 
substantial  evidence,  or  to  indulge  its  occult  powers 
to  envisage  the  shape  of  things  to  come,  giving  such 
weight  as  it  may  wish  to  such  visions,  and  deciding 
issues  so  important  to  our  national  welfare  upon  them.” 

The  Board  is  legally  bound  to  arrive  at  a  final  decision, 
and  the  courts  will  so  require,  fairly  based  on  facts  fairly 
found,  and  not  arbitrary,  capricious  or  fanciful.1 
24922  (2)  Exception  is  taken  to  the  failure  of  the  Board 

to  apply  the  proper  legal  tests,  well-founded  and 
established  through  precedent  and  recognized  by  the 
Board  since  its  inception,  to  the  facts  of  record  insofar 
as  service  competitive  with  the  existing  operations  of 
Chicago  and  Southern  is  concerned. 

In  a  long  and  unbroken  series  of  cases,  beginning  in 
1940  with  the  Board’s  first  decisions  on  new  route  applica¬ 
tions,  the  Board  has  repeatedly  held  that  the  factors  to 
be  considered  in  judging  the  public  convenience  and  neces¬ 
sity  for  proposed  new  services  should  be: 

(a)  Whether  the  proposed  service  will  serve  a  use¬ 
ful  public  purpose  responsive  to  a  public  need ; 

(b)  Whether  this  purpose  can  and  will  be  served 
adequately  by  existing  lines  or  carriers; 


1  United  Air  Lines  v.  Civil  Aeronautics  Board,  155  F.  (2d)  169  (1946). 
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(c)  Whether  it  can  be  served  by  the  applicant  with¬ 
out  impairing  the  operations  of  existing  carriers 
contrary  to  the  public  interest;  and 

(d)  Whether  the  cost  of  the  proposed  service  to  the 
Government  will  be  outweighed  by  the  benefit 
which  will  accrue  to  the  public  from  the  new 
service.1 

The  Board  cannot  casually  depart  from  these  fundamental 
principles,  yet,  in  applying  the  facts  of  record  to  the 
services  certificated  in  competition  with  the  existing  routes 
and  services  of  C.  &  S.,  the  Board  in  its  Tentative  Opinion 
has  attempted  just  that. 

This  Tentative  Opinion  contains  no  estimate  of  the  air 
freight  potential  between  the  North  Central  and  the  Texas 
and  Louisiana  Areas;  contains  no  findings  with  respect 
to  the  adequacy  of  the  existing  services  of  C.  &  S.,  Braniff, 
Delta,  Eastern  and  Capital  between  the  North  Central 
and  the  Texas  and  Louisiana  Areas;  contains  no  factual 
analysis  or  findings  based  upon  such  analysis  of  the 
effect  of  the  services  proposed  for  certification  upon  the 
existing  services  of  Chicago  and  Southern;  and  contains 
no  factual  analysis  or  findings  based  upon  such  an  analy¬ 
sis  of  the  cost  to  the  Government  through  increased  mail 
pay  needs  or  decreased  opportunity  for  early  self-suffi¬ 
ciency  insofar  as  Chicago  and  Southern  Air  Lines  is 
concerned. 

Conclusions  without  the  support  of  factual  findings  of 
this  type  will  not  be  supported  by  any  court  of  review  in 
the  country. 

(3)  Exception  is  taken  to  the  holdings  as  a  matter  of 
law: 

“. . .  that  any  carrier  authorized  by  its  certificate 
to  carry  property  is  thereby  authorized  to  carry  any 
kind  of  property  including  baggage,  express,  and 
freight”  (T.  0.,  p.  5) 


1  See  Appendix  B. 
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in  the  absence  of  language  expressly  excluding  “mail” 
from  the  connotation  of  the  word  “property”.  The  ex¬ 
ception  speaks  for  itself. 

m. 

Exceptions  Dealing  With  Potential 
and  Public  Need 

Exception  is  taken  to  the  following  findings : 

(4)  “. . .  there  is  a  public  need  for  a  test  of  all¬ 
cargo  carriage  by  carriers  concentrating  on  all-freight 
under  temporary  certificates.”  (T.  0.,  p.  35) 

(5)  “. . .  at  the  end  of  that  time  [a  fair  trial  period] 
the  Board  will  be  in  a  position  to  make  a  sound  ap¬ 
praisal  of  the  economic  potentialities  of  the  opera¬ 
tions.”  (T.  0.,  p.  35) 

24923  (6)  That  the  certificated  carriers  “miscon¬ 

strue  the  purpose  of  that  exemption  authority 
[Section  292.5]”  and  “...overlook  the  substantial 
differences  between  the  operations  it  permitted  and 
those  proposed  by  the  applicants  as  certificated  air 
carriers.”  (T.  0.,  p.  8) 

(7)  “. . .  the  determination  of  points  authorized  for 
scheduled  service  under  the  regulation  [Section  292.5] 
was  necessarily  arbitrary.  For  no  applicant  were 
such  points  the  same  as  are  proposed  for  certificated 
operations,  and  many  failed,  to  conform  to  an  eco¬ 
nomic  route  pattern.”  (T.  0.,  p.  8) 

(8)  “The  efforts  of  the  property-only  carriers 
have  been  directed  to  holding  their  own  in  the  air 
freight  market  pending  a  decision  in  this  case.”  (T.  0., 
p.  9) 

(9)  “From  the  point  of  view  of  any  shipper  whose 
use  of  air  freight  would  involve  a  considerable 
change  in  his  customary  business  methods  or  facili¬ 
ties,  the  tenuous  authority  of  the  applicants  logically 
tended  to  deter  any  full-scale  use  of  their  services.” 
(T.  0.,  p.  9) 
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(10)  “...we  must  reject  the  argument  that  the 
applicants  have  had  full  opportunity  to  prove  their 
case  in  operations  conducted  pursuant  to  Section 
292.5  of  the  Economic  Regulations.”  (T.  0.,  p.  9) 

(11)  That  authorization  of  all-cargo  service  be¬ 
tween  the  North  Central  and  the  Texas  and  Louisiana 
Areas  “would  provide  the  kind  of  experience  neces¬ 
sary  to  a  judgment  with  respect  to  the  permanent 
policy  which  may  be  required  by  the  national  inter¬ 
est.”  (T.  0.,  p.  36) 

In  the  first  place,  the  operations  authorized  under 
Section  292.5  of  the  regulations  were  intended  as  an 
experiment”.  No  amount  of  verbal  gymnastics  or  legal 
niceties  can  avoid  the  facts  of  the  case. 

Thus,  in  the  findings  w’hich  preceded  the  exemption 
order,  the  Board  said,  in  part: 

“During  this  interim  period  [between  June,  1947, 
and  final  decision  on  the  all-freight  applications]  it 
would  not  be  in  the  public  interest  to  terminate  or 
curtail  such  services  and  thereby  lose  the  benefit  of 
the  experience  being  obtained  in  this  new  field  of  air 
cargo ...”  (Italics  supplied) 

And  in  an  opinion  on  a  directly  related  case,  issued  ap¬ 
proximately  one  year  after  issuance  of  the  exemption, 
the  Board  held: 

“The  entry  of  these  carriers  into  the  air  freight 
field  on  this  basis  constitutes  an  experiment  of  great 
importance  to  the  public  as  a  test  of  whether  a  special¬ 
ized  air  freight  industry  can  be  developed  on  the  basis 
of  its  own  economic  ability  to  eotist”  (Italics  supplied) 

Not  only  was  the  exemption  order  construed  by  the 
Board  itself  as  an  experiment  to  determine  factual  re¬ 
sults  from  operating  experience,  but  it  was  specifically 
intended  to  test  whether  a  specialized,  single-purpose 
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carrier  could  exist  on  the  carriage  of  property  alone. 
Furthermore,  these  carriers  were  exempted  from  the 
otherwise  applicable  requirements  of  Parts  40  and  61  of 
the  Civil  Air  Regulations,  a  special  benefit  not  conferred 
upon  any  other  branch  of  the  scheduled  airline  industry. 

Were  this  not  enough,  at  the  time  of  the  original  oral 
argument,  certain  of  the  intervening  parties  called  the 
Board’s  attention  to  the  technical  rules  of  evidence  and 
procedure  which  rendered  unavailable  to  the  Board,  in 
reaching  its  decision  in  this  case,  much  if  not  virtually 
all  of  the  evidence  accumulated  during  the  course  of  the 
two-years  experiment.  The  Board  immediately  adopted 
the  extreme  course  of  reopening  the  record  and 
24924  granting  rehearing  with  respect  to  the  results  of 
these  actual  operations.  And  the  Board’s  recogni¬ 
tion  of  the  purposes  of  the  experiment  and  of  its  intention 
of  judging  the  applications  presented  upon  the  basis  of 
those  results  is  clearly  evident  in  the  following  finding 
from  its  order  of  reopening. 

“That  certain  of  the  applicants  in  this  proceeding 
have  been  authorized  for  more  th$n  a  year  to  operate 
as  common  carriers  of  air  cargo  on  a  scheduled  basis 
pursuant  to  Section  292.5  of  the  Board’s  Economic 
Regulations,  and  more  complete  data  with  respect 
to  the  results  of  such  operations  than  are  presently 
contained  in  the  record  should  be  made  available  to 
the  Board  for  determining  the  issues  involved  in  said 
proceeding  ”  (Italics  supplied) 

Nor  do  sweeping  generalities  with  respect  to  the  re¬ 
stricted  nature  of  the  points  served  or  the  economic 
feasibility  of  the  patterns  operated  pursuant  to  Section 
292.5  find  support  in  the  record  when  applied  to  the  facts 
with  relation  to  individual  applications.  Thus  Slick  was 
authorized  to  connect  Chicago,  Peoria,  St  Louis,  Indian¬ 
apolis  and  Detroit,  in  the  North  Central  Area,  with  Hous- 
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ton,  Fort  Worth,  Dallas,  San  Antonio  and  other  points 
in  the  Texas  area.  Nothing  added  in  the  Board’s  Tenta¬ 
tive  Opinion  by  way  of  operating  authority  to  Toledo, 
Ohio  or  Eagle  Pass,  Texas,  can  be  construed  by  any 
stretch  of  the  imagination  as  rendering  the  experience  of 
a  future  period  more  representative  than  what  has  occurred 
in  the  past.  Similarly,  U.  S.  Airlines  was  authorized  to 
connect  New  Orleans  and  other  points  in  the  Louisiana 
area  with  Chicago,  Detroit  and  Indianapolis  in  the  North 
Central  Area.  U.  S.  Airlines’  success,  or  lack  thereof, 
in  developing  an  economic  air  freight  operation  between 
these  areas  will  not  be  influenced  by  an  additional  ex¬ 
perimental  period  including  service  to  Morgan  City, 
Louisiana. 

Insofar  as  service  between  the  areas  involving  C.  &  S. 
is  concerned,  the  record  proves  conclusively  that  an  ex¬ 
periment  has  been  had  and,  the  facts  now  being  of  record, 
the  Board  is  legally  bound  to  apply  the  law7  to  those  facts. 
The  hopeful  desire  that  future  development  may  find  the 
skies  black  with  airplanes  is  understandable,  but  the  ex¬ 
perience  of  such  wishful  thinking  in  years  past  has  proven 
inescapably  the  tragic  consequences  in  dealing  with  theories 
rather  than  facts. 

Exception  is  taken  to  the  following  findings: 

(12)  “...it  is  neither  possible  nor  necessary  to 
determine  whether  this  growth  [in  air  freight  car¬ 
ried  by  the  certificated  carriers]  must  be  credited 
primarily  to  the  spur  of  competition  provided  by 
the  cargo  carriers,  or  whether  the  growrth  would  have 
occurred  without  them.”  (T.  0.,  p.  30) 

(13)  That  U.  S.  Airlines  has  operated  in  the  area 
encompassed  by  Route  C  insofar  as  service  between 
the  Louisiana  Area  (and  particularly  New  Orleans) 
and  Chicago,  Detroit,  Toledo  and  Indianapolis  is  con¬ 
cerned.  (T.  0.,  p.  61) 

(14)  That  “Subsequently  to  the  stabilization  of 
rates  U.  S.  Airlines  again  became  active  in  the  field 
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of  air  freight ...”  insofar  as  such  finding  implies 
that  U.  S.  Airlines  was  ever  active  in  the  carriage 
of  air  freight  between  the  Louisiana  Area  (and  par¬ 
ticularly  New  Orleans)  and  Chicago,  Detroit,  Toledo 
and  Indianapolis.  (T.  0.,  p.  61) 

(15)  That  C.  &  S.,  among  other  certificated  carriers, 
did  not  schedule  any  all-cargo  flights  over  its  routes 
in  September,  1948,  in  the  absence  of  a  corollary 
finding  that  neither  Slick  or  U.  S.  Airlines  scheduled 
any  cargo  flights  between  the  North  Central  Area 
and  the  Texas  and  Louisiana  Areas  during  the  same 
period. 

24925  On  the  contrary,  it  is  not  only  possible  but  it  is 
fundamentally  necessary  to  determine  the  extent 
to  which  “the  spur  of  competition”  of  the  all-cargo  car¬ 
riers  influenced  the  development  of  air  freight  traffic  over 
the  routes  of  C.  &  S. 

The  record  shows  (see  testimony  of  C.  &  S.  Witness 
Fay)  that  Chicago  and  Southern  entered  into  earnest 
cargo  promotion  and  development  even  prior  to  the  time 
that  the  applicants  proposed  herein  for  certification  com¬ 
petitive  with  C.  &  S.  had  filed  their  applications  with  this 
Board.  The  record  shows  that  Chicago  and  Southern  pro¬ 
duced  and  carried  air  freight  in  ever-increasing  volume 
and  that  this  source  of  revenue  soon  became  an  extremely 
important  part  of  the  company’s  non-mail  revenue.  The 
record  shows  that  the  C.  &  S.  air  freight  program  and 
service  has  been  aggressive,  ingenious  and  successful  But 
the  record  also  shows  that  no  air  freight  applicant  has 
operated  all-cargo  service  between  the  North  Central  and 
the  Louisiana  Areas  and  that  the  only  all-freight  appli¬ 
cant  service  between  the  North  Central  and  the  Texas 
Areas,  particularly  insofar  as  Houston  is  concerned,  has 
been  Slick  which  has  been  providing  an  irregular  and  in¬ 
frequent  service. 

The  record  thus  shows  that  the  development  of  air 
freight  service  between  the  areas  by  C.  &  S.  has  not  been 


1242 


1  C.&  S.  Exceptions 

due  to  the  spur  of  competition  from  the  all-cargo  carriers , 
and  it  is  less  than  common  justice  for  the  Board  not  to 
recognize  this  fact,  as  well  as  the  fact  that,  despite  au¬ 
thorization,  these  applicants  have  not  felt  that  economical 
operations  between  these  areas  were  possible. 

Exception  is  taken  to  the  following  findings: 

(16)  That  despite  the  fact  that  a  straight  projec¬ 
tion  of  the  growth  of  air  freight  over  the  last  two  years 
-would  indicate  that  by  1950  there  would  be  an  actual 
air  freight  movement  in  the  vicinity  of  200  million 
ton  miles  annually  and  250  million  ton  miles  by  1953, 

. .  we  believe  that  the  potential  air  freight  market  is 
many  times  greater  than  this  volume  of  traffic.”  (T. 
0.,  pp.  9-10) 

(17)  That  “Considering  the  time  savings  by  air 
freight  and  these  rate  comparisons,  we  find  that  a 
substantial  portion  of  the  volume  of  railway  express 
moving  over  300  miles  at  first  class  rates — 768  million 
ton-miles — is  air  freight  potential  even  at  present  air 
freight  rate  levels.”  (T.  O.,  p.  15) 

(18)  That  “On  the  basis  of  the  facts  of  record  with 
respect  to  these  special  areas  within  the  field  of  ex¬ 
isting  surface  traffic  moving  by  means  other  than  first- 
class  rail  express,  we  conclude  that  even  in  this  field, 
involving  competition  by  air  freight  against  substan¬ 
tially  lower  surface  rates,  special  opportunities  exist 
for  the  future  growth  and  expansion  of  air  freight 
traffic.”  (T.  O.,  pp.  15-16) 

(19)  That  “Yet  the  gap  between  air  freight  revenues 
and  expenses  is  not  great.”  (T.  0.,  pp.  19-20) 

(20)  That  “  ...  we  anticipate  no  further  rate  in¬ 
creases  of  such  magnitude  as  would  materially  change 
the  overall  potential  which  is  based  upon  rates  pres¬ 
ently  prevailing.”  (T.  0.,  p.  20) 

(21)  “The  assumption  that  prospective  increases  in 
air  freight  rates  will  be  in  accord  with  general  price 
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increases,  and  more  particularly  in  line  with  increased 
rates  in  competing  transportation  means,  so  that  the 
air  freight  potential  will  be  only  slightly  affected  by 
the  higher  rates.”  (T.  0.,  p.  13) 

(22)  That  .  .  even  in  the  absence  of  unusual  tech¬ 
nical  advances  which  would  permit  substantially  lower 
rates,  there  is  a  potential  domestic  traffic  for  air 
freight  of  not  less  than  one  billion  ton-miles  annually.” 
(T.  0.,  p.  21) 

There  are  absolutely  no  basic  data  of  record  which  can 
reasonably  be  cited  to  support  the  foregoing  findings.  In 
the  first  place,  the  majority  opinion  has  recognized 
24926  that  despite  the  cut  rates  which  have  existed  dur¬ 
ing  the  past  two  years  (a  period,  incidentally,  re¬ 
cognized  as  a  “sellers’  market”  with  respect  to  high-cost 
transportation),  a  projection  of  traffic  trends  to  1950  and 
even  to  1953  results  in  an  anticipated  total  traffic  of,  at 
most,  25%  of  the  majority’s  estimate  of  the  minimum 
future  flow.  It  will  be  noted  that  the  only  other  estimates 
of  record  (see  T.  0.,  p.  11)  contained  only  one  prognostica¬ 
tion  reaching  a  billion  ton  miles  at  any  rate  in  excess  of 
12  cents  per  ton  mile  and  that  that  single  forecast  (Doug¬ 
las)  was  so  far  beyond  even  the  majority’s  optimistic  pre¬ 
diction  as  to  render  it  valueless. 

The  Board  itself  recognized  that  any  really  successful 
penetration  of  the  railway  express  market  depends  upon 
the  achievement  of  much  lower  freight  rates  than  can  be 
reasonably  foreseen  for  many  years  to  come.  In  fact,  as 
the  dissent  notes,  one  billion  ton  miles  of  cargo  would 
represent  a  volume  of  traffic  doubling  the  total  1948  pas¬ 
senger  traffic  carried  by  all  domestic  carriers.  When  re¬ 
stated  in  this  fashion,  wffiat  starry-eyed  seer,  including  the 
applicants  themselves,  would  be  so  rash  as  to  expect  air 
freight  to  out-distance  air  passenger  traffic  in  the  near 
future. 
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Of  greater  significance,  however,  is  the  fact  that  the 
record  demonstrates  beyond  peradventure  of  doubt  that 
the  great  mass  of  the  air  freight  carried  to  date  has  been 
handled  at  rate  levels  which  are  in  fact  uneconomic  and 
which  must  be  substantiallv  increased  in  the  near  future. 
Thus  the  cargo  moving  in  1948  w~as  handled  at  an  average 
rate  of  12.68  cents  per  ton  mile  (see  Jones  dissent,  p.  21), 
which  resulted  in  an  average  loss  to  Slick  of  3  cents  and 
to  the  Flying  Tigers  of  2.5  cents  on  every  ton  mile  handled 
during  the  first  nine  months  of  1948. 

The  record  indicates  that  the  general  freight  rate  level 
has  been  set  on  the  basis  of  the  actual  operating  experi¬ 
ence  of  the  all-cargo  carriers.  Yet  the  absolute  necessity 
of  early  rate  increases  is  proven  by  the  mere  statement  of 
a  few’  of  the  deficiencies  of  the  costs  reported  by  these  op¬ 
erators.  Thus  allocations  are  made  between  the  expense  of 
air  freight  and  other  commercial  operations  on  undis¬ 
closed  bases;  operations  are  conducted  with  surplus  air¬ 
craft,  resulting  in  subnormal  depreciation  and  maintenance 
charges;  pilots,  mechanics,  dispatchers,  and  similar  per¬ 
sonnel  are  as  yet  un unionized;  in  many  cases  officers 
serve  at  no  salary  charge  to  the  freight  operation;  and 
last,  but  most  important  of  all,  the  carriers  have  been  ex¬ 
empted  from  those  provisions  of  Parts  40  and  61  of  the 
Civil  Air  Regulations  which  are  responsible  for  so  many 
of  the  tangible  as  well  as  intangible  expenses  of  the  all¬ 
purpose  carriers  who  have  enjoyed  the  benefit  of  no  such 
paternalistic  manna.  All  of  these  facts  are  of  record  but 
totally  ignored  by  the  majority. 

In  other  words,  the  record  is  replete  with  evidence  that 
costs  will  increase,  not  decrease.  The  past  losses  of  up¬ 
wards  of  2.5  cents  per  ton  mile,  or  roughly  20%  of  gross 
revenues ,  renders  completely  unrealistic  the  conclusion 
that  rates  will  not  rise  radically  and  that  any  increases 
should  be  balanced  by  comparable  increases  in  the  rates 
and  charges  of  competing  forms  of  transportation. 

Exception  is  taken  to  the  findings  that: 


l 
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(23)  “The  potential  market  appears  to  be  sufficient 
to  warrant  economic  operations  by  the  carriers  we  are 
certificating.”  (T.  0.,  p.  33). 

(24)  “Facts  of  record  lend  credence  to  the  asser¬ 
tions  of  the  applicants  that  air  freight  can  be  developed 
without  subsidy  from  the  Government  in  the  form  of 
mail  payments.”  (T.  0.,  p.  33) 

As  appears  from  the  material  following  Exceptions  (16)- 
(22),  supra,  there  presently  exists  a  gap  of  between  2.5 
and  3  cents  per  ton  mile  between  the  revenues  received 
from  the  carriage  of  air  freight  and  the  cost  of  carrying 
that  freight  as  reported  by  the  present  applicants.  These 
gaps  have  arisen,  and  continue,  despite  the  fact  that  the 
nation’s  economy  has  been  such  as  to  assist  full-scale  de¬ 
velopment  of  a  high-cost  transportation  media  and  despite 
the  fact  that  the  applicants  have  enjoyed  a  period  of  low 
cost  operations  which  can  not  be  expected  to  continue  or 
ever  again  return. 

24927  These  factors  apply  to  the  air  freight  picture  as 
a  whole,  where  the  statistics  are  tainted  by  heavy 
east-west  traffic  movements.  But  when  attention  is  trans¬ 
ferred  to  the  north-south  picture,  and  particularly  to  air 
freight  movements  between  the  North  Central  and  the 
Texas  and  Louisiana  Areas,  these  conclusions  can  no 
longer  be  made  -with  valid  force  and  effect  or  with  founda¬ 
tion  in  the  record.  Thus  Mr.  Earl  Slick  testified  that  his 
company  had  lost  and  continued  to  lose  heavy  sums  of 
money  in  its  Texas  service  (Tr.  pp.  149-150),  and  this 
service  included  flights  between  Texas  and  the  heavy- 
traffic  Northeast  Area  and  to  California,  so  that  the  po¬ 
tential  to  the  North  Central  Area  alone  would  present  an 
even  darker  picture.  Similarly,  one  of  the  principal  policy 
witnesses  for  U.  S.  Airlines  admitted  that  the  Louisiana 
Area  and  the  Texas  Area  would  support  one  small  carrier 
only  if  it  was  combined  with  other  areas  (Tr.  p.  2581). 
His  counsel  “confirmed  this  statement  at  oral  argument 
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with  the  further  admission  that  a  route  from  the  North 
Central  Area  to  the  Louisiana  Area  and  on  down  into  the 
Florida  Area  was  inadequate  and  that  unless  U.  S.  Air¬ 
lines  was  permitted  to  join  up  the  New  York  Area  with  the 
California  Area  their  operation  would  be  uneconomical. 

(25)  Exception  is  taken  to  the  finding  that  data 
filed  by  C.  &  S.  during  the  reopened  hearing  covering 
September  194S  did  not  afford  tonnage  figures  by 
areas  or  points  on  an  origination-destination  basis. 
(T.  0.,  p.  41). 

As  previously  noted,  the  Tentative  Opinion  contains 
many  sweeping  generalities  which  are  not  supported  in 
the  opinion  by  findings  of  fact  and  which  are  completely 
unsupported  in  the  record  insofar  as  service  between  the 
North  Central  and  the  Texas  and  Louisiana  Area  is  con¬ 
cerned.  However,  for  the  majority  to  have  made  a  positive 
finding  that  the  record  does  not  contain  origination  and 
destination  air  freight  data  covering  Chicago  and  South¬ 
ern’s  operations  during  September  1948  is  so  glaring  an 
oversight  as  to  cast  doubt  on  whether  the  opinion  was 
written  with  any  real  reference  to  the  record  at  all. 

At  the  reopened  hearing  Chicago  and  Southern  presented 
twenty-seven  legal-sized  pages  of  statistical  data  setting 
forth,  for  September  194S,  the  number  of  shipments,  the 
total  weight,  and  the  ton  miles  of  air  freight,  broken 
dowm  by  commodities,  moving  between  each  and  every 
pair  of  points  on  its  domestic  system.  In  addition,  total 
shipments,  total  weight  and  total  ton  miles  between  each 
pair  of  points  w*as  tabulated.  One  man,  in  fifteen  minutes, 
could  have  calculated  the  data  wdiich  the  Board  was  dis¬ 
cussing  on  page  41  of  its  Tentative  Opinion,  yet  not  only 
was  this  not  done  but  the  Board  specifically  found  that 
the  information  was  not  even  in  the  record.  On  the  con¬ 
trary,  the  Board  should  have  found  that  the  most  de¬ 
tailed  information  of  this  type  put  into  the  record  was 
offered  by  C.  &  S. 
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Exception  is  taken  to  the  following  findings: 

(26)  That,  insofar  as  service  between  the  North 
Central  and  the  Texas  and  Louisiana  Areas  is  con¬ 
cerned,  .  each  is  a  major  trading  area  in  the 
United  States  with  an  indicated  air  freight  potential 
sufficiently  large  to  warrant  inclusion  in  the  area 
service  experiment.”  (T.  0.,  p.  42) 

(27)  That  the  air  freight  potential  between  the 
Texas  and  North  Central  Areas  is  greater  than  be¬ 
tween  the  California  and  the  Northwest  Areas.  (T.  O., 
p.  43) 

(28)  That  “The  Louisiana  area  appears  very  similar 
in  general  characteristics  to  the  Southeast  area,  with 
its  principal  community  of  interest  with  the  North¬ 
east  and  North  Central  Areas,”  (T.  0.,  p.  43)  inso¬ 
far  as  such  finding  assumes  any  similarity  in  potential 
air  freight  movements  from  Louisiana  to  the  North 
Central  Area  as  contrasted  with  from  Louisiana  to 
the  Northeast  Area. 

(29)  That  “The  record  indicates,  however,  a  sub¬ 
stantial  potential  between  the  Northeast  and  North 
Central  areas,  on  the  one  hand,  and  the  Southeast  and 

Louisiana  areas,  on  the  other.”  (T.  0.,  p.  44). 

24928  Again,  in  each  of  these  findings,  the  Board  has 
attempted  to  gloss  over  actual  air  cargo  poten¬ 
tials  in  sweeping  generalities  without  reference  to  the 
facts  of  record.  It  is  completely  improper  to  attempt  to 
join  the  Southeast  and  the  Louisiana  Areas  in  an  effort 
to  find  sufficient  potential  to  justify  one  service,  and  it 
is  similarly  completely  improper  to  attempt  to  join  the 
North  Central  Area  with  the  Northeast  for  the  same  pur¬ 
pose.  This  would  be  logical  only  if  a  through-plane  service 
could  be  operated  from  the  Southeast  to  the  Northeast 
areas,  joining  the  Louisiana  with  the  North  Central  Areas 
as  intermediate  points  in  route.  But  such  a  service  can- 
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not  be  operated  feasibly  and  any  applicant  who  would 
propose  such  an  operation  would  automatically  adjudge 
himself  not  fit,  willing  and  able. 

Rather  the  Board  should  have  found  that  the  air  freight 
potential  between  the  Louisiana  Area  and  the  North 
Central  Area  is  the  least  of  all  of  the  inter-area  possibili¬ 
ties  considered  in  the  Opinion.  (T.  0.,  pp.  41,  43).  Also, 
in  listing  the  strength  of  the  various  pairs  of  areas  at 
Pages  40-41  of  the  Opinion,  the  Board  failed  to  include 
the  North  Central-Louisiana  segment.  If  it  had  done  so, 
obviously  that  pair  of  areas  would  have  been  at  the  bot¬ 
tom  of  the  list  of  all  possibilities  considered  in  the  Opinion. 

Exception  is  taken  to  the  following  findings : 

(30)  “There  is  little  dispute  between  the  parties  to 
this  proceeding  that  agricultural  produce  will  in  time 
contribute  an  important  part  of  total  air  freight 
volume.”  (T.  0.,  p.  19) 

(31)  The  assumption  inherent  in  the  Board’s  dis¬ 
cussion  of  air  freight  potential  between  the  North 
Central  and  the  Texas  and  Louisiana  Areas  that  air 
freight  rates  for  agricultural  produce  and  sea  foods 
will  decrease.  (T.  0.,  p.  44) 

(32)  The  assumption  that  the  sound  development  of 
air  freight  service  between  the  North  Central  and  the 
Texas  and  Louisiana  Areas  can  be  accomplished  only 
by  integration  of  property-only  routes  connecting  such 
areas  with  the  east-west  route  of  Slick  and  the  south¬ 
east-northwest  route  of  U.  S.  Airlines.  (T.  0.,  p.  44) 

(33)  That  Houston  is  a  major  city  “ .  .  .  for  the 
distribution  of  incoming  manufactures”  and  has  “ex¬ 
hibited  growth  as  a  center  of  Texas  industry”  inso¬ 
far  as  such  findings  infer  that  such  manufactures  and 
industry  exhibit  a  potential  northbound  movement  of 
air  freight  sufficient  to  justify  the  Slick  services  paral¬ 
leling  and  competitive  with  Chicago  and  Southern 
which  the  Board  has  tentatively  found  required.  (T. 
0.,  p.  48) 
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(34)  That  Houston  has  a  “large  yearly  fishery  catch 
that  appears  to  offer  a  large  air  freight  potential” 
insofar  as  such  finding  infers  a  need  for  air  freight 
service  from  Houston  to  Chicago  competitive  with 
C.  &  S.  and  Braniff  and  a  need  for  air  freight  service 
from  Houston  to  Peoria,  St.  Louis,  Indianapolis,  Fort 
Wayne,  Toledo  and  Detroit  competitive  with  C.  &  S. 
(T.  0.,  p.  48) 

(35)  That  Chicago,  Peoria,  St.  Louis,  Indianapolis, 
Fort  Wayne,  Toledo  and  Detroit  should  be  included 
on  Route  B  within  the  North  Central  Area  because 
“they  are  large  consumers  of  the  agricultural  products 
of  the  points  previously  indentified  and  because  of 
their  potential  for  traffic  origination  in  industrial 
manufactures  and  parts,  store  merchandise,  drugs  and 
medicines,  periodicals,  animal  products,  and  clothing” 
insofar  as  such  finding  infers  that  a  balanced  and 
heavy  flow  of  air  freight  can  be  developed  between 
those  points  and  the  Texas  Area,  and  particularly 
Houston,  in  competition  with  the  existing  services  of 
C.  &  S.  and  Braniff.  (T.  0.,  p.  49) 

(36)  That  New  Orleans  is  “the  outstanding  center 
of  commercial  activity  and  a  major  port  for  South 
American  trade”  and  also  that  “Gulf  fishing  is  an 
important  industry  there”,  insofar  as  such  finding 
infers  that  these  factors  would  justify  or  support 

an  all-freight  service  to  the  North  Central 
24929  Area  in  addition  to  and  competing  with  the 

existing  air  freight  services  of  Chicago  and 
Southern,  Delta  and  Eastern.  (T.  0.,  p.  48) 

(37)  That  Chicago,  Detroit,  Toledo  and  Indiana¬ 
polis  should  be  included  on  Route  C  in  the  North 
Central  Area  “because  they  are  large  consumers  of 
the  agricultural  products  of  the  points  previously 
identified  and  because  of  their  potential  for  traffic 
origination  in  industrial  manufactures  and  parts, 
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store  merchandise,  drugs  and  medicines,  periodicals, 
animal  products,  and  clothing”  insofar  as  such  find¬ 
ing  infers  that  a  balanced  and  heavy  flow  of  air  freight 
can  be  developed  between  these  points  and  the  Louisi¬ 
ana  Area,  and  particularly  New  Orleans,  in  competi¬ 
tion  with  the  existing  services  of  C.  &  S.,  Delta  and 
Eastern.  (T.  0.,  p.  49). 

(38)  That  the  lesser  distances  between  the  Louisi¬ 
ana  Area  and  North  Central  markets,  as  compared 
with  the  distances  from  California  and  Texas  to  the 
same  markets,  should  give  the  Louisiana  Area  a  fa¬ 
vorable  competitive  margin  insofar  as  such  finding  in¬ 
fers  a  need  for  service  and  the  possibility  of  a  suc¬ 
cessful  additional  service  between  the  Louisiana  Area 
and  the  North  Central  points  served  by  C.  &  S.,  Delta 
and  Eastern.  (T.  0.,  pp.  44-45) 

These  are  the  only  findings  in  the  opinion  which  relate 
directly  to  the  question  of  potential  traffic  between  the 
North  Central  and  the  Texas  and  Louisiana  Areas.  Yet 
here  again  the  references  are  couched  only  in  vague  and 
general  terms.  There  is  continued  and  intentional  inter- 
mixing  of  the  Northeast  with  the  North  Central  Area  and 
of  the  Southeast  with  the  Louisiana  Area.  Yet  in  no  in¬ 
stance  has  the  Opinion  attempted  to  consider  the  poten¬ 
tial  from  the  North  Central  Area  to  the  Louisiana  Area, 
or  even  from  the  North  Central  Area  to  the  Louisiana 
and  Southeast  Areas  combined.  The  same  is  true  with 
respect  to  the  Texas  and  the  North  Central  Areas.  In 
each  instance  there  is  no  effort  whatsoever  to  measure 
the  amount  of  traffic  which  may  reasonably  be  expected 
to  flow  over  the  specific  routes  approved. 

The  Board  has  made  no  findings  of  the  revenue  and  ex¬ 
penses  of  either  the  proposed  Slick  and  U.  S.  Airlines 
operations  in  general  or  as  applied  to  the  specific  routes 
between  the  North  Central  and  the  Texas  and  Louisiana 
Areas.  Yet  this  must  be  done  as  a  legal  necessity.  As  the 
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Second  Circuit  Court  of  Appeals  held  in  United  Air  Lines 
v.  Civil  Aeronautics  Board,  155  F.  (2d)  169  (U.  S.  C.  A. 
D.  C.  1946) : 

“If,  in  final  analysis,  the  question  in  the  case  had 
been  whether  the  establishment  of  the  new  route  and 
its  operation  by  Western  would  be  beneficial  for  West¬ 
ern,  a  finding  as  to  the  probable  revenues  and  ex¬ 
penses  might  well  have  been  essential  to  a  valid  con¬ 
clusion”  (Emphasis  supplied) 

That  holding,  obiter  dictum  in  the  United  Case,  is  directly 
in  point  here,  and  there  is  no  reason  to  believe  that  the 
courts  would  uphold  awards  of  such  serious  competitive 
significance  to  C.  &  S.  as  here  contemplated  without  ap¬ 
propriate  basic  findings  of  fact.  Vet  the  necessary  find¬ 
ings  cannot  be  made  upon  the  present  record. 

Exception  is  taken  to  the  following  findings. 

(39)  “Certainly,  the  presently  certificated  carriers 

have  in  their  passenger  traffic  a  type  of  carriage  of  such 
character  and  size  which  by  itself  should  provide 
ample  opportunity  under  honest,  economic  and  effi¬ 
cient  management  for  the  development  of  profitable 
operations.  There  seems  to  be  little  logic  in  believing 
that  a  monopoly  of  air  freight  would  make  the  bulk 
of  their  business — passenger-carrying — profitable. 

Neither  the  incidental  development  of  air  freight  in¬ 
herent  in  its  conduct  as  a  supplement  to  passenger 
business  nor  the  subsidization  of  the  passenger  busi¬ 
ness  by  the  freight  business  appear  desirable  as  a  mat¬ 
ter  of  public  policy  in  the  present  stage  of  the  develop¬ 
ment  of  air  transportation.”  (T.  0.,  pp.  25-  26) 

24930  and  to  the  Board’s  failure  to  find : 

(40)  “That,  in  view  of  the  apparently  low 
cargo  potential  in  the  North  Central-Texas-Louisiana 
region,  the  probability  that  an  all-cargo  service  will 
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serve  chiefly  to  divert  cargo  which  would  ordinarily 
move  in  combination  cargo-passenger  planes,  and  the 
lack  of  any  real  evidence  as  to  the  promotional  value 
at  this  time  of  cargo  capacity  in  addition  to  that  pro¬ 
vided  by  the  combination  service,  the  proper  develop¬ 
ment  of  air  freight  operations  between  the  areas  con¬ 
nected  by  Chicago  and  Southern  does  not  require 
all-cargo  operations  at  the  present  time.” 

and  to  the  Board’s  failure  to  find: 

(41)  “That  between  the  areas  presently  connected 
by  Chicago  and  Southern,  the  development  of  cargo 
traffic  should  be  directed  first  toward  greater  utiliza¬ 
tion  of  existing  capacity  and  the  operation  of  an  all- 
cargo  service  should  not  be  undertaken  until  there  is 
a  reasonable  need  for  such  service  over  and  above 
that  provided  by  the  combination  planes.” 

The  question  of  adequacy  of  existing  services  will  be 
taken  up  in  subsequent  exceptions.  But,  adequacy  as¬ 
sumed,  carriage  of  air  freight  either  is  or  is  not  profitable. 
If  it  is  profitable,  then  its  carriage  by  a  small  regional  car¬ 
rier  such  as  Chicago  and  Southern  obviously  will  tend  to 
strengthen  the  company’s  overall  economic  position.  If 
the  carriage  of  air  freight  is  not  economical,  then  certifi¬ 
cation  of  Slick  and  U.  S.  Airlines  in  competition  with  the 
existing  services  of  C.  &  S.  will  only  result  in  the  early 
bankruptcy  of  the  all-cargo  carriers  and  the  early  return 
of  C.  &  S.  to  the  Board  with  a  petition  for  increased  mail 
pay.  The  Board  is  thus  on  the  horns  of  an  insoluble 
dilemma  wrhen  it  argues  that  air  freight  cannot  help  the 
economic  position  of  the  small  regional  carrier  and  yet 
certificates  an  all-cargo  carrier  over  the  regional  carrier  in 
direct  and  paralleling  competition  for  the  great  bulk  of  its 
air  freight  potential.  The  tragedy  of  the  situation  is  that 
the  majority  opinion  neither  recognizes  nor  attempts  to 
deal  with  the  dilemma. 

The  Board  assumes  that  the  passenger  business  alone 
is  sufficient  to  allow  C.  &  S.  reasonable  opportunity  of 
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profitable  operations.  Yet  the  reports  stipulated  into  the 
record  indicate  that  Chicago  and  Southern’s  actual  den¬ 
sity  of  passenger  traffic  in  1948  was  43%  less  than  in 
1946.1 2  Certainly  that  is  not  the  type  of  rapidly  increasing 
passenger  traffic  upon  which  the  conclusion  can  be  based 
that  C.  &  S.  can  become  economically  self-sufficient  on  the 
passenger  traffic  potential  alone. 

The  Board  argues  on  the  theory  that  C.  &  S.  would 
have  a  monopoly  of  the  air  freight  business  between  the 
North  Central  and  the  Texas  and  Louisiana  Areas.  But 
from  Chicago  to  Houston,  C.  &  S.  has  the  competition  of 
Braniff  and  Eastern.  From  Chicago  to  New  Orleans  C. 
&  S.  has  the  competition  of  Eastern  and  Delta.  From 
Indianapolis  and  St.  Louis  to  New  Orleans  C.  &  S.  has  the 
competition  of  Eastern.  From  Detroit  to  New  Orleans 
C.  &  S.  has  the  competition  of  Eastern,  Capital  and  the 
Delta-TWA  interchange.  And  from  Toledo  to  New  Orleans 
C.  &  S.  has  the  competition  of  Capital.  The  airline  map 
belies  the  argument  that  C.  &  S.  might  have  a  “monopoly” 
of  air  freight  between  these  points  and  generalizations 
without  reference  to  facts  cannot  make  the  situation 
otherwise. 

In  the  recent  Pan  American  Transatlantic  Mail  Rates 
Case 2  the  Board  found  that  whereas  Pan  Am’s  passenger 
load  factors  declined  from  81%  in  1946  to  72%  in  1947 
to  67%  in  1948,  its  average  utilization  of  total  space  had 
declined  from  64%  in  1946  to  58%  in  1947  to  61%  in 
1948.  Based  on  these  figures  the  Board  held: 

24931  “It  would  appear  from  these  data  .  .  .  that 

the  combination  cargo-passenger  services  pro¬ 
vided  by  Pan  American  in  the  past  and  contemplated 
for  the  immediate  future  provide  ample  capacity  for 

1  Sec  Appendix  C.  f 

2  Pan  American  Airways ,  Transatlantic  Mail  Kates,  Docket  No.  1706, 
Statement  of  Tentative  Findings  and  Conclusions  (adopted  April  19,  1949) 
at  p.  11. 
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effective  promotion  of  cargo  traffic.  The  development 
of  cargo  traffic  should  be  directed  first  toward  greater 
utilization  of  existing  capacity  and  the  operation  of 
an  all-cargo  service  should  not  be  undertaken  until 
there  is  a  reasonable  need  for  such  service  over  and 
above  that  provided  by  the  combination  planes.” 

On  the  other  hand,  Chicago  and  Southern’s  passenger  load 
factors,  during  the  period  1946-1948,  declined  from  70.2% 
to  58.4%  to  56.3%,  while  its  average  utilization  of  total 
capacity  declined  from  60.6%  to  50.5%  to  49.5%.  In  other 
words,  Chicago  and  Southern’s  passenger  load  factors  and 
average  utilization  of  space  have  in  each  period  been  lower 
than  Pan  American’s,  and  by  a  substantial  margin.  It 
is  clear,  therefore,  that  the  rationale  of  the  Pan  Am  Case 
applies  with  equal  or  greater  force  in  the  present  proceed¬ 
ing,  and  that  the  general  conclusion  reached  in  the  former 
case  should  also  have  been  made  with  respect  to  Chicago 
and  Southern’s  air  freight  services  in  the  present  pro¬ 
ceeding. 

The  same  line  of  reasoning  compels  the  conclusion,  as 
also  reached  in  the  Pan  Am  Case,  that  the  development 
of  all-cargo  service  between  the  North  Central  and  the 
Texas  and  Louisiana  Areas  should  not  be  undertaken  until 
there  is  a  reasonble  need  for  such  service  over  and  above 
that  provided  by  combination  planes.  In  the  areas  in  ques¬ 
tion,  the  soundness  of  Chicago  and  Southern’s  position 
is  emphasized  by  the  fact  that  U.  S.  Airlines  has  operated 
no  all-cargo  flights  between  the  North  Central  Aeea  and 
Louisiana,  despite  the  existence  of  ample  authority  for 
such  service  under  Section  292.5.  Insofar  as  Slick  is  con¬ 
cerned,  its  irregular  and  infrequent  service  between  the 
North  Central  Area  and  Houston  has  been  characterized 
by  its  serious  backhaul  situation  and  by  the  fact  that  the 
losses  of  such  operations  have  been  so  substantial  as  to 
throw  the  entire  Slick  operation  into  the  red.  Further, 
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Slick’s  limited  operations  between  these  points  have  always 
been  as  part  of  through  transcontinental  operations  and  at 
no  time  has  a  potential  been  uncovered  sufficient  to  justify 
local  services  between  the  two  areas. 

Exception  is  taken  to  the  findings  that: 

(42)  “The  certification  of  the  property-only  carriers  will 
serve  the  national  defense  principally  to  the  extent 
that  this  action  will  bring  about  a  more  rapid  develop¬ 
ment  of  the  air  freight  market  and  lead  to  a  com¬ 
mercial  demand  for  air  freight  transportation  greater 
than  if  the  air  freight  field  were  left  exclusively  to  the 
certificated  carriers.”  (T.  0.,  p.  31) 

(43)  That  the  tentative  certifications,  to  the  extent  that 
they  would  permit  Slick  and  U.  S.  Airlines  to  parallel 
the  existing  certificated  operations  of  C.  &  S.  “promises 
to  be  beneficial  not  only  to  the  interests  of  the  nation’s 
commerce  but  to  the  national  defense  as  well  and  would 
contribute  to  the  fulfillment  of  the  promotional  and 
developmental  purposes  of  the  Civil  Aeronautics  Act.” 
(T.  0.,  p.  36) 

The  Board  has  made  no  findings  with  respect  to  the 
exact  nature  of  the  air  freight  potential  between  the  North 
Central  and  the  Texas  and  Louisiana  Areas.  It  has  made 
no  findings  with  respect  to  the  actual  amount  of  air  freight 
being  moved  between  these  areas  by  the  presently  certifi¬ 
cated  carriers  at  this  time.  It  has  made  no  findings  with 
respect  to  whether  or  not  the  plans  of  the  presently  certifi¬ 
cated  carriers  for  the  future  indicate  probable  service 
which  will  be  adequate  for  the  development  of  the  total 
potential.  It  is  obvious,  therefore,  that  conclusions  with 
respect  to  the  future  speed  of  development  of  the  total 
market  and  the  effect  of  such  development  upon  the  require¬ 
ments  of  the  national  defense  are  without  proper  findings 
of  fact  and  cannot  stand. 
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24932  IV. 

Exceptions  Dealing  with  Adequacy  of 

Existing  Service 

Exception  is  taken  to  the  Board’s  failure  to  find : 

(44)  That  C.  &  S.  established  a  fully-staffed  Cargo  De¬ 
partment  within  its  Traffic  and  Sales  Division  in  July, 
1945,  one  year  before  the  subject  applications  of  Slick 
and  U.  S.  Airlines  were  filed  with  the  Board,  under 
the  capable  supervision  of  the  Board’s  former  Chief, 
Tariffs  and  Service  Division,  Economic  Bureau. 

(45)  That  C.  &  S.  filed  appropriate  tariffs  and  inaugurated 
an  air  freight  service,  effective  August  15,  1946,  to 
and  from  each  and  every  one  of  the  cities  which  it 
presently  serves  and  that,  in  contrast  with  the  opera¬ 
tions  of  the  applicants  which  were  restricted  to  the 

1  high-potential  cities,  since  August,  1946,  C.  &  S.  has 
continuously  operated  an  adequate  air  freight  service 
to  and  from  each  and  between  all  of  the  cities  which 
it  is  presently  authorized  to  serve. 

(46)  That  C.  &  S.  entered  into  the  development  of  air 
freight  promptly,  vigorously  and  agressively. 

(47)  That  the  C.  &  S.  air  cargo  program  has  been  char¬ 
acterized  by  the  development  of  new  methods  and 
techniques,  and  that  C.  &  S.  has  played  an  important 
role  (albeit  in  relation  to  its  size  and  economic  posi¬ 
tion)  in  the  development  of  air  freight  movements  in 
the  United  States. 

(48)  That  C.  &  S.  has  been  successful  in  developing  a 
reasonably  heavy  movement  of  air  freight  over  its 
routes,  in  establishing  a  high  rank  within  the  industry 
in  terms  of  proportion  of  freight  revenues  to  total  non¬ 
mail  revenues,  and  in  maintaining  a  continuing  and 
increasing  volume  of  air  freight  business. 

(49)  That  C.  &  S.  has  been  operating  and  will  continue 
to  operate  at  overall  load  factors  providing  ample 
capacity  for  the  full  freight  potential  of  its  routes. 
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The  Board’s  Tentative  Opinion  has  made  absolutely  no 
findings  with  respect  to  the  past  or  future  adequacy  of 
Chicago  and  Southern’s  air  freight  service.  The  absence 
of  appropriate  findings  is  fatal  to  the  putative  certifica¬ 
tion  of  Slick  and  U.  S.  Airlines. 

Reference  to  the  testimony  of  C.  &  S.  Witness  E.  A.  J. 
Fay  at  the  original  hearing,  and  to  Chicago  and  Southern’s 
Exhibit  No.  1,  pp.  1-25  in  the  original  hearing  and  its  102 
pages  of  exhibits  in  the  reopened  hearing,  will  supply  the 
basis  for  the  findings  which  the  Board  should  have  made 
had  its  decision  been  reached  on  the  basis  of  facts  of 
record. 

Exception  is  taken  to  the  finding  that: 

(50)  “.  .  .  the  existence  in  the  field  of  cargo  carriers  is 
likely  to  provide  a  continuing  spur  of  competition  to 
presently  certificated  carriers.”  (T.  O.,  p.  30) 

and  to  the  Board’s  failure  to  find : 

(51)  That,  in  addition  to  the  combination-plane  services 
of  C.  &  S.  operating  between  the  North  Central  and 
the  Texas  and  Louisiana  Areas,  competitive  services 
(including  all-cargo  services)  are  operated  by  Braniff, 
Eastern,  Delta  and  Capital  and  that  the  air  freight 
market  between  these  areas  is  saturated  with  more 

than  adequate  service. 

24933  (52)  That  the  north-south  rail  operations  of  the 

Illinois  Central  Railroad  in  the  Mississippi 
Valley  provide  a  low-cost  freight  and  express  service 
far  more  competitive  in  both  price  and  speed  than  is 
average  for  the  country  as  a  whole  or  for  the  other 
area  pairs  considered  in  the  present  proceeding. 

(53)  That  Chicago  and  Southern’s  air  freight  service 
between  the  North  Central  and  the  Texas  and  Louisi¬ 
ana  Areas  is  fully  adequate  and,  when  considered  in 
conjunction  with  the  competitive  operations  of  other 
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certificated  carriers  connecting  these  regions,  is  more 
than  adequate. 

(54)  That  the  combination-plane  services  provided  by 
C.  &  S.  in  the  past  and  contemplated  for  the  future,  in 
addition  to  the  combination  and  all-cargo  services 
operated  by  presently  certificated  carriers  between  the 
same  areas  connected  by  C.  &  S.,  provide  ample  capa¬ 
city  for  effective  promotion  of  cargo  traffic  and  that 
additional  freight  service  by  all-cargo  carriers  is  not 
required. 

The  record  indicates  that  C.  &  S.  operates  daily  combina¬ 
tion-plane  air  freight  service  between  Chicago  and  New 
Orleans  and  Houston  and  between  Detroit  and  New  Orleans 
and  Houston  with  both  DC-3  and  DC-4  aircraft.  Braniff 
operates  daily  services  between  Chicago  and  Houston  with 
DC-3,  DC-4  and  DC-6  aircraft.  Eastern  operates  between 
Chicago,  St.  Louis,  Indianapolis,  Detroit  and  both  New 
Orleans  and  Houston  with  DC-3,  DC-4  and  Constellation 
aircraft.  Delta  operates  between  Chicago  and  New  Orleans 
with  DC-3,  DC-4  and  DC-6  aircraft,  and  in  conjunction 
with  TWA,  between  Detroit  and  New  Orleans  with  DC-3 
and  DC-4  aircraft.  Capital  operates  between  Detroit, 
Toledo  and  New  Orleans  with  DC-3  and  DC-4  aircraft. 
Eastern,  Delta  and  Braniff  operate  a  certain  amount  of 
all-cargo  service  in  this  area.  Yet  the  Tentative  Opinion 
contains  not  a  single  finding  with  respect  to  the  availability 
of  these  multiple  services  or  dealing  with  the  adequacy  of 
the  air  freight  lift  between  the  North  Central  and  the 
Louisiana  and  Texas  Areas  as  provided  by  the  presently 
certificated  carriers. 

Exception  is  taken  to  the  following  findings : 

(55)  That  “.  .  .  the  cargo  carriers  will  provide  a  valuable 
yardstick  for  measuring  the  alertness  and  efficiency 
of  other  carriers  of  cargo.”  (T.  0.,  p.  29) 

(56)  “In  addition  to  providing  a  yardstick  of  efficiency, 
the  property-only  carriers  will  also  provide  a  valuable 
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yardstick  of  costs”  and  that  “.  .  .  comparison  of  the 
costs  of  one  mail  carrier  with  those  of  another  mail 
carrier,  under  the  circumstances,  has  only  a  limited 
value.”  (T.  0.,  pp.  29,  30) 

As  previously  noted,  the  present  operating  costs  of  the 
all-cargo  carriers  bear  no  relation  to  the  actual  costs  of 
carrying  freight  in  scheduled  certificated  operations.  Thus 
until  such  time  as  the  freight  carriers  are  required  to  make 
proper  allocations  between  their  freight  operations  and 
their  other  sources  of  revenue,  both  private  and  commer¬ 
cial;  until  surplus  aircraft  have  been  replaced  with  new 
equipment  and  until  present  stocks  of  inexpensive  war 
surplus  maintenance  parts  and  spares  have  been  replaced; 
until  the  personnel  normally  subject  to  unionization  have 
been  exposed  to  organization ;  until  such  time  as  personnel 
have  been  on  the  payroll  a  sufficient  time  to  correct  the 
exaggerated  cost  picture  presented  when  a  majority  of 
employees  are  near  the  bottom  of  the  established  salary 
scales;  until  executives  are  paid  salaries  proportionate 
to  their  experience  and  time  on  the  job;  and  until  suffi¬ 
cient  time  has  passed  that  the  glamor  of  aviation  no  longer 
attracts  personnel  to  low-paid  positions  in  the  hope  of 
speedy  rise  to  the  top — until  all  these  and  similar  events 
have  transpired,  no  yardstick  will  be  available  for  any 
purpose. 

Furthermore,  the  yardstick  itself  has  little  logic.  The 
Board  has  recognized  that  many,  many  costs  will  be  higher 
for  small  carriers  than  for  large,  despite  the  inherent  ef¬ 
ficiency  of  management.  If  there  is  no  logic  in  com- 
24934  paring  Chicago  and  Southern’s  costs  with  those  of 
Eastern,  and  the  Board  has  found  that  there  is  not, 
then  there  is  no  logic  in  the  contention  that  the  operating 
costs  of  Slick  on  a  transcontinental  route  or  of  U.  S.  Air¬ 
lines  on  a  route  connecting  not  only  Louisiana  and  the 
North  Central  Area  but  also  the  Southeast  and  the  North- 


1260 


1  C.<&  S.  Exceptions 

east  will  be  any  measure  of  the  true  cost  of  carrying  freight 
from  Houston  to  Chicago  or  from  Detroit  to  Xew  Orleans. 

Finally,  the  Board  must  recognize  that  it  has  instituted, 
on  its  own  initiative,  various  investigations  looking  into 
such  complicated  questions  of  cost  as  what  are  the  proper 
commercial  rates  to  be  charged  for  the  carriage  of  air  mail, 
why  Eastern  is  able  to  operate  at  cost  levels  below  those  of 
United,  American  and  TWA,  and  whether  or  not  there  is 
merit  in  consolidation  of  airport  and  ticketing  services  of 
various  kinds.  The  Board  either  is  or  is  not  able  to  carry 
such  investigations  to  a  successful  conclusion.  If  the  Board 
is  able,  then  the  certification  of  all-cargo  operators  in  com¬ 
petition  with  C.  &  S.  to  establish  a  yardstick  of  cost  and 
efficiency  by  which  to  judge  Chicago  and  Southern’s  expen¬ 
ditures  is  not  only  unnecessary,  but  is  a  step  fraught  with 
such  disastrous  eventualities  as  to  be  foolhardy.  On  the 
other  hand,  if  the  Board  is  unable  to  determine  such  prob¬ 
lems  of  costing  through  the  administrative  process,  then 
not  only  is  its  current  program  of  investigation  a  useless 
thing  of  staggering  waste,  but  the  Board  itself  has  failed  * 
to  accomplish  that  which  other  administrative  agencies 
similarly  situated  handle  as  routine. 

V. 

Exceptions  Dealing  with  Diversion 
Exception  is  taken  to  the  following  findings: 

(57)  “The  unique  situation  underlying  past  competi¬ 
tion  between  the  applicants  and  the  certificated  air 
carriers  during  the  recent  period  of  air  freight  growth 
and  the  likelihood  of  a  continuing  growth  negative 
any  contention  of  diversion  in  the  ordinary  sense  of 
that  term.  The  applicants  in  the  past  developed  their 
traffic  from  that  traffic  potential;  they  did  not  divert 
it  from  the  certificated  carriers.  In  fact,  the  applicants 
and  the  certificated  carriers  alike  have  drawn  their 
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traffic  from  the  common  reservoir  of  the  air  freight 
potential.”  (T.  0.,  p.  22) 

(58)  “In  view  of  the  size  of  that  [air  freight]  poten¬ 
tial,  as  reasonably  estimated  on  the  present  record, 
there  is  reason  to  believe  that,  if  a  limited  number  of 
all-cargo  carriers  which  are  now  operating  should  be 
certificated,  they  will  continue  to  develop  their  traffic 
from  the  cargo  potential  rather  than  by  diversion  from 
the  certificated  carriers.”  (T.  0.,  p.  22) 

(59)  “We  are  unable  to  accept  the  conclusion,  there¬ 
fore,  that  the  certification  of  a  few  exclusively  cargo 
carriers  as  a  means  of  promoting  and  developing  the 
large  air  freight  potential  would  inflict  a  destructive 
diversion  upon  the  existing  certificated  carriers.”  (T. 

0.,  p.  22) 

(60)  “.  .  .  it  is  plain  that  the  certifications  herein 
decided  will  not  result  in  any  substantial  diversion  of 
past  or  present  business.”  (T.  0.,  p.  25) 

(61)  That  the  proposed  certification  of  Slick  and 
U.  S.  Airlines  paralleling  and  competing  with  C.  &  S. 
between  the  North  Central  and  the  Texas  and  Louisi¬ 
ana  Areas  “.  .  .  would  not  affect  the  competitive  bal¬ 
ance  presently  existing  between  the  present  all-cargo 
carriers  and  the  certificated  carriers  or  affect  adverse¬ 
ly  the  latter.”  (T.  0.,  p.  36) 

24835  Exception  No.  61  exemplifies  the  impractica¬ 
bility,  and  indeed  the  illegality,  of  the  Tentative 
Opinion  in  dealing  with  such  important  problems  as  diver¬ 
sion  in  generalities  and  without  attempting  to  apply  the 
facts  of  record  to  individual  routes  and  operations.  Thus, 
as  previously  noted,  U.  S.  Airlines  has  never  operated  over 
the  routes  for  which  the  Board  would  now  give  it  certifi¬ 
cate  authority  and  Slick’s  only  operations  between  the  C. 
&  S.  points  in  the  North  Central  Area  and  Houston  have 
been  irregular  and  infrequent  and  never  encompassed  pure- 
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1  y  local  flights  between  these  tvro  areas.  In  the  face  of 
these  facts,  the  finding  that  the  proposed  certification 
“would  not  affect  the  competitive  balance  presently  exist¬ 
ing  between  the  present  all-cargo  carriers  and  the  certifi¬ 
cated  carriers”,  insofar  as  its  applicability  to  C.  &  S.  may 
be  intended,  simply  cannot  be  supported  by  facts  of  record. 

Similarly,  the  fact  that  all  of  the  development  of  air 
freight  between  the  North  Central  and  the  Louisiana  and 
Texas  Areas,  with  the  exception  of  the  limited  Slick  traffic, 
has  been  at  the  hands  of  Chicago  and  Southern  and  its 
existing  certificated  competitors  belies  the  findings  that 
would  hold  that  the  newly  certificated  operators  would  di¬ 
vert  no  traffic  from  the  present  operators.  Reasonable 
minds  may  differ  as  to  the  final  amount  of  such  diversion, 
but  the  fact  remains  that  diversion  will  exist  and  that  it 
will  have  a  definite  measurable  detrimental  effect  upon 

C.  &  S. 

During  1948  the  record  shows  that  C.  &.  S.  had  a  domestic 
net  profit  after  taxes  of  $446,137.  During  the  same  period 
the  company’s  freight  and  express  revenues  were  $321,940, 
or  72%  of  net  profit.  This  source  of  revenue  was  the  equiv¬ 
alent  of  4.54^  per  revenue  plane  mile  operated.  Thus,  if 
U.  S.  Airlines  and  Slick  were  to  divert  50%  of  the  freight 
and  express  traffic  carried  by  C.  &  S.  during  1948,  the 
revenues  lost  would  be  the  equivalent  of  36%  of  1948  net 
profit  or  2.27^  per  revenue  plane  mile.  The  Chicago  and 
Southern  mail  rate  would  have  to  be  increased  by  exactly 
that  amount  in  order  for  the  company  to  maintain  its  net 
position  and,  in  the  state  of  the  record  with  respect  to  the 
multiplicity  of  freight  services  presently  available  bet'ween 
the  areas  involved,  it  is  clear  that  the  additional  service  is 
not  needed  and  that  the  diversion  of  such  revenues  from 
C.  &  S.  would  be  contrary  to  the  public  interest. 

Furthermore,  as  previously  noted,  actual  diversion  is  not 
the  keynote  of  this  case.  Where  Chicago  and  Southern  has 
been  exercising  faithful  stewardship  under  its  certificate, 
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where  existing  air  freight  services  are  fully  adequate,  and 
where  additional  air  freight  revenues  would  improve  the 
economic  position  of  C.  &  S.  and  decrease  its  dependence 
upon  the  Government,  then  common  sense  dictates  that  the 
future  air  freight  potential  also  be  reserved  for  C.  &  S. 
Under  these  circumstances,  diversion  of  future  revenues  is 
of  even  greater  significance  than  diversion  of  what  has  been 
carried  in  the  past. 

Exception  is  taken  to  the  Board’s  failure  to  find : 

(62)  That  freight  and  express  revenues  have  played 
a  role  of  continually  increasing  importance  in  Chicago 
and  Southern’s  financial  and  economic  picture. 

(63)  That  Chicago  and  Southern’s  freight  and  ex¬ 
press  revenues  have  actually  increased  at  a  rate  great¬ 
er  than  the  rate  of  increase  in  its  non-mail  revenues 
as  a  whole. 

The  following  tabulation,  taken  from  Page  4  of  the  com¬ 
pany’s  Brief  to  the  Board,  constitutes  full  support  for  the 
foregoing  exceptions: 

24936 


Increase  in 

Increase  in 
Freight  & 

Non-Mail 

Express 

Revenues 

Revenues 

1938 . 

.  100 

100 

1939 . 

.  128 

120 

1940 . 

.  191 

155 

1941 . 

.  306 

218 

1942 . 

.  460 

328 

1943 . 

.  661 

699 

1944 . 

.  893 

775 

1945 . 

.  1532 

1224 

1946 . 

.  2349 

1609 

1947 . 

.  2231 

2565 

Exception  is  taken  to  the  Board’s  failure  to  find : 
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(64)  That  between  practically  all  of  the  major  cities 
of  the  country,  and  particularly  between  cities  in  the 
North  Central,  Louisiana  and  Texas  Areas,  there  is 
available  today  an  adequate  air  freight  system  by  the 
existing  certificated  carriers  and  that  it  is  only  be¬ 
tween  points  presently  served  by  the  certificated  car¬ 
riers  that  the  all-property  carriers  could  expect  to 
generate  any  substantial  air  freight  shipments. 

(65)  That  the  services  proposed  by  Slick  and  IT.  S.  Air¬ 
lines  between  the  North  Central  and  the  Louisiana 
and  Texas  Areas  cannot  be  operated  without  impair¬ 
ing  the  operations  of  C.  &  S.  in  a  manner  contrary  to 
the  public  interest 

The  Board  made  findings  substantially  similar  to  the 
foregoing  with  respect  to  the  existing  air  mail  service 
(T.  0.,  p.  33).  However,  no  distinction  was  attempted 
between  existing  air  mail  routings  and  existing  air  freight 
routings.  Clearly,  the  multiple  one-carrier  routings  be¬ 
tween  the  areas  specifically  mentioned  in  the  exceptions 
are  far  superior  to  the  mixture  of  one-carrier  and  multiple- 
carrier  routings  which  the  Board  has  found  fully  ade¬ 
quate  for  mail  service. 

VL 

Exceptions  Dealing  with  Cost  to  the  Govebnment 

Exception  is  taken  to  the  Board’s  failure  to  find : 

(66)  That  certification  of  Slick  and  U.  S.  Airlines  in  com¬ 
petition  with  C.  &  S.  will  impair  the  basic  soundness 

i  of  the  C.  &  S.  system  by  speeding  potential  traffic 
among  too  many  separate  carriers. 

(67)  That  the  cost  to  the  Government  of  the  services 
proposed  by  Slick  and  U.  S.  Airlines  between  the  North 
Central  and  the  Texas  and  Louisiana  Areas,  particu¬ 
larly  insofar  as  Chicago  and  Southern’s  mail  pay  re- 
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quirements  and  progress  toward  self-sufficiency  are 
concerned,  will  not  be  out-weighed  by  the  benefit 
which  will  accrue  to  the  public  from  the  proposed 
services. 

(68)  That  certification  of  Slick  and  U.  S.  Airlines  in 
i  competition  with  C.  &  S.  will  postpone  rather  than 
hasten  the  attainment  of  a  self-sufficient  status  bv 

C.  &  S. 

i  (69)  That  to  the  extent  that  a  potential  movement  of  air 
!  freight  traffic,  which  would  move  at  economically  fea.- 
sible  rates,  does  exist  between  the  points  which  C.  &  S. 
serves,  that  traffic,  if  carried  by  C.  &  S.  rather  than 
by  Slick  and  U.  S.  Airlines,  would  clearly  produce 
i  revenue,  improve  the  company’s  economic  position, 

i  and  reduce  the  company’s  dependence  on  mail 

pay. 

24937  (70)  That  at  the  present  time  and  in  the  future 

an  extra  cushion  against  unforeseen  develop¬ 
ments  will  and  should  be  provided  to  the  extent  that 
C.  &  S.  succeeds  in  developing  additional  revenues 
from  express,  freight  and  incidental  sources  above 
the  level  forecast  for  the  future  period  in  fixing  and 
t  determining  the  company’s  domestic  mail  rate. 

In  its  report  Survival  in  the  Air  Age ,  the  President’s 
Air  Policy  Commission  made  the  following  statements: 

“In  regard  to  the  first  issue  (spreading  air  cargo 
among  more  lines  than  now  exist  as  common  car¬ 
riers)  as  we  have  said  above,  most  common  carrier 
air  lines  certificated  for  the  carriage  of  passengers, 
property  and  mail,  after  a  steady  progression  toward 
self-sufficiency  from  1938  to  1946  have  suffered  a 
serious  set-back.  Our  major  problem  is  to  get  them 
started  once  again  up  the  ladder  toward  self-suffi¬ 
ciency.  To  advocate  at  this  time  the  entry  into  this 
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field  of  a  large  number  of  new  carriers  would  cer¬ 
tainly  seem  to  postpone  rather  than  hasten  the  at¬ 
tainment  of  such  a  state.”  (pp.  113-114)  (Emphasis 
supplied) 

The  Commission  further  found: 

“We  do  express  our  belief,  however,  that  in  de¬ 
ciding  on  certificates  for  new  cargo  operations,  the 
Board  should  avoid  impairing  the  soundness  of  the 
existing  air-transport  system  by  spreading  the  present 
and  potential  traffic  among  too  many  separate  car¬ 
riers”  (p.  114)  (Emphasis  supplied) 

These  findings,  valid  when  made  and  equally  valid  to¬ 
day,  are  nowhere  more  applicable  than  in  the  Mississippi 
Valley.  Despite  ample  evidence  of  record,  the  Board  has 
failed  to  make  unavoidable  finding  that  service  from  the 
North  Central  to  the  Texas  and  Louisiana  Areas  constitutes 
the  weakest  air  freight  potential  of  all  segments  considered. 
If  this  essential  finding  is  made,  however,  it  follows  logi¬ 
cally  that  the  cautions  expressed  by  the  President’s  Air 
Policy  Commission  have  peculiar  applicability  to  the  ter¬ 
ritory  served  by  Chicago  and  Southern. 

Chicago  and  Southern’s  basic  need  for  the  retention  of 
all  of  the  freight  and  express  traffic  which  it  presently 
carries  plus  all  that  it  can  possibly  develop  in  the  reason¬ 
ably  foreseeable  future  has  been  emphasized  by  the  Board 
itself.  Thus  in  setting  Chicago  and  Southern’s  domestic 
mail  rates  the  Board  recognized  that  there  were  many 
uncertain  developments  in  the  future  which  would  seem 
to  require  additional  mail  pay  but  which  w’ere  of  a  na¬ 
ture  so  uncertain  as  to  render  impossible  calculation  of 
exact  dollar  cost.  After  calculating  the  extent  to  which 
it  felt  that  Chicago  and  Southern’s  freight  and  express, 
income  should  increase  in  the  future,  the  Board  then  held: 

“An  extra  cushion  against  unforeseen  developments 
will  be  provided  to  the  extent  that  C.  &  S.  succeeds 
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developing  additional  revenue  from  express,  freight 
and  incidental  sources  above  the  level  forecast  for 
the  future  period.” 

How  a  Board  policy  stated  so  firmly  in  1948  could  be  com¬ 
pletely  disregarded  in  an  opinion  involving  the  same 

carrier  less  than  one  year  later  defies  understanding. 

VII. 

Exceptions  Dealing  with  Board’s  Conclusions 
Exception  is  taken  to  the  findings  that: 

(71)  The  authorization  of  a  property-only  carrier  between 
the  North  Central  Area  and  the  Louisiana  Area  is 
required  by  the  public  convenience  and  necessity. 
(T.  0.,  p.  45) 

24938  (72)  That  Slick  should  be  certificated  over  Route 

B.  (T.  0.,  p.  59) 

(73)  That  the  public  convenience  and  necessity  require 
that  Slick  be  authorized  to  engage  in  air  transporta¬ 
tion  with  respect  to  property  between  Houston  and 
Chicago,  Detroit,  Fort  Wayne,  Indianapolis,  Peoria, 
St.  Louis  and  Toledo.  (T.  0.,  p.  64) 

(74)  That  the  public  convenience  and  necessity  require 
that  U.  S.  Airlines  be  authorized  to  engage  in  air 
transportation  with  respect  to  property  between  New 
Orleans  and  Chicago,  Detroit,  Indianapolis  and  Toledo. 
(T.  0.,  pp.  64-65) 

(75)  That  Slick  and  U.  S.  Airlines  are  fit,  willing  and 
able  to  perform  the  transportation  authorized  and  to 
conform  to  the  provisions  of  the  Act  and  the  rules, 
regulations  and  requirements  of  the  Board  thereunder. 
(T.  0.,  p.  66) 

Exception  is  also  taken  to  the  Board’s  failure  to  find : 

(76)  That  U.  S.  Airlines  is  not  fit,  willing  and  able  to 
operate  the  routes  recommended  for  certification  in 
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view  of  the  applicant’s  admission  against  interest 
that  a  route  from  the  North  Central  Area  through  the 
Louisiana  Area  to  Florida  was  “inadequate”  and 
that  unless  applicant  was  permitted  to  join  the  North¬ 
east  Area  with  the  California  Area  its  operations 
would  be  uneconomical. 

The  Board  has  failed  to  make  the  basic  findings  which 
are  legally  required  to  reach  these  conclusions.  There  is 
nothing  in  the  record  which  could  be  cited  to  give  such 
conclusions  the  backing  of  substantial  relevant,  reliable 
and  probative  evidence  required  under  the  Civil  Aero¬ 
nautics  Act  of  1938  and  the  Administrative  Procedures 
Act.  See  Braniff  Airways  v.  Civil  Aeronautics  Board ,  147 
F.  2d  152  (1945);  and  authorities  cited  infra. 

Wherefore,  Chicago  and  Southern  prays  that  these 
exceptions  be  sustained  and  that  the  final  decision  in  this 
proceeding,  when  rendered,  be  so  written  as  to  recognize 
and  correct  the  errors  of  fact  and  of  law  contained  in  the 
Tentative  Opinion  as  outlined  herein.  Chicago  and  South¬ 
ern  also  prays  that  it  be  granted  the  privilege  of  oral  argu¬ 
ment  in  support  of  these  exceptions  and  that  this  docu¬ 
ment  be  accepted  by  the  Board  as  a  Protest  Against  the 
Issuance  of  Certificates  as  proposed  for  issuance  to  Slick 
and  U.  S.  Airlines  in  the  said  Tentative  Opinion. 

Respectfully  submitted, 

Chicago  and  Southern  Air  Lines,  Inc. 

By  (Signed)  R.  S.  Maurer 

R.  S.  Maurer,  Attorney 

i  i  •  •  i 

Dated  at  Memphis,  Tennessee  this  19th  day  of  May,  1949. 

•  •  •  •  t 
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24939  Appendix  A 

25-MILE  RADIUS  POPULATION 

C.  &  S.  Slick 

Houston  to : 

Beaumont .  173,293 

Shreveport  .  181,298 

El  Dorado  .  50,461* 

Hot  Springs  .  41,664* 

Little  Rock  .  199,195 

Memphis  .  429,116 

St.  Louis  .  1,420,966  1,420,966 

Peoria .  231,084  231,084 

Chicago  .  4,486,551  4,486,551 

Paducah  .  120,848 

Evansville  .  212,349 

Terre  Haute .  193,974 

Indianapolis .  539,605  539,605 

Fort  Wayne .  238,728  238,728 

Toledo .  468,839  468,839 

Detroit  .  2,288,676  2,288,676 


11,273,277  9,670,449  85.8% 

C.  &  S.  U.  S.  Airlines 

New  Orleans  to: 

Jackson .  157,649 

Greenwood .  112,160 

Memphis  .  429,116 

St.  Louis .  1,420,966 

Peoria .  231,084 

Chicago .  4,486,551  4,486,551 

Paducah  .  120,848 

Evansville  .  212,349 


*  25-Mile  Radius  Population  not  available.  County  population  sub¬ 
stituted. 
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C.  &  S.  U.  S.  Airlines 

Terre  Haute .  193,974 

Indianapolis .  539,605  539,605 

Fort  Wayne .  238,728 

Toledo  .  464,839  464,839 

Detroit  .  2,288,676  2,288,676 

10,896,545  7,779,671  71.4% 

24940  Appendix  B 


List  of  Board  Decisions 
Citing  Factors  to  Be  Considered 
in  New  Route  Cases 

Northwest  Air.,  Duluth-Twin  Cities  Operation,  1  C.  A.  A. 
573  (1940). 

Continental  A.  L.,  Roswell-Hobbs-Carlsbad  Operation,  1 
C.  A.  A.  598  (1940). 

National  Air.,  Daytona  Beach- Jacksonville  Operation,  1 
C.  A.  A.  612  (1940). 

United  A.  L.,  Red  Bluff  Operation,  1  C.  A.  A.  778  (1940). 
Eastern  A.  L.,  St.  Louis-Nashville-Muscle  Shoals  Opera¬ 
tion,  1  C.  A.  A.  792  (1940). 

Pennsylvania-Cent.  Air.,  Youngstown-Erie-Buffalo  Opera¬ 
tion,  1  C.  A.  A.  811  (1940). 

Mid-Cont.  Air.,  Twin  Cities-St.  Louis  Operation,  2  C.  A.  B. 
63  (1940). 

Pennsylvania-Cent.  Air.,  Norfolk-Nashville  Route,  2  C.  A. 
B.  207  (1940). 

Trans-Southern  Air.,  Amarillo- Oklahoma  City  Operation, 
2  C.  A.  B.  250  (1940). 

Pennsylvania-Cent.  Air.,  Grand  Rapids-Traverse  City 
Operation,  2  C.  A.  B.  275  (1940). 

Braniff  Air.,  Kansas  City-Memphis  Route,  2  C.  A.  B.  288 
(1940). 

Boston-Maine  Air.,  Bangor-Moncton  Operation,  2  C.  A.  B. 
317  (1940). 
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Transcontinental  &  W.  A.,  South  Bend  Operation,  3  C.  A.  B. 
102  (1941). 

Alaska  A.  L.,  Service  to  Anchorage,  3  C.  A.  B.  522  (1942). 
Caribbean-Atlantic  Air.,  Puerto  Rico  Operations,  3  C.  A.  B. 
717  (1942). 

Continental  A.  L.,  Denver-Kansas  City  Service,  4  C.  A.  B. 
1  (1942). 

Continental  A.  L.,  Texas  Air  Service,  4  C.  A.  B.  215  (1943). 
Transcontinental  &  W.  A.,  North-South  California  Service, 
4  C.  A.  B.  254  (1943). 

Eastern  A.  L.,  Memphis-Greenville  Operation,  4  C.  A.  B. 
429  (1943). 

Northeast  Air.,  Boston  Service,  4  C.  A.  B.  686  (1944). 
Braniff  Air.,  Memphis-Oklahoma  City-El  Paso  Service,  6 
C.  A.  B.  169  (1944). 

|  Service  to  Montego  Bay,  7  C.  A.  B.  741  (1947). 

Los  Angeles  Helicopter  Case,  8  C.  A.  B.  92  (1947). 
Cincinnati-New  York  Additional  Service,  8  C.  A.  B.  152 
(1947). 

Kansas  City-Memphis-Florida  Case,  8  C.  A.  B.  554  (1947). 

!  Middle  Atlantic  Area  Case,  Docket  No.  674,  et  al.,  decided 
February  19,  1948. 

Chicago  Helicopter  Service  Case,  Docket  Nos.  2384,  et  aL, 
decided  November  24,  1948. 

(This  list  is  intended  to  be  representative,  but  is  not  com¬ 
plete.) 

24941  Appendix  C 

,  AVERAGE  DENSITY 

OF 

C.  &  S.  PASSENGER  TRAFFIC 

• 

Route  Miles  Passenger  P/R/M’sper  Percent  of 
in  Operation  Revenue  Miles  Route  Mile  1946 


1946  .  2,041  137,844,000  67,537  — 

1947  .  2,341  112,564,000  48,084  71.2% 

1948  .  2,759  105,744,000  38,327  56.7% 
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EXCEPTIONS  OF  DELTA  AIR  LINES,  INC. 
TO  TENTATIVE  FINDINGS,  CONCLUSIONS, 
DECISIONS  AND  ORDER  OF  CIVIL  AERO¬ 
NAUTICS  BOARD 


To  the  Civil  Aeronautics  Board : 

Delta  Air  Lines,  Inc.  (Delta)  hereby  respectfully  ex-* 
cepts  to  the  tentative  findings,  conclusions,  decisions  and 
order  (Serial  No.  E-2759)  of  the  Civil  Aeronautics  Board 
(the  Board)  in  the  above  entitled  proceedings,  pursuant 
to  paragraph  3  of  the  said  order  (Serial  No.  E-2759)  and 
to  Section  285.8(d)  of  the  Board’s  Economic  Regulations, 
in  the  following  particulars: 

L 

Exception  is  taken  to  the  conclusion  that  the  public 
convenience  and  necessity  require  that  U.  S.  Airlines,  Inc. 
(U.  S.)  be  authorized  to  engage  in  air  transportation  with 
respect  to  property  between  various  pairs  of  points,  with 
particular  reference  to  the  authorization  that  U.  S.  shall 
engage  in  such  transportation  between  the  cities  in  the 
North  Central  area  of  Chicago,  Cincinnati,  Detroit,  Toledo, 
Columbus,  and  Dayton,  the  cities  in  the  Southeast  area 
of  Atlanta,  Savannah,  Jacksonville,  and  Miami,  and  the 
cities  in  the  Louisiana  area  of  New  Orleans  and  Baton 
Rouge. 

In  support  of  such  exception,  Delta  relies  on  (1)  the 
failure  of  U.  S.  or  any  other  party  to  demonstrate  the 
existence  of  a  traffic  potential  of  sufficient  magni- 
24944  tude  to  warrant  such  additional  competitive  serv¬ 
ice,  and  (2)  the  failure  of  U.  S.  or  any  other  party 
to  demonstrate  that  such  competitive  service  is  justified 
in  any  respect.  Delta  relies  on  the  further  fact  that  U.  S. 
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has  stated  in  brief,  which  statement  was  supported  by 
its  president  in  the  reopened  proceeding  (Tr.  of  Reopened 
Record,  p.  581),  that  “Success fid  operation  requires  that 
U.  S.  Airlines  be  certificated  into  at  least  two  air  freight 
areas.  These  areas  are  the  Northeast  area  and  California 
area ”  (U.  S.  Brief  to  Board,  dated  August  16,  1948,  p.  8) 
(italics  ours).  Therefore,  since  U.  S.  was  not  granted 
access  to  the  California  area,  the  routes  it  was  awarded 
will  not,  according  to  its  own  president,  meet  with  suc¬ 
cess.  Clearly,  a  carrier  has  failed  to .  demonstrate  the 
public  convenience  and  necessity  for  a  service,  and  con¬ 
ceivably  may  not  meet  the  test  of  willingness  to  conduct 
such  a  service,  when  its  own  president  indicates  so  little 
faith  in  the  type  of  operation  which  the  Board  has  found 
should  be  awarded  to  it. 

II. 

Exception  is  taken  to  the  complete  failure  of  the  Board 
to  examine  separately  the  potential  traffic  between  the 
areas  recommended  for  U.  S.  which  embrace  such  cities 
as  Chicago-Cincinnati-Detroit-Toledo-Columbus,  Atlanta- 
Savannah-Jacksonville-Miami,  and  New  Orleans-Baton 
Rouge,  or  to  examine  the  competitive  impact  on  existing 
operations  now  provided  between  the  said  areas,  in  con¬ 
cluding  that  the  public  convenience  and  necessity  require 
an  additional  freight  operation  to  serve  the  traffic  that 
moves  between  them. 

In  support  of  this  exception,  Delta  relies  on  the  complete 
silence  of  the  opinion  with  respect  to  these  all-important 
factors,  which  have  never  before  been  totally  ignored  by 
the  Board  in  the  consideration  of  new  route  proposals 
under  section  401  of  the  Civil  Aeronautics  Act  (the  Act). 

III. 

Exception  is  taken  to  the  Board’s  conclusion  that  it 
‘‘must  reject  the  argument  that  the  applicants  have  had 
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full  opportunity  to  prove  tlieir  case  in  operations  con¬ 
ducted  pursuant  to  section  292.5  of  the  Economic  Regula¬ 
tions”  (Mim.  op.  p.  9). 

24945  In  support  of  this  exception,  Delta  relies  on  the 
Board’s  failure  to  take  into  consideration  the  fact 
that  although  U.  S.  Airlines  was  the  first  cargo  carrier  to 
receive  a  Letter  of  Registration  pursuant  to  section  292.5 
of  the  Economic  Regulations  it  conducted  virtually  no 
operations  between  such  important  cities  in  the  North  Cen¬ 
tral  areas  as  Chicago,  Cincinnati  and  Detroit  and  the  At¬ 
lanta  and  Florida  area,  nor  between  the  Atlanta  and 
Florida  area  and  the  Louisiana  area  during  the  period 
subsequent  to  the  receipt  of  its  Letter  of  Registration 
and  December  1948  (Tr.  Reopened  Record,  p.  568;  Ex. 
U.  S. — 104).  As  a  matter  of  fact  U.  S.  discontinued  all  of 
its  operations  in  October  1947  and  did  not  resume  them 
until  May  194S — some  seven  months  later  (Tr.  Reopened 
Record,  pp.  568,  576;  Ex.  U.  S. — 101).  Thus,  although 
U.  S.  did  have  ample  opportunity  to  demonstrate  what 
it  could  do  as  a  carrier  qualified  to  conduct  regular  opera¬ 
tions  pursuant  to  its  Letter  of  Registration,  it  deliberately 
refused  to  take  advantage  of  such  opportunity. 

IV. 

Exception  is  taken  to  the  finding  that  “there  is  a  poten¬ 
tial  domestic  traffic  for  air  freight  of  not  less  than  one 
billion  ton-miles  annually”  (Mim.  op.  p.  21). 

In  support  of  this  exception,  Delta  relies  on  the  fact 
that  this  finding  is  entirely  unsupported  by  the  facts  of 
record  as  well  as  the  Board’s  own  findings  based  on  the 
facts  of  record  upon  which  it  relies.  For  example,  the 
opinion  states  that  “It  is  recognized  that  air  freight,  in 
its  present  stage  at  least,  is  a  relatively  high  cost  medium 
of  transportation  and  the  cost,  aside  from  other  factors, 
would  act  as  a  deterrent  to  any  appreciable  movement  of 
the  greater  percentage  of  products  now  moving  in  inter- 
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state  commerce.  For  example,  air  freight  will  hardly 
compete  in  any  appreciable  degree  with  surface  trans¬ 
portation  for  the  carriage  of  such  bulk  products  as  ores, 
unfabricated  steel,  cotton,  wheat,  etc.  Yet  such  items 
form  an  important  and  essential  part  of  the  economic  life 
and  activity  of  many  areas”  ( Mim.  op.  pp.  10,  11 ) ;  that 
“For  a  full  development  of  the  air  freight  potential  out 
of  the  industrial  areas,  there  is  indicated  a  need  for  a 
reverse  flow  of  agricultural  or  other  commodities.  With 
the  exception  of  the  new  traffic  in  cut  flowers,  the  move¬ 
ment  of  such  produce  to  date  has  not  been  very  substan¬ 
tial”  (Mim.  op.  p.  17) ;  and  that  on  the  basis  thereof 
24946  “we  are  inclined  to  agree  with  those  who  foresee 
a  protracted  period  of  experiment  and  promotion 
before  a  material  penetration  of  the  travel  market  in  fruits 
and  vegetables  can  be  accomplished”  (Mim.  op.  p.  19). 

V. 

Exception  is  taken  to  the  failure  of  the  Board  to  con¬ 
sider  as  an  important  factor  the  failure  of  U.  S.  to  attempt 
to  conduct  competitive  services  to  any  appreciable  extent 
between  the  areas  served  by  Delta  subsequent  to  the  adop¬ 
tion  of  section  292.5  of  the  Economic  Regulations,  when  it 
made  the  following  finding: 

“In  view  of  the  facts  that  only  a  few  of  the  presently 
certificated  air  carriers  have  even  yet  paid  any  sub¬ 
stantial  attention  to  the  freight  carriage  in  all-cargo 
equipment,  that  those  who  have  put  forth  any  real 

endeavor  in  that  direction  have  steadilv  increased 

* 

their  volume  of  business  notwithstanding  the  concur¬ 
rent  competition  of  the  non-certificated  cargo  carriers 
(italics  ours),  and  that  a  portion  of  the  air 
freight  market  will  remain  reserved  at  least  for  the 
present,  for  development  by  the  existing  certificated 
carriers,  it  is  plain  that  the  certifications  herein  de- 
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cided  will  not  result  in  any  substantial  diversion  of 
past  or  present  business”  (Mim.  op.  p.  25). 

In  support  of  this  exception,  Delta  relies  on  the  facts 
of  record  which  show  that  Delta  has  put  forth  a  real 
effort  in  the  direction  of  the  development  of  cargo  traffic 
by  the  use  of  both  combination  and  all-cargo  aircraft,  that 
it  has  developed  the  traffic  to  a  considerable  extent  and 
that  it  has  had  little  or  no  competition  from  U.  S.  or  from 
any  non-certificated  cargo  carriers.  Obviously,  therefore, 
the  conclusions  of  the  Board  just  stated  are  not  applicable 
to  Delta.  On  the  other  hand,  it  is  plain  that  U.  S.  will 
divert  traffic  from  Delta  which  Delta  alone  has  developed. 

VI. 

Exception  is  taken  to  the  Board’s  conclusions  that  the 
certification  of  a  property-only  carrier  to  operate  between 
the  North  Central  area  and  the  Southeast  and  Louisiana 
areas  is  required  by  the  public  convenience  and  necessity 
(Mim.  op.  p.  45).  The  sole  reasons  relied  upon  in  reaching 
this  determination  are  found  in  the  following  language: 

“The  record  indicates,  ...  a  substantial  potential 
between  the  Northeast  and  North  Central  areas  on 
the  one  hand,  and  the  Southeast  and  Louisiana  areas, 
on  the  other.  The  rate  of  development  of  this  traffic 
to  date  has  not  approached  that  realized  on  the  east- 
west  routes,  yet  the  basic  characteristics  underlying 
the  east-west  traffic  are  also  found  to  exist  north- 
south  in  this  section  of  the  country”  ( Mim.  op. 
p.  44). 

24947  In  support  of  this  exception,  Delta  relies  on 
facts  of  record  which  will  demonstrate  that  the 
foregoing  conclusions  are  in  error  and  that,  as  a  matter 
of  fact,  (1)  there  is  not  a  large  potential  traffic  between 
the  North  Central  area  and  the  Southeast  and  Louisiana 
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areas,  and  (2)  the  rate  of  development  of  the  traffic  be¬ 
tween  these  areas  has  been  equally  as  impressive  as  the 
rate  of  development  realized  on  the  east-west  routes. 
Moreover,  neither  this  language  nor  a  single  word  in  the 
entire  opinion  refers  to  the  need  for  an  additional  all-cargo 
operation  between  cities  in  the  Florida  area  and  in  the 
Louisiana  area,  such,  for  example,  as  between  Atlanta 
and  New  Orleans,  Jacksonville  and  New  Orleans,  and 
others. 

VII. 

Exception  is  taken  to  the  following  conclusion: 

“.  .  .  we  cannot  agree  with  the  contention  that  the 
issue  of  public  convenience  and  necessity  in  the  pres¬ 
ent  case  is  to  be  resolved  solely  upon  the  basis  of 
past  and  current  facts  whose  weight  must  be  strictly 
weighed  as  in  the  adjudication  of  a  factual  issue  in 
a  court  of  law  (Citing  Case).  Our  decision  must  also 
take  into  account  and  give  appropriate  weight  to  broad 
considerations  of  future  welfare  related  to  the  develop¬ 
ment  of  a  new  type  of  air  commerce  which  until  a 
comparatively  recent  time  has  received  little  atten¬ 
tion.  Such  an  approach  must  necessarily  be  predi¬ 
cated  upon  future  estimates  as  well  as  present  facts 
for  it  is  keyed  to  future  goals  and  an  effort  to  en¬ 
visage  the  shape  of  things  to  come”  (Mim.  op.  p.  28). 

The  predication  of  a  decision  involving  the  issue  of 
whether  a  service  is  required  by  the  public  convenience 
and  necessity  upon  what  are  ostensibly  admitted  to  be 
pure  guesses  as  to  “future  estimates”  of  traffic  is  contrary 
to  the  law  as  stated  in  the  Administrative  Procedure  Act. 
Section  7  (c)  of  that  Act  states  in  clear  terms  that  “no 
sanction  shall  be  imposed  or  rule  or  order  be  issued  except 
upon  consideration  of  the  whole  record  .  .  .  and  as  sup¬ 
ported  by  and  in  accordance  with  the  reliable ,  probative, 
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and  substantial  evidence”  (italics  ours).  That  it 
was  the  intention  of  the  Senate  Committee  on  the  judiciary, 
which  was  responsible  for  the  Administrative  Procedure 
Act,  to  rigidly  enforce  this  rule  is  clearly  demonstrated  by 
this  comment: 

“The  basic  provision  respecting  evidence  in  section 
7  (c) — requiring  that  any  agency  action  must  be  sup¬ 
ported  by  plainly  ‘relevant,  reliable,  and  probative 
evidence’ — will  require  full  compliance  by  agencies 
and  diligent  enforcement  by  reviewing  courts.  Should 
that  language  prove  insufficient  to  fix  and  maintain 
the  standards  of  proof,  supplemental  legisla- 
24948  tion  will  become  necessary”  (Administrative 

Procedure  Act,  Legislative  History,  Sen.  Doc. 
No.  248,  79th  Cong.,  2nd  Sess.  (1946)  p.  216). 

Unless  the  record  can  substantiate  by  reliable  and  pro¬ 
bative  evidence  that  the  public  convenience  and  necessity, 
which  is  the  test  of  proposals  of  the  sort  here  involved, 
require  the  services  sought,  the  Board  has  committed 
legal  error  in  arriving  at  its  conclusions  on  the  basis  of 
the  concept  relied  upon.  We  contend  that  the  record  does 
not  provide  such  reliable  and  probative  evidence. 

It  is  respectfully  requested  that  the  Board  grant  the 
exceptions  herein  set  forth  to  the  Board’s  tentative  find¬ 
ings,  conclusions,  decisions  and  order  entered  in  the  above- 
entitled  proceedings  and  that,  on  the  basis  of  such  excep¬ 
tions,  and  upon  the  entire  record  in  these  proceedings, 
that  it  enter  an  order  denying  the  proposals  of  all  of  the 
applicants  therein  involved,  and  particularly  the  proposal 
of  U.  S.  Airlines  insofar  as  it  requests  a  certificate  of  pub¬ 
lic  convenience  and  necessity  to  conduct  property  only 
operations  between  the  North  Central,  Southeast  and 
Louisiana  areas,  and  more  particularly  with  respect  to 
the  cities  located  in  the  above-described  areas  of  Chicago- 
Cincinnati-Detroit-Toledo-Dayton-Columbus,  Atlanta-Sa- 
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vannah-Jacksonville-Miami,  and  New  Orleans-Baton 

Rouge. 

In  the  event  the  Board  does  not  grant  the  relief  herein 
requested  it  is  respectfully  requested  that  Delta  be  granted 
oral  argument  on  the  foregoing  exceptions. 

Respectfully  submitted, 

(Signed)  D.  Franklin  Kell 
D.  Franklin  Kell 
Attorney  for 
Delta  Air  Lines,  Inc. 

•  i  •  •  • 

May  18,  1949 
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•  •♦it 

EXCEPTIONS  OF  EASTERN  AIR  LINES,  INC.  TO 
TENTATIVE  OPINION  OF  THE  BOARD 
SERVED  APRIL  29,  1949 

Comes  now  Eastern  Air  Lines,  Inc.  (“Eastern”)  and, 
reserving  all  objections  heretofore  made  and  all  excep¬ 
tions  heretofore  taken,  respectfully  makes  the  following 
exceptions  to  the  Tentative  Opinion  of  the  Civil  Aeronautics 
Board  adopted  April  25,  1949  and  served  April  29,  1949 
(“Tentative  Opinion”) : 

I 

GENERAL  EXCEPTION 

Exception  is  taken  to  the  Tentative  Opinion  of  the  ma¬ 
jority  of  the  Board  indicating  a  determination  to  issue  cer¬ 
tificates,  authorizing  the  carriage  of  property  only, 

24951  to  four  of  the  applicants  in  this  proceeding,  The 
Flying  Tiger  Line,  Inc.  (“Flying  Tiger  Line”), 

Slick  Airways,  Inc.  (“Slick”),  U.  S.  Airlines,  Inc.  (“U.  S.”) 
and  Aimews,  Inc.  (“Airnews”)  for  a  period  of  five  years, 
as  follows  (Tentative  Opinion,  pp.  I  and  II,  63-66) : 
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Flying  Tiger  Line :  between  any  point  or  points  in 
any  of  the  following  groups  of  points  and  any  point 
or  points  in  any  other  of  said  groups:  the  terminal 
point  Los  Angeles,  the  intermediate  points  Bakers¬ 
field,  Brawlev-El  Centro,  Fresno,  Long  Beach,  Oak¬ 
land,  Sacramento,  Salinas-Monterey,  San  Diego,  San 
Francisco,  Santa  Barbara,  Stockton,  and  Thermal; 
the  intermedate  points  Longview,  Portland,  Seattle, 
Wenatchee,  and  Yakima  the  intermediate  point  Minne- 
apolis-St.  Paul;  the  intermediate  point  Denver;  the 
intermediate  points  Des  Moines  and  Omaha ;  the  inter¬ 
mediate  points  Akron,  Chicago,  Cleveland,  Detroit,  I 
Fort  Wayne,  Grand  Rapids,  Milwaukee,  South  Bend,  I 
and  Toledo;  the  intermediate  points  Albany,  Bing-  I 
hamton,  Boston,  Buffalo,  Hartford,  New  York,  Newark,  I 
Philadelphia,  Providence,  and  Rochester;  the  inter-  I 
mediate  point  Rockland  and  the  terminal  point  Port-  I 
land.  I 

Slick :  between  any  point  or  points  in  any  of  the  fol-  I 
lowing  groups  of  points  and  any  point  or  points  in  any*  I 
other  of  said  groups :  the  terminal  point  Los  Angeles,  I 
the  intermediate  points  Bakersfield,  Brawley-El  Cen-  I 
tro,  Fresno,  Long  Beach,  Oakland,  Sacramento,  Sa-  I 
linas-Monterev,  San  Diego,  San  Francisco,  Santa  Bar-  I 
bara,  Stockton,  and  Thermal;  the  intermediate  point  I 
Phoenix,  the  intermediate  points  Brownsville,  Corpus  I 
Christi,  Eagle  Pass,  Fort  Worth-Dallas,  Houston,  La-  I 
redo,  Mission,  and  San  Antonio ;  the  intermediate  point  I 
Kansas  City;  the  intermediate  points  Akron,  Chicago,  I 
Cincinnati,  Cleveland,  Columbus,  Dayton,  Detroit,  Fort  1 
Wayne,  Indianapolis,  Louisville,  Peoria,  St.  Louis,  I 
South  Bend,  and  Toledo;  the  intermediate  points  Al-  I 
lentown,  Baltimore,  Boston,  Harrisburg,  Hartford,  I 
New  York,  Newark,  Philadelphia,  Pittsburgh,  Provi-  I 
dence,  Washington,  and  Wilmington;  the  intermediate  I 
point  Rockland  and  the  terminal  point  Portland.  ■ 
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U.  S.:  between  (1)  any  point  or  points  in  any  of  the 
following  groups  of  points  and  any  point  or  points  in 
any  other  of  said  groups:  the  terminal  point  Miami, 
intermediate  points  Atlanta,  Belle  Glade,  Fort  Myers, 
Jacksonville,  Lakeland,  Ocala,  Orlando,  Sarasota- 
Bradenton,  Savannah,  Tampa-St.  Petersburg,  Val¬ 
dosta,  and  West  Palm  Beach;  the  intermediate  points 
Baton  Rouge,  Gulfport-Biloxi,  Hammond,  Mobile,  Mor¬ 
gan  City,  and  New  Orleans;  the  intermediate  points 
Akron,  Chicago,  Cincinnati,  Cleveland,  Columbus,  Day- 
ton,  Detroit,  Grand  Rapids,  Indianapolis,  Louisville, 
Milwaukee,  South  Bend,  and  Toledo;  and  the  terminal 
point  Minneapolis-St.  Paul;  and  (2)  any  point  or 
points  in  any  of  the  following  groups  of  points  and 
any  point  or  points  in  any  other  of  said  groups: 
24952  the  terminal  point  Miami,  intermediate  points  At¬ 
lanta,  Belle  Glade,  Fort  Myers,  Jacksonville,  Lake¬ 
land,  Ocala,  Orlando,  Sarasota-Bradenton,  Savannah, 
Tampa-St.  Petersburg,  Valdosta,  and  West  Palm 
Beach;  the  intermediate  points  Baton  Rouge,  Gulf¬ 
port-Biloxi,  Hammond,  Mobile,  Morgan  City  and  New 
Orleans;  the  intermediate  points  Albany,  Allentown, 
Baltimore,  Binghamton,  Boston,  Buffalo,  Harrisburg, 
Hartford,  Newark,  Philadelphia,  Pittsburgh,  Provi¬ 
dence,  Rochester,  Washington,  and  Wilmington,  and 
the  terminal  point  New  York. 

Air  news :  between  the  terminal  point  San  Antonio,  the 
intermediate  point  Beeville,  and  the  terminal  point 
Corpus  Christi;  and  between  the  terminal  point  San 
Antonio,  the  intermediate  points  McAllen  and  Har¬ 
lingen,  and  the  terminal  point  Brownsville. 

Exception  is  taken  to  the  majority’s  tenative  findings 
that  the  public  convenience  and  necessity  require  the  ser¬ 
vices  set  forth  above,  and  that  the  applicants  are  fit,  willing 
and  able  to  provide  such  services  (Tentative  Opinion,  pp. 
63-66)  and  to  all  subsidiary  findings  and  conclusions. 
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The  record  in  this  proceeding  shows  that  it  would  be 
wasteful  and  economically  unsound  to  superimpose  upon 
the  existing  passenger,  property  and  mail  network  of  air 
routes  of  this  country  a  duplicating  system  of  property- 
only  air  routes.  The  existing  carriers  are  able  adequately 
to  develop  and  handle  all  the  air  freight  traffic  which  will 
move  in  the  foreseeable  future.  There’ is  no  need  to  create 
a  group  of  so-called  “specialist”  operators  to  insure  ade¬ 
quate  service  for  this  traffic. 

The  diversion  from  existing  carriers  inherent  in  the 
authorizations  contemplated  by  the  Tentative  Opinion  far 
exceeds  that  involved  in  any  other  case  previously  decided 
by  the  Board.  It  is  well  known  that  the  air  transportation 
industry  at  this  time  is  in  a  weakened  financial  and  eco¬ 
nomic  situation.  It  might  very  well  be  that  the  excessive 
diversion  of  traffic  here  contemplated  would  have  a  fatal 
effect  upon  the  existing  air  transportation  industry. 

More  importantly,  the  field  of  air  cargo  transportation 
offers  the  best  opportunity  to  the  existing  certificated  car¬ 
riers  to  improve  their  present  economic  and  finan- 
24953  cial  condition  in  accordance  with  the  public  inter¬ 
est.  The  Board  knows  of  the  strenuous  efforts 
which  it  and  the  industry  have  made  in  the  past  and  are 
continuing  to  make  to  place  the  Nation’s  air  transportation 
system  on  a  sound  economic  basis.  If  the  Tentative  Opinion 
of  the  majority  should  be  adopted  by  the  Board,  the  Na¬ 
tion’s  air  carriers  would  not  be  able  to  use  their  develop¬ 
ment  of  cargo  traffic  as  a  means  of  attaining  reasonable 
stability.  On  the  other  hand,  there  is  little  doubt  but  that 
a  carrier  authorized  to  transport  only  one  class  of  traffic 
would  soon  claim  to  be  at  such  a  disadvantage  traffic-wise 
that  it  would  seek  authority  from  the  Board  to  carry  other 
classes  of  property,  or  assistance  of  some  other  nature. 

Such  a  carrier  would  immediately  clamor  for  “equality  of 
opportunity”,  and  demand  a  broadened  franchise  permit¬ 
ting  carriage  of  passengers  and  mail,  and  a  mail  subsidy. 
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The  Board  has  the  opportunity  here,  by  simply  denying 
the  applications  involved  in  this  proceeding,  to  eliminate 
one  of  the  problems  which  has  been  plaguing  it  for  years, — 
the  “weak”  carrier  problem.  The  Tentative  Opinion  of  the 
majority,  however,  would  create  a  new  class  of  “weak” 
carriers,  while  seriously  aggravating  the  situation  of  the 
existing  carriers. 

It  would  seem  that  the  Board’s  recent  bitter  experience 
of  temporizing  with  irregular  and  improvident  grants  of 
authority  would  have  brought  home  to  the  Board  the  utter 
folly  of  indulgence  of  such  applications  as  are  under  con¬ 
sideration  here. 

n 

Exception  is  taken  to  the  failure  of  the  majority  of  the 
Board  to  consider  the  highly  important  evidence  with  re¬ 
spect  to  cargo  traffic  potential,  and  fitness,  •  willingness 
and  ability  of  the  applicants,  as  shown  by  the  oper- 
24954  ations  of  those  applicants  under  Section  292.5  of 
the  Board’s  regulations. 

The  applicants’  operations  under  Section  292.5  of  the 
Board’s  regulations  show  without  doubt  that  there  is  insuf¬ 
ficient  domestic  cargo  traffic  potential  to  support  a  system 
of  cargo-only  carriers  in  addition  to  the  many  and  highly 
competitive  present  passenger,  property  and  mail  carriers. 
Those  operations  also  have  demonstrated  that  the  appli¬ 
cants  herein  are  not  fit,  willing  and  able  to  provide  the  air 
transportation  which  they  have  been  selected  to  provide 
by  the  majority  of  the  Board. 

Section  292.5  of  the  Board’s  Economic  Regulations  was 
established  for  the  primary  purpose  of  providing  the  Board 
with  actual  operating  data  upon  which  it  could  make  a 
sound  decision  in  this  case.  It  would  be  a  regrettable 
breach  of  faith  for  the  Board  to  adopt  the  position  of  the 
majority  in  its  Tentative  Opinion  to  the  effect  that  such 
operations  were  never  intended  to  provide  such  data,  or 
that  the  results  of  such  operations  must  be  discounted  or 
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ignored  in  reaching  a  conclusion  in  this  proceeding.  The 
decision  in  this  proceeding  must  be  made  on  the  record 
and  according  to  law. 

m 

Exception  is  taken  to  the  majority’s  finding  (Tentative 
Opinion,  p.  21)  that: 

“ ...  we  conclude  that  even  in  the  absence  of  unusual 
technical  advances  which  would  permit  substantially 
lower  rates,  there  is  a  potential  domestic  traffic  for 
air  freight  of  not  less  than  one  billion  ton-miles  an¬ 
nually.” 

Exception  is  taken  to  the  majority’s  finding  (Tentative 
Opinion,  p.  15) : 

“ ...  we  find  that  a  substantial  portion  of  the  volume 
of  railway  express  moving  over  300  miles  at  first 
24955  class  rates — 768  million  ton-miles — is  air  freight 
potential  even  at  present  air  freight  rate  levels.” 

Exception  is  also  taken  to  the  finding  of  the  majority 
(Tentative  Opinion,  pp.  15-16) : 

“On  the  basis  of  the  facts  of  record  with  respect  to 
these  special  areas  within  the  field  of  existing  surface 
traffic  moving  by  means  other  than  first-class  rail  ex¬ 
press,  we  conclude  that  even  in  this  field,  involving 
competition  by  air  freight  against  substantially  lower 
surface  rates,  special  opportunities  exist  for  the  future 
growth  and  expansion  of  air  freight  traffic.” 

Exception  is  taken  to  those  findings  of  the  majority  for 
the  reason  that  they  are  totally  without  factual  basis,  and, 
even  if  they  were  based  on  fact,  they  would  not  support 
the  authorization  of  four  property-only  carriers,  or  any 
such  carriers.  In  arriving  at  those  findings,  the  majority 
has  relied  entirely  upon  untried  hypotheses.  There  are 
facts  of  record  which  disprove  the  estimates  of  the  ma¬ 
jority;  and  there  is  no  evidence  which  supports  such  esti- 
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mates.  It  is  a  grave  error  for  the  majority  to  rely  entirely 
upon  chimerical  projections  when  actual  traffic  figures  are 
available  which  plainly  refute  the  majority’s  unsupported 
assertions. 

IV 

Exception  is  taken  to  the  majority’s  finding  (Tentative 
Opinion,  p.  22) : 

“We  are  unable  to  accept  the  conclusion,  therefore, 
that  the  certification  of  a  few  exclusively  cargo  car¬ 
riers  as  a  means  of  promoting  and  developing  the 
large  air  freight  potential  would  inflict  a  destructive 
diversion  upon  the  existing  certificated  carriers.” 

The  majority’s  finding  is  not  in  accord  with  the  actual 
facts  of  record.  The  present  operations  of  the  u on-certifi¬ 
cated  cargo  carriers,  and  the  operations  for  which  the  ma¬ 
jority  propose  to  certificate  four  of  the  applicants,  are 
destructively  competitive  with  the  present  cargo  services 
of  the  certificated  carriers.  The  Board  has  already 
24956  found  it  necessary  to  issue  a  minimum  rate  order 
to  prevent  excessive  competition  between  the  non- 
certificated  air  cargo  carriers  and  the  certificated  carriers 
for  the  same  business.  If  the  Nation’s  cargo  traffic  poten¬ 
tial  had  been  as  great  as  the  majority  apparently  estimates, 
there  never  would  have  been  any  need  for  a  minimum  rate 
order  by  the  Board.  All  carriers  would  have  had  so  much 
cargo  traffic  that  there  would  have  been  no  need  for  them 
to  seek  to  capture  the  traffic  of  others.  The  record  plainly 
shows  that  the  cargo  carried  by  the  non-certificated  cargo 
operators,  four  of  whom  the  majority  proposes  to  certifi¬ 
cate,  and  that  of  the  numerous  certificated  carriers,  con¬ 
sists  of  substantially  the  same  commodities  and  moves 
between  substantially  the  same  cities.  The  applicants 
would  not  develop  new  traffic  if  they  should  be  certificated, 
— the  traffic  which  they  would  carry  would  be  traffic  now 
carried  by  the  certificated  carriers. 
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Furthermore,  the  action  of  the  majority  of  the  Board,  if 
finally  adopted,  would  open  up  to  the  applicants  the  field 
of  air  express.  The  certificated  carriers  conceived  and 
developed  air  express  from  its  infancy.  The  applicants 
have  contributed  nothing.  Air  express  presently  forms  a 
very  substantial  part  of  the  traffic  of  all  of  the  certificated 
carriers.  Its  loss  would  have  a  most  serious  adverse  effect 
upon  the  certificated  carriers. 

V 

Exception  is  taken  to  the  finding  of  the  majority  (Tenta¬ 
tive  Opinion,  p.  29)  that  “the  cargo  carriers  will  provide 
a  valuable  yardstick  for  measuring  the  alertness  and  ef¬ 
ficiency  of  other  carriers  of  cargo”,  and  that  “the  property- 
only  carriers  will  also  provide  a  valuable  yardstick  of 
costs.” 

24957  There  is  absolutely  nothing  in  this  record  to  sup¬ 
port  the  conclusion  that  the  applicants  would  pro¬ 
vide  a  “yardstick”  for  cargo  operations.  The  existing  cer¬ 
tificated  carriers  are  highly  competitive  and  a  proper  analy¬ 
sis  of  the  costs  of  such  carriers  will  provide  the  Board  'with 
the  only  needed  or  desirable  “yardstick”  of  costs  of  opera¬ 
tion  with  respect  to  passengers  and  cargo.  The  applicants 
conduct  many  activities  besides  air  freight  transportation, 
and  a  breakdown  of  their  costs  would  be  at  least  as  difficult 
as  a  breakdown  of  the  costs  of  the  existing  certificated  car¬ 
riers.  Moreover,  experience  and  common  sense  indicate 
that  such  a  “yardstick”  as  the  majority  proposes  would  be 
extremely  costly,  and  that  there  would  be  no  compensating 
advantages  to  the  public  from  the  establishment  of  such 
a  “yardstick”. 

.  VI 

Exception  is  taken  to  the  following  finding  of  the  majori¬ 
ty  of  the  Board  (Tentative  Opinion,  p.  30) : 

“In  either  event,  the  existence  in  the  filed  of  cargo  car¬ 
riers  is  likely  to  provide  a  continuing  spur  of  competi¬ 
tion  to  presently  certificated  carriers.” 
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The  presently  certificated  carriers  need  no  cargo-only 
carriers  to  provide  a  spur  of  competition.  There  now  exists 
active  and  intense  competition  between  each  of  the  certifi¬ 
cated  carriers  for  cargo  traffic.  Recent  indications,  both 
from  the  Board  and  from  other  leaders  in  air  transporta¬ 
tion,  are  that  present  competition  in  many  areas  and  par¬ 
ticularly  between  points  where  the  majority  would  subject 
Eastern’s  services  to  additional  competition  is  too  keen, 
and  even  destructive.  That  competition  is  fully  adequate, 
especially  in  view  of  the  limited  extent  of  the  cargo  traffic 
potential  available  to  all  carriers. 

The  entrance  of  the  four  said  applicants  into  the  field, 
as  tentatively  proposed  by  the  majority,  would  result  not 
in  a  beneficial  “spur”  of  competition,  but  in  the 
24958  worst  sort  of  destructive  competition.  Such  would 
merely  increase  the  “need”  of  the  presently  certifi¬ 
cated  air  carriers,  and  create  four  new  “need”  carriers, 
and  would  be  nothing  less  than  a  revolting  development  in 
economic  regulation  of  air  transportation. 

vn 

Exception  is  taken  to  the  majority’s  finding  (Tentative 
opinion,  p.  31) : 

“Since  we  have  found  elsewhere  in  this  opinion  that  the 
certification  of  the  all-property  carriers  will  lead  to  a 
more  rapid  development  of  the  market,  it  must  be  con¬ 
cluded  that  the  certification  of  these  carriers  will  serve 
the  interests  of  national  defense.” 

As  has  been  indicated  above,  the  predicate  of  that  state¬ 
ment  is  incorrect.  The  certification  of  all-property  carriers 
would  not  lead  to  a  more  rapid  devolpment  of  the  cargo 
market,  but  would,  instead,  lead  to  a  serious  deterioration 
of  the  Nation’s  air  cargo  services.  Therefore,  certification 
of  the  applicants  would  not  serve  the  interests  of  national 
defense,  but  would  be  inimical  to  national  defense. 
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Exception  is  taken  to  the  statement  of  the  majority  of 
the  Board  (Tentative  Opinion,  p.  35) : 

“We  view  the  certificated  period  herein  authorized  as 
part  of  a  developmental  or  test  period  which  will  sup¬ 
ply  evidence  to  chart  the  more  distant  course.  We  find 
that  there  is  a  public  need  for  a  test  of  all  cargo  car¬ 
riage  by  carriers  concentrating  on  all-freight  service 
under  temporary  certificates  of  public  convenience  and 
necessity.  Such  action  will  give  stability  to  those  oper¬ 
ations  over  a  fair  trial  period.  At  the  end  of  that  time 
the  Board  will  be  in  a  position  to  make  a  sound  ap¬ 
praisal  of  the  economic  potentialities  of  the  opera¬ 
tions.” 

Exception  is  taken  to  this  finding  for  the  reason  that 
there  is  no  need  for  a  further  test  period  in  which  to  demon¬ 
strate  that  the  public  convenience  and  necessity  do 
24959  not  require  the  services  of  the  applicants.  Such 
certification  would  not  provide  any  better  test  of 
the  public  convenience  and  necessity  of  the  proposals  of  the 
applicants  than  the  two-year  test  period  under  Section 
292.5  of  the  Board’s  Economic  Regulations  which  has  al¬ 
ready  elapsed.  It  would  be  most  unfair  to  allow  the  appli¬ 
cants  a  second  test  period  at  the  expense  of  the  certificated 
carriers  when  they  have  so  thoroughly  failed  during  the 
first  test  period  to  demonstrate  any  need  whatsoever  for 
their  services. 

Is  the  Board  sincere  about  tests?  If  so,  let  the  Board 
base  this  decision  here  on  the  test  already  made. 

IX 

Exception  is  taken  to  the  finding  of  the  majority  (Tenta¬ 
tive  Opinion,  p.  36) : 

“Upon  the  basis  of  the  evidence  of  record  we  are  con¬ 
vinced  that  there  is  an  air  freight  potential  sufficient 
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to  justify  the  certification  of  three  all-cargo  carriers — 
two  operating  transcontinental^  and  one  between  the 
north  and  south — from  the  applicants  in  the  present 
case  for  a  limited  period  of  five  years,  and  that  such  an 
authorization  would  provide  the  kind  of  experience 
necessary  to  a  judgment  with  respect  to  the  permanent 
policy  which  may  be  required  by  the  national  interest.” 

Exception  to  that  finding  is  taken  for  the  reasons  set 
forth  in  the  foregoing  exceptions. 

Exception  is  taken  also  for  the  reason  that  this  record 
clearly  shows  that,  whatever  may  be  true  as  to  transcon¬ 
tinental  air  cargo  potential,  there  is  not  sufficient  cargo  po¬ 
tential  in  a  north-south  direction  to  support  the  authoriza¬ 
tion  of  any  north-south  all-cargo  service.  The  majority  has 
considered  the  Nation’s  air  cargo  potential  as  a  whole.  It 
has  not  considered  the  directional  potential  of  such  traffic, 
nor  the  potential  for  the  specific  routes  which  it  tentatively 
has  selected.  The  record  shows  that  only  6  percent 
24960  of  the  Nation’s  air  cargo  potential  moves  in  a  north- 
south  direction  whereas  94  percent  of  that  potential 
moves  transcontinental^’.  If  the  transcontinental  air  cargo 
would  in  the  opinion  of  the  majority  support  only  two  all- 
cargo  carriers,  the  north-south  potential  will  support  none. 
The  certification  of  one  north-south  all-cargo  carrier  would 
be  as  unjustified  as  the  certification  of  15  all-cargo  carriers 
over  the  transcontinental  routes.  It  would  obviously  be 
highly  improper  for  the  Board,  upon  the  basis  of  a  trans¬ 
continental  cargo  potential,  to  certificate  a  carrier  in  a 
north-south  direction  duplicating  Eastern’s  presently  ade¬ 
quate  cargo  services. 

Furthermore,  after  recently  being  subjected  to  vilifica¬ 
tion  and  abuse  by  the  irregular  carriers  whom  the  Board 
granted  unwarranted  regulatory  indulgences,  can  the 
Board  now  be  so  naive  as  to  say  the  Board  will  be  “free” 
at  the  end  of  five  years  to  make  a  proper  permanent  deci- 
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sion  as  to  the  four  applicants.  It  is  high  time  the  Board 
took  a  realistic  approach  to  regulation. 

X 

Exception  is  taken  to  the  finding  of  the  majority  (Tenta¬ 
tive  Opinion,  p.  45) : 

“Such  considerations  lead  us  to  conclude  that  the  au¬ 
thorization  of  one  property-only  carrier  to  operate 
north-south  between  the  Northeast  and  North  Central 
areas,  on  the  one  hand,  and  the  Southeast  and  Louisi¬ 
ana  areas,  on  the  other,  is  required  by  the  public  conve¬ 
nience  and  necessity  and  is  necessary  to  round  out  the 
coverage  in  property-only  service.” 

Exception  is  taken  to  this  finding  for  the  reasons  set 
forth  in  Exception  No.  IX  above.  That  finding  is  shock¬ 
ingly  without  any  support  in  the  record  or  the  experience 
of  U.  S.  Airlines,  Inc. 

Wherefore,  Eastern  prays  that  its  exceptions  to  the 
Tentative  Opinion  of  the  majority  of  the  Board  as  enumer¬ 
ated  above,  be  allowed  and  sustained  for  the  rea- 
24961  sons  stated  herein  and  that  Eastern  be  allowed  to 
file  a  brief  and  participate  in  oral  argument  in  sup¬ 
port  of  these  exceptions. 

Respectfully  submitted, 

Gambrell,  Harlan  &  Barwick 
Atlanta,  Georgia 

(Signed)  E.  Smythe  Gambrell 

Attorneys  for 
Eastern  Air  Lines,  Inc. 

•  •  •  •  # 

Atlanta,  Georgia 
May  19,  1949 
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•  #  #  •  • 

BRIEF  OF  EASTERN  AIR  LINES,  INC.  IN  SUPPORT 
OF  EXCEPTIONS  TO  TENTATIVE  OPINION 

*  #  *  •  # 

May  19,  1949 
24973 

•  #  *  «  • 

A.  The  Majority  Erroneously  Has  Refused  to  Consider 
the  Applicants’  Operating  Results  Under  Section  292.5 
of  the  Economic  Regulations. 

It  has  been  universally  recognized  that  one  of  the  pri¬ 
mary  purposes  underlying  the  promulgation  of  Section 
292.5  of  the  Economic  Regulations  was  to  furnish  a  factual 
basis  for  the  Board’s  decision  in  this  case.  Yet,  as  indi¬ 
cated  above,  the  majority  sought  to  dismiss  those  opera¬ 
tions  from  consideration,  particularly  in  the  determina¬ 
tion  of  air  cargo  potential,  and  to  rely  upon  paper  fore¬ 
casts  now  worthless  because  disproved  by  fact.  In  its 
introductory  statement  to  Section  292.5,  the  Board  stated: 

“At  the  present  time  applications  are  pending  be¬ 
fore  the  Board  in  which  for  the  first  time  the  Board 
will  be  called  upon  to  determine  issues  of  public  con¬ 
venience  and  necessity  relating  to  authorization  to  en¬ 
gage  in  the  air  transportation  of  property  only  in 
interstate  and  overseas  air  transportation.  Certain 
of  these  applications  are  already  consolidated  in  pend¬ 
ing  proceedings  which  are  in  various  stages  of  ad¬ 
judication,  but  it  appears  that  in  no  case  will  the 
Board  be  able  to  dispose  finally  of  such  issues  for 
some  time.  During  the  interim  period  it  would  not  be 
in  the  public  interest  to  terminate  or  curtail  such  ser¬ 
vices  and  thereby  lose  the  benefit  of  the  experience 
being  obtained  in  this  new  field  of  air  cargo;  and  the 
probability  of  dissipation  of  the  operating  staff  and 
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experience  of  such  carriers,  interruptions  of  opera¬ 
tions,  loss  of  revenues  and  probable  loss  of  a  part  of 
their  capital  funds  during  the  interim  period  consti¬ 
tutes  unusual  circumstances  affecting  the  operations 
of  such  carriers  and  would  impose  an  undue  burden 
on  such  carriers.” 

Are  the  carriers  to  have  faith  in  the  Board  and  its  ac¬ 
tions?  Are  experiments  conducted  at  great  cost  and 
sacrifice  to  be  correctly  evaluated,  or  are  they  merely  to 
be  used  as  springboards  to  pyramided  folly? 

The  quotation  above  makes  it  plain  that  the  purpose 
of  Section  292.5  was  to  provide  the  factual  foundation  for 
the  Air  Freight  case  decision  (See  Dissent  of  Member 
Jones,  p.  19).  That  purpose  becomes  more  evident  when 
it  is  remembered  that  prior  to  the  effective  date  of  Sec¬ 
tion  292.5  the  applicants  were  operating,  if  legally,  as 
contract  or  irregular  carriers,  and  had  represented  to  the 
Board  that  the  right  to  operate  in  common  carriage  was 
all  that  was  necessary  to  enable  them  to  prove  the  need 
for  their  services.  And  doubt  that  the  Board  itself  con¬ 
sidered  that  Section  292.5  operations  were  to  furnish  a 
factual  basis  for  its  decision  in  this  proceeding  is 
24974  resolved  by  the  following  quotation  taken  from  the 
Board’s  own  summary  of  its  statement  before  the 
President’s  Air  Policy  Commission  (p.  2) : 

“The  Board  has  used  the  exemption  power  to  per¬ 
mit  the  accumulation  of  experience  with  respect  to 
*  *  *  cargo  operations.” 

That  the  Board  considered  that  to  be  the  purpose  of  Sec¬ 
tion  292.5  is  further  confirmed  by  its  statement  in  its  ten¬ 
tative  decision  in  the  Air  Freight  Rate  case,  Docket  1705 
et  al.,  decided  April  21, 1948,  page  6 : 

“In  the  light  of  these  developments  a  group  of  new 
carriers  undertook  to  develop  a  specialized  freight 
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service  without  dependence  on  Government  support 
to  cover  possible  operating  losses.  The  entry  of  these 
carriers  into  the  air  freight  field  on  this  basis  con¬ 
stitutes  an  experiment  of  great  importance  to  the  pub¬ 
lic  as  a  test  of  whether  a  specialized  air  freight  in¬ 
dustry  can  be  developed  on  the  basis  of  its  own  eco¬ 
nomic  ability  to  exist . 

(<The  Board  has  recognized  the  value  of  this  experi¬ 
ment  through  the  issuance  of  Section  292.5  of  the 
Economic  Regulations,  *  *  *  ”  (italics  added). 

The  applicants  themselves  have  always  recognized  the 
purpose  of  Section  292.5  to  provide  the  factual  basis  for 
the  decision  in  the  Air  Freight  case.  Slick  stated  in  its 
brief  to  the  Board,  dated  August  16,  1948,  before  it  knew 
that  the  Board  would  reopen  the  record  in  such  fashion 
as  to  expose  its  poor  showing  under  Section  292.5  (p.  1) : 

“The  belief  on  the  part  of  the  Board  that  there  is 
a  place  in  air  transportation  for  single  purpose,  self- 
sustaining  freight  carriers,  or  at  the  very  least ,  that 
an  experiment  should  be  conducted  with  such  carriers 
obviously  motivated  the  issuance  of  Section  292.5  of 
the  Economic  Regulations  in  May  1947.  This  was 
made  abundantly  clear  by  the  Board’s  first  finding  of 
fact  in  that  decision :  [Quoting]”  (italics  added). 

At  the  oral  argument  on  the  proposed  revision  of  Sec¬ 
tion  292.1  of  the  Economic  Regulations,  from  which  292.5 
developed  (Docket  2742),  counsel  for  U.  S.  stated  (Tr. 
339) : 

“Mr.  Branch:  What  is  your  proposed  treatment 
for  these  fellows  who  may  come  now  into  this  busi¬ 
ness?  Suppose,  as  time  goes  on,  scores  of  others, 
small  and  large,  get  into  the  so-called  cargo  business, 
irregular  non-scheduled. 

“What  sort  of  a  regulation  should  the  Board  have 
about  them?  Should  they  be  out  when  this  regulation 
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is  adopted,  unless  they  come  in  and  get  a  certificate 
first! 

“Mr.  Beitel:  Well,  we  think  this:  that  it  was  nec¬ 
essary  to  start  a  contract  service  for  cargo  in  order 
to  demonstrate  the  need  for  the  service  before  we 
could  actually  file  for  a  certificate.  As  we  view  this, 
this  is  an  interim  period. 

“Mr.  Branch :  It  is  hind  of  a  training  course? 
24975  “Mr.  Beitel:  Yes  sir. 

“Mr.  Branch:  You  think  wre  ought  to  give 
that  to  everybody  that  wants  to  go  into  air  cargo! 

“Mr.  Beitel:  I  think  it  might  be  desirable”  (italics 
added). 

The  majority  stated  concerning  the  alleged  limitations 
of  the  Section  292.5  operations  of  the  applicants  (Tenta- 
tive  Opinion,  p.  8) : 

“Furthermore,  the  determination  of  points  authorized 
for  scheduled  service  under  the  regulation  was  neces¬ 
sarily  arbitrary.  For  no  applicants  wTere  such  points 
the  same  as  are  proposed  for  certificated  operations, 
and  many  failed  to  conform  to  an  economic  route  pat¬ 
tern.” 

Presumably  the  majority  believes  that  the  routes  pro¬ 
posed  by  it  would  “conform  to  an  economic  route 
pattern.”  It  will  be  noticed  that  they  coincide  exactly 
with  the  routes  recommended  by  the  Examiners,  ex¬ 
cept  for  the  division  between  Slick  and  Flying  Tiger 
Line  of  the  routes  recommended  for  California  East¬ 
ern,  and  the  assignment  of  Willis’  recommended  routes 
to  U.  S.  Concerning  that  route  structure,  U.  S.  stated 
in  its  brief  of  August  16,  1948  (p.  13) : 

“The  important  question  before  the  Board  is,  Shall 
the  carriers  which  have  proved  their  ability  be  certifi¬ 
cated  to  the  points  they  seek,  and  which  they  now- 
serve,  or  shall  the  Board  parcel  out  uneconomic  route 
systems  to  them! 
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“The  answer  to  this  issue  is  partly  given  by  Regula¬ 
tion  292.5.  By  Letters  of  Registration  the  Board  pro¬ 
vided  a  good  airfreight  pattern  based  upon  the  de¬ 
velopment  of  free  competitive  forces.  The  Regulation 
looks  to  the  certification  of  carriers,  and  the  natural 
result  would  be  the  issuance  of  certificates  which  con¬ 
tain  at  least  as  large  an  operating  field  as  that  speci¬ 
fied  in  the  Letter  of  Registration”  (italics  added). 

Again,  that  statement  was  printed  before  U.  S.  knew  that 
it  would  be  called  on  to  defend  its  Section  292.5  opera¬ 
tions.  Evidently  U.  S.  feels  that  its  Section  292.5  routes 
are  far  better  economically  than  those  proposed  by  the 
majority  of  the  Board. 

The  actual  effect  of  Section  292.5  was  to  grant  the  appli¬ 
cants  the  privileges  of  common  carrier  operations  without 
placing  upon  them  any  of  its  burdens.  For  example,  al¬ 
though  the  applicants  were  relieved  from  the  provisions 
of  Title  IV  generally  so  as  to  enable  them  to  hold  their 
services  out  to  the  public,  operate  on  a  scheduled  basis, 
etc.,  Section  292.5  (e)  (3)  relieved  them  of  the  duty  of 
providing  service.  The  applicants  therefore  have  had 
complete  freedom  of  operation  other  than  as  to  rate  and 
safety  regulations,  and  the  operating  and  safety  require¬ 
ments  which  have  been  imposed  upon  the  applicants  under 
the  Civil  Air  Regulations  have  been  less  severe  than  those 
imposed  upon  the  certificated  carriers. 

24976  The  majority,  however,  as  has  been  indicated,  has 
brushed  aside  the  results  of  the  Section  292.5  experi¬ 
ment,  stating  that  the  intervenors  have  “misconstrued”  its 
purpose,  and  the  majority  proposes  to  issue  four  property- 
only  certificates  for  a  term  of  5  years  in  order  to  conduct 
another  experiment  in  property-only  carriage  (Tentative 
Opinion,  p.  35) : 

“We  view  the  certificated  period  herein  authorized  as 
part  of  a  developmental  or  test  period  which  will 
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supply  evidence  to  chart  the  more  distant  course.  We 
find  that  there  is  a  public  need  for  a  test  of  all  cargo 
carriage  by  carriers  concentrating  on  all-freight  ser¬ 
vice  under  temporary  certificates  of  public  convenience 
and  necessity.  Such  action  will  give  stability  to  those 
operations  over  a  fair  trial  period.  At  the  end  of  that 
time  the  Board  will  be  in  a  position  to  make  a  sound 
appraisal  of  the  economic  potentialities  of  the  opera¬ 
tions.” 

Slick  stated  in  its  August  16,  1948,  brief,  pages  63-64  (be¬ 
fore  its  actual  Section  292.5  operations  were  in  the  record) : 

“As  has  been  already  pointed  out,  the  freight  car¬ 
riers  had  compiled  a  remarkable  record  in  air  freight 
in  the  space  of  a  little  over  two  years.  They  have 
proved  they  can  haul  the  freight.  They  have  given 
this  business  a  terrific  impetus.  They  have  accom¬ 
plished  hitherto  unheard  of  reductions  in  operating 
costs.  They  have  demonstrated  a  staying  power  which 
has  been  the  talk  of  the  industry.  What  more  experi¬ 
mentation  is  required 9”  (Italics  added). 

What  more  experimentation,  indeed,  is  required?  If  the 
applicants  were  willing  to  stand  on  their  Section  292.5 
records  before  they  knew  the  Board  was  going  to  reopen 
the  case,  is  it  fair  now  to  say,  as  the  majority  would  do, 
that  those  operations  really  do  not  mean  anything?  Is 
it  fair  to  change  the  rules  in  the  middle  of  the  game?  The 
Tentative  Opinion  is  like  the  schoolboy  who  says,  “Heads  I 
go  to  the  movies;  tails  I  study,”  and  then,  when  the  coin 
falls  with  “tails”  showing,  says  “Two  out  of  three,”  and 
then  “Three  out  of  five,”  etc. 
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[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of 
record  filed  by  respondent.  It  summarizes  evidence  of 
record  appearing  at  pages: 

14168 

14778 

15306 

16007 

39780 

39797 

39806 

39812 

39935 

39960 

40041 

40125 

43418 

43590 

43597 

of  the  transcript  of  record  filed  by  the  respondent  and 
has  been  included  in  the  Joint  Appendix  for  convenience 
of  reference  and  to  save  printing  expense.] 
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Following  is  a  comparison  of  the  predictions  of  annual 
freight  to  be  carried  made  by  the  applicants  at  the  original 
hearing  with  their  actual  1948  traffic : 

U.S. 

Revenue 

Ton-Miles 

Forecast  of  annual  traffic  if  DC-3  aircraft 


used  (U.  S.  15  )1  .  49,290,000 

Actual  experience,  1948  (  202.1  reports)....  391, 1822 
Percent  freight  carried  to  predicted- .  8/10  of  1% 
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Slick 

Forecast  for  first  year  of  operation  made 
at  original  hearing  (SA  42A)1 2 .  87,257,800 

Actual  experience,  1948  (202.1  reports)....  25,579,493 

Percent  freight  carried  to  predicted .  29% 

Willis 

Forecast  for  first  full  year  of  operations 

(WAS  61 Y  .  38,282,878 

Actual  experience,  1948  (202.1  reports)....  1,654,063 

Percent  freight  carried  to  predicted .  4% 

The  Flying  Tiger  Line ,  Inc. 

Forecast  for  1947  (NSF  112,  p.  I)1 .  40,032,000 

Actual  experience,  1948  (202.1  reports)....  11,949,307 

Percent  freight  carried  to  predicted .  29% 


[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of 


record  filed  by  the  respondent.  It  summarizes  evidence  set 
forth  at  pages  24664  and  29546  of  the  transcript  of  record 
filed  by  the  respondent  and  has  been  included  in  the  Joint 
Appendix  for  convenience  of  reference.] 


1  Exhibit  submitted  at  1946-1947  hearing. 

2  Includes  at  least  109,290  ton-miles  carried  in  contract  operations. 


378 
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GROWTH  BY  YEARS 
ENTIRE  OOMESTIC  AIRFREIGHT  INDUSTRY 


SOURCE:  p.5  SLICK'S  DATA  FOR  ORAL  ARGUMENT ,  DATED  SEPT.  8,1940. 
FOOTNOTE  59;  p. 9  OF  TENTATIVE  OPINION. 
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[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of 
record  filed  bv  respondent.  It  summarizes  evidence  set 
forth  at  page  24664  of  the  transcript  of  record  filed  by  the 
respondent  and  has  been  included  in  the  Joint  Appendix 
for  convenience  of  reference.] 


t 


24981  1301 

GROWTH  OF  AIR  FREIGHT  OPERATIONS  OF 
!  CERTIFICATED  CARRIERS  VS.  DECLINE  OF 
AIR  FREIGHT  OPERATIONS  OF  NON* 


CERTIFICATED  CARRIERS 


SOURCE:  FOOTNOTE  99,  P.9  Of  TENTATIVE  OPINION. 
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[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of 
record  filed  by  the  respondent.  It  summarizes  evidence 
of  record  appearing  in  the  monthly  and  quarterly  reports 
filed  by  Eastern  Air  Lines  with  the  Civil  Aeronautics 
Board  which  have  been  stipulated  as  part  of  the  record 
and  has  been  included  in  the  Joint  Appendix  for  conven¬ 
ience  of  reference  and  to  save  printing  expense.] 

124987 

AIR  FREIGHT  CARRIED  BY  EASTERN1 
November  1946 — March  1949 
(Ton-Miles) 


1946 

1947 

1948 

1949 

January  . 

73,022 

327,086 

638,559 

Februarv  . 

* 

107,810 

331,209 

617,606 

March  . 

148,860 

465,714 

989,973 

April  . 

158,686 

412,605 

May . 

147,264 

534,966 

June . 

126,889 

408,352 

July . 

165,276 

390,477 

August  . 

176,469 

431,070 

September  .... 

305,695 

549,583 

October . 

517,541 

542,882 

November . 

50,642 

271,322 

630,689 

December  . 

100,000 

483,770 

705,640 

Total . 

150,642 

2,682,604 

5,730,243 

2,246,138 

1  Domestic  only. 

It  will  be  noted  that  the  air  freight  carried  by  Eastern  in¬ 
creased  by  114%  from  to  1947  to  1948.  The  air  freight  car¬ 
ried  by  Eastern  during  the  first  three  months  of  1949  repre¬ 
sents  almost  exactly  a  100%  increase  over  the  volume  of 
freight  carried  during  the  first  three  months  of  1948.  If 
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Eastern  maintains  this  increase  for  the  remainder  of  the 
year,  and  there  is  every  reason  to  believe  that  it  will  unless 
the  Board  authorizes  further  destructive  duplication  of 
its  services,  then  Eastern  will  carry  in  excess  of  11,000,000 
ton-miles  of  freight  domestically  in  a  north-south  direc¬ 
tion  during  1949. 

•  •  ♦  •  • 


95 


[Statement  of  Counsel:  The  following  page  is  from  one 
of  the  petitioners’  briefs  included  in  the  transcript  of 
record  filed  by  respondent.  It  summarizes  evidence  of 
record  appearing  at  pages : 


33574-33575 

39937 

39961 

43591 

43598 


of  the  transcript  of  record  filed  by  the  respondent  and 
has  been  included  in  the  Joint  Appendix  for  convenience 
of  reference.] 


Slick’s  Demand  Point  Service — 
Number  of  Flight  Departures 


Quarter  Ended 

Demand  Aug.  &  Dec.  31,  Mar.  31,  June  30,  Sept.  30,  Dec.  31, 

Points  Sept.  1947  1947  1948  1948  1948  1948 


1  Worth 

Itville  _ 

lianapolis 
tg  Beach 
waukee  . 

lesto  _ 

tdand  _ 

ria  _ 

th  Bend .. 


0 

0 

3 

0 

2 

0 

1 

0 

1 


1 

0 

2 

0 

0 

0 

0 

0 

0 


0 

0 

0 

0 

0 

0 

0 

0 

0 


0 

0 

2 

0 

1 

0 

0 

0 

0 


0 

0 

1 

0 

1 

0 

0 

0 

1 


0 

0 

0 

0 

0 

0 

0 

0 

0 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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Quarter  Ended 


Demand 

Points 


Aug.  &  Dec.  31,  Mar.  31,  June  30,  Sept.  30,  Dec.  31, 
Sept.  1947  1947  1948  1948  1948  1948 


Salinas .  0 

Stockton  .  0 

Thermal  .  0 

Toledo  .  1 

Waterbury  .  0 

Visalia .  0 

Mission2  .  - 

Hartford .  - 


0 

0 

0 

0 

0 

0 


0 

0 

0 

0 

0 

0 


0 

3 

0 

3 

0 

3 

8 


0 

0 

0 

0 

21 

1 


0 

0 

0 

1 

0 

0 

0 

2 


Totals .  8  3 


0 


5 


3 


1  Served  through  Hartford  apparently. 

2  Never  authorized.  Service  provided  pending  Board’s  notice  of  disapproval  as  an 
adjacent  point. 

As  of  December  31,  1948,  the  Flying  Tiger  Line  still  had 
not  provided  any  services  at  any  “demand”  points  author¬ 
ized  to  be  served  by  it. 

•  *  *  #  * 


25022 

Northwest  Exceptions 
•  •  #  •  • 

EXCEPTIONS  OF  NORTHWEST  AIRLINES,  INC.  TO 
THE  TENTATIVE  FINDINGS,  CONCLUSIONS, 
DECISIONS  AND  ORDER  OF  THE  CIVIL 
AERONAUTICS  BOARD  DATED 
APRIL  25,  1949 

Northwest  Airlines,  Inc.,  (hereinafter  referred  to  as 
“Northwest”),  pursuant  to  the  Board’s  Order  Serial  No. 
E-2759,  respectfully  excepts  to  the  tentative  findings,  con¬ 
clusions,  decisions  and  order  of  the  Civil  Aeronautics  Board 
made  in  the  above  entitled  matter  and  served  April  25, 1949, 
in  the  following  particulars: 
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L 

Exception  is  taken  generally  to  the  ultimate  conclusions 
of  the  Board  as  summarized  beginning  on  Page  63,  wherein 
the  Board  finds  as  follows : 

“  Conclusions 

“In  accordance  with  the  foregoing  findings  of  fact 
and  conclusions  and  upon  the  basis  of  all  the  facts  of 
record,  we  find: 

25023  “1.  That  the  public  convenience  and  neces¬ 

sity  require  that  The  Flying  Tiger  Line,  Inc., 
be  authorized  to  engage  in  air  transportation  with  re¬ 
spect  to  property  between  any  point  or  points  in  any 
of  the  following  groups  of  points  and  any  point  or 
points  in  any  other  of  said  groups : 

“(a)  The  terminal  point  Los  Angeles,  the  intermedi¬ 
ate  points  Bakersfield,  Brawley-El  Centro,  Fresno, 
Long  Beach,  Oakland,  Sacramento,  Salinas-Monterey, 
San  Diego,  San  Francisco,  Santa  Barbara,  Stockton, 
and  Thermal ; 

“(b)  The  intermediate  points  Longview,  Portland, 
Seattle,  Wenatchee,  and  Yakima; 

“(c)  The  intermediate  point  Minneapolis-St.  Paul; 

“(d)  The  intermediate  point  Denver; 

“(e)  The  intermediate  points  Des  Moines  and 
Omaha; 

“(f)  The  intermediate  points  Akron,  Chicago,  Cleve¬ 
land,  Detroit,  Fort  Wayne,  Grand  Rapids,  Milwaukee, 
South  Bend,  and  Toledo ; 

“(g)  The  intermediate  points  Albany,  Binghamton, 
Boston,  Buffalo,  Hartford,  New  York,  Newark,  Phila¬ 
delphia,  Providence,  and  Rochester; 

“(h)  The  intermediate  point  Rockland  and  the  term¬ 
inal  point  Portland. 


Northwest  Exceptions 

“2.  That  the  public  convenience  and  necessity  re¬ 
quire  that  Slick  Airways,  Inc.,  be  authorized  to  engage 
in  air  transportation  with  respect  to  property  between 
any  point  or  points  in  any  of  the  following  groups  of 
points  and  any  point  or  points  in  any  other  of  said 
groups. 

“(a)  The  terminal  point  Los  Angeles,  the  intermedi¬ 
ate  points  Bakersfield,  Brawley-El  Centro,  Fresno, 
Long  Beach,  Oakland,  Sacramento,  Salinas-Monterey, 
San  Diego,  San  Francisco,  Santa  Barbara,  Stockton, 
and  Thermal; 

“(b)  The  intermediate  point  Phoenix; 

“(c)  The  intermediate  points  Brownsville,  Corpus 
Christi,  Eagle  Pass,  Fort  Worth-Dallas,  Houston,  La¬ 
redo,  Mission,  and  San  Antonio; 

“(d)  The  intermediate  point  Kansas  City; 

“(e)  The  intermediate  points  Akron,  Chicago,  Cin¬ 
cinnati,  Cleveland,  Columbus,  Dayton,  Detroit,  Fort 
Wayne,  Indianapolis,  Louisville,  Peoria,  St.  Louis, 
South  Bend,  and  Toledo; 

25024  “(f)  The  intermediate  points  Allentown, 

Baltimore,  Boston,  Harrisburg,  Hartford,  New 
York,  Newark,  Philadelphia,  Pittsburgh,  Providence, 
Washington,  and  Wilmington; 

“(g)  The  intermediate  point  Rockland  and  the  term¬ 
inal  point  Portland. 

“3.  That  the  public  convenience  and  necessity  require 
that  U.  S.  Airlines,  Inc.,  be  authorized  to  engage  in  air 
transportation  with  respect  to  property; 

“(1)  Between  any  point  or  points  in  any  of  the  fol¬ 
lowing  groups  of  points  and  any  point  or  points  in  any 
other  of  said  groups : 

“(a)  The  terminal  point  Miami,  intermediate  points 
Atlanta,  Belle  Glade,  Fort  Myers,  Jacksonville,  Lake¬ 
land,  Ocala,  Orlando,  Sarasota-Bradenton,  Savannah, 
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Tampa-St.  Petersburg,  Valdosta,  and  West  Palm 
Beach ; 

“(b)  The  intermediate  points  Baton  Rouge,  Gulf- 
port-Biloxi,  Hammond,  Mobile,  Morgan  City,  and  New 
Orleans ; 

“(c)  The  intermediate  points  Akron,  Chicago,  Cin¬ 
cinnati,  Cleveland,  Columbus,  Dayton,  Detroit,  Grand 
Rapids,  Indianapolis,  Louisville,  Milwaukee,  South 
Bend,  and  Toledo; 

“(d)  The  terminal  point  Minneapolis-St.  Paul;  and 

“(2)  Between  any  point  or  points  in  any  of  the  fol¬ 
lowing  groups  of  points  and  any  point  or  points  in  any 
other  of  said  groups : 

“(a)  The  terminal  point  Miami,  intermediate  points 
Atlanta,  Belle  Glade,  Fort  Myers,  Jacksonville,  Lake¬ 
land,  Ocala,  Orlando,  Sarasota-Bradenton,  Savannah, 
Tampa-St.  Petersburg,  Valdosta,  and  West  Palm 
Beach ; 

“(b)  The  intermediate  points  Baton  Rouge,  Gulf- 
port-Biloxi,  Hammond,  Mobile,  Morgan  City,  and  New 
Orleans ; 

“(c)  The  intermediate  points  Albany,  Allentown, 
Baltimore,  Binghamton,  Boston,  Buffalo,  Harrisburg, 
Hartford,  Newark,  Philadelphia,  Pittsburgh,  Provi¬ 
dence,  Rochester,  Washington,  and  Wilmington,  and 
the  terminal  point  New  York. 

“4.  That  the  public  convenience  and  necessity  require 
that  Airnews,  Inc.,  be  authorized  to  engage  in  air 
transportation  with  respect  to  property: 

“(a)  Between  the  terminal  point  San  Antonio,  the 
intermediate  pont  Beeville,  and  the  terminal  point 
Corpus  Christi;  and 

“(b)  Between  the  terminal  point  San  Antonio,  the 
intermediate  points  McAllen  and  Harlingen  and  the 
terminal  point  Brownsville/’ 

25025  Exception  is  further  taken  to  the  findings  and 
conclusions  on  which  such  findings  are  based.  Such 
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exceptions  are  taken  for  the  reason  that  the  said  findings 
and  conclusions  are  not  justified  by  the  evidence  but,  in 
fact,  are  contrary  to  the  evidence  and  contrary  to  law. 

H. 

Exception  is  further  taken  to  the  finding  on  Page  35  that 
the  public  convenience  and  necessity  clearly  require  tempo¬ 
rary  certification  of  a  limited  number  of  freight  carriers 
at  this  time  and  to  the  expressed  conviction  on  Page  36 
that,  “upon  the  basis  of  the  evidence  of  record,  there  is  an 
air  freight  potential  sufficient  to  justify  the  certification  of 
three  all-cargo  carriers — two  operating  transcontinental^ 
and  one  between  the  north  and  south — from  the  applicants 
in  the  present  case  for  a  limited  period  of  five  years,  *  • 
and  “that  such  an  authorization  would  not  affect  the  com¬ 
petitive  balance  presently  existing  between  the  present  all¬ 
cargo  carriers  and  the  certificated  carriers  or  affect  ad¬ 
versely  the  latter.” 

This  is  based  on  no  substantial  evidence  but  is  contrary 
to  the  evidence  of  record  and,  as  pointed  out  by  Mr.  Jones’ 
dissent,  is  based  on  “surmise”,  “opinion”,  and  “hope”,  and 
even  the  majority  on  Page  33,  admits  its  doubt  when  it  says, 
“The  potential  market  appears  to  be  sufficient  to  warrant 
economic  operations  by  the  carriers  we  are  certificating. 
Facts  of  record  lend  credence  to  the  assertion  of  the  appli¬ 
cants  that  air  freight  can  be  developed  without  subsidy 
from  the  Government  in  the  form  of  mail  payments.”  (Em¬ 
phasis  supplied)  And,  as  Mr.  Jones  points  out  on  Page  38 
of  his  dissenting  opinion,  the  majority  admits  “a  potential 
many  times  larger  than  the  present  traffic  would  not  in  itself 
justify  the  duplication  of  existing  facilities.” 

Similarly,  the  Board’s  finding  that  “such  an  authoriza- 
i  tion  would  not  affect  the  competitive  balance  exist- 
25026  ing  between  the  present  all-cargo  carriers  and  the 
certificated  carriers  or  affect  adversely  the  latter”, 
is  based  entirely  on  wishful  thinking  and  not  on  the  facts 
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of  record  or  the  demonstration  of  actual  experience.  Again, 
as  Mr.  Jones  points  out,  the  assumption  by  the  majority 
that  the  cargo  carriers  will  develop  their  traffic  from  the 
cargo  potential  rather  than  from  the  freight  being  hauled 
by  the  certificated  carriers,  merely  evades  the  issue  and  to 
sav  that  under  such  circumstances  there  can  be  no  “diver- 
sion”,  is  pure  sophistry. 

in. 

Exception  is  further  taken  to  the  Board’s  conclusion  on 
Page  38  that  it  is  not  precluded  by  the  Act  from  authorizing 
service  between  points  within  an  area  and  points  within 
other  areas  on  a  so-called  demand  basis. 

The  majority  of  the  Board  visualizes  a  “tramp”  air 
cargo  service  glorified  by  certificates  roving  from  area  to 
area  answering  public  needs.  It  assumes  that  it  can  compel 
such  certificated  operators  to  provide  the  services  which  the 
communities  in  such  areas  may  demand  from  time  to  time 
It  clearly  ignores  the  fact  that  any  need  of  the  public  for 
such  “tramp”  services  is  better  met  by  free-lance  operators 
conducting  uncertificated  operations  at  rates  fixed  by  open 
competition.  It  also  ignores  the  fact  that  the  Civil  Aero¬ 
nautics  Act  did  not  contemplate  the  issuance  of  certificates 
to  such  type  of  operations.  Many  of  the  applicants  under 
the  exemption  authorization  have  been  able  to  render  a  so- 
called  demand  service  during  the  pendency  of  this  proceed¬ 
ing,  but,  as  the  record  shows  and  as  pointed  out  by  Mr. 
Jones  on  Page  24  of  the  dissenting  opinion,  Slick  and  Fly¬ 
ing  Tigers,  the  most  vociferous  of  those  applicants  espous¬ 
ing  the  “demand”  or  “area”  concept  during  the  trial  period 
of  common  carrier  operations  up  to  September  30, 
25027  1948,  operated  no  service  of  any  consequence  to 
other  than  a  few  major  population  centers.  Slick 
operated  only  37  flights  to  “demand”  points  out  of  a  total 
of  8,818  schedules  and  Flying  Tigers  operated  absolutely 
no  “demand”  service  and  confined  its  entire  service  to  8 
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major  cities  all  of  which  received  regular  service  from  three 
or  more  certificated  carriers. 

Certainly,  the  granting  of  certificates  for  such  service 
will  not  assure  communities  named  in  the  various  areas  of 
any  service,  but  will  merely  have  the  effect  of  limiting  the 
opportunities  of  such  contract  carriers  as  may,  under  free 
competition,  seek  to  operate  in  such  field. 

The  Civil  Aeronautics  Act  and  the  machinery  set  up 
thereunder  is  inadequate  to  attempt  to  extend  its  regulatory 
function  over  this  field  of  operations,  and  the  experience 
of  the  Interstate  Commerce  Commission  and  the  amend¬ 
ments  required  to  the  Interstate  Commerce  Act  to  cover 
such  operations  offer  ample  proof  that  the  regulation  of 
the  Civil  Aeronautics  Board  of  this  type  of  operation  was 
not  contemplated  by  the  Civil  Aeronautics  Act. 

IV. 

Exception  is  specifically  taken  to  the  conclusion  that  The 
Flying  Tiger  Line,  Inc.  be  authorized  to  engage  in  trans¬ 
portation  of  property  between  Portland-Seattle,  Wena¬ 
tchee,  Yakima  and  the  Twin  Cities,  Milwaukee,  Chicago, 
Detroit  and  New  York,  on  the  ground  that  the  evidence  is 
insufficient  to  support  a  finding  that  the  public  convenience 
and  necessity  require  such  authorization  and  on  the  further 
ground  that  The  Flying  Tiger  Line,  Inc.  did  not  have  an 
application  covering  the  transportation  proposed  to  be 
authorized  nor  did  it  propose  service  between  such  points 
as  required  by  section  401  of  the  Civil  Aeronautics  Act,  nor 
did  it  offer  any  proof  of  the  need  for  such  service  or  of  its 
qualifications,  fitness,  willingness  or  ability  to  oper- 
25028  ate  such  routes. 

Neither  the  map  attached  to  the  Flying  Tigers’ 
application  as  Exhibit  “B”  nor  the  areas  outlined  in  Ex¬ 
hibit  “A”  attached  to  said  application  and  referred  to  on 
Page  3  thereof,  show  an  application  for  the  route  above 
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described  as  required  by  the  Civil  Aeronautics  Act  and 
Section  238-1  of  the  Board’s  Economic  Regulations  (d)(3) 
which  provides  in  part  as  follows: 

“*  •  *  The  identification  of  each  route  shall  name  every 
terminal  and  intermediate  point  to  be  included  in  the 
certificate  for  which  application  is  made.” 

The  evidence  produced  at  the  reopened  hearing  com¬ 
pletely  confirms  this  contention  in  every  way.  No  proof 
whatsoever  was  offered  as  to  the  need  for  additional  service 
over  such  routes  and,  in  fact,  testimony  by  Mr.  Prescott, 
President  of  The  Flying  Tigers,  which  company  was  recom¬ 
mended  by  the  Examiners  for  the  route  above  described, 
reveals  that  it  did  not  apply  nor  expect  to  receive  such 
route  (which  the  Board  has  tentatively  awarded).  Mr. 
Prescott  testified  as  follows: 

“Seattle  is  stuck  up  there  by  itself.  We  happened  to  get 
it.  This  authorization  just  fell  on  us  out  of  the  sky. 
We  had  no  choice  in  picking  the  towns  we  would  be 
authorized  to  serve.  Seattle  is  up  there  all  by  itself 
and  you  have  to  go  clear  from  Seattle  to  Chicago  be¬ 
fore  you  have  any  other  freight  or  any  other  authorized 
point.”  (R.  761) 

In  Exhibit  91  filed  by  Flying  Tigers,  the  entire  operation 
of  Flying  Tigers  was  disclosed  to  cover  service  over  the 
central  route  between  California  and  New  York  and  pre¬ 
sumably  is  the  route  which  Flying  Tigers  propose  to  serve 
in  the  future. 

The  Board’s  attention  is  called  to  the  case  of  State  Air¬ 
lines  v.  CAB,  decided  by  the  U.  S.  Court  of  Appeals,  Dis¬ 
trict  of  Columbia,  April  6, 1949,  reported  in  2  Avia- 
25029  tion  Law  Reporter,  14873,  wherein  the  court  held 
that  the  Board  cannot  award  a  certificate  to  one 
who  is  not  an  applicant  for  the  route  authorized  by  the 
certificate  and,  furthermore,  that  unless  an  applicant  puts 
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in  evidence  to  show  its  fitness,  willingness  and  ability  to 
operate  over  specific  routes  which  it  applies  for,  the  Board 
cannot  make  the  finding  of  fitness,  willingness  and  ability 
required  by  the  Act. 

V. 

Exception  is  specifically  taken  to  the  conclusion  contain¬ 
ed  on  Page  65  that  Minneapolis-St.  Paul  should  be  included 
as  an  intermediate  point  in  the  certificate  proposed  to  be 
issued  to  U.  S.  Airlines,  Inc.,  on  the  ground  that  the  evi¬ 
dence  is  insufficient  to  support  a  finding  that  the  public 
convenience  and  necessity  require  such  authorization  and 
on  the  further  ground  that  U.  S.  Airlines  did  not  present 
an  application  covering  the  transportation  recommended, 
as  it  did  not  apply  for  a  route  to  Minneapolis-St.  Paul, 
Minn.,  nor  did  it  propose  service  to  such  points  as  required 
by  section  401  of  the  Civil  Aeronautics  Act,  nor  did  it  offer 
any  proof  of  the  need  for  such  service  or  its  qualifications, 
fitness,  willingness  or  ability  to  operate  such  routes. 

The  application  of  U.  S.  Airlines,  and  particularly 

Amendment  No.  1,  did  not  name  Minneapolis-St.  Paul, 

Minn,  on  any  of  the  routes  proposed  by  its  applications  or 

was  it  included  in  anv  of  the  areas  described  therein  or 

•/ 

shown  on  the  map  attached  to  said  application.  The  Board’s 
attention  is  again  called  to  the  case  of  State  Airlines  v. 
CAB,  referred  to  in  paragraph  IV  hereof  and  the  reasons 
given  therein  as  to  the  lack  of  authority  under  the  Act  to 
issue  a  certificate  to  an  applicant  for  a  route  not  applied  for 
by  the  applicant  and  for  which  applicant  has  offered  no 
evidence  as  to  its  fitness,  willingness  or  ability  to 
operate. 

25030  VI. 

Specific  exception  is  taken  to  the  conclusions  of 
the  Board  that  the  recommended  competitive  service  will 
not  reflect  serious  diversionary  injuries  on  the  existing 
certificated  air  carriers  on  the  ground  that  the  Board 
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failed  to  take  into  account  both  the  individual  and  total 
effect  upon  existing  certificated  air  carriers  and  the  con¬ 
sequent  cost  to  the  Government  and  additional  mail  com¬ 
pensation  to  the  certificated  air  carriers  which  will  result 
from  the  certification  of  the  property-only  air  carriers. 
Such  conclusions  are  not  supported  by  the  evidence  but  are 
contrary  to  it  for  the  reasons  given  in  paragraph  II  hereof. 

Northwest  can  only  reiterate  the  arguments  made  by  it 
in  its  original  brief  to  the  Examiner,  its  short  supplemen¬ 
tary  brief  made  to  the  Board,  the  very  forceful  points 
raised  by  the  dissenting  opinions  of  Members  Jones  and 
Lee,  and  the  compelling  arguments  advanced  by  the  Post 
Office  Department  in  a  memorandum  in  opposition  to  the 
issuance  of  certificates  of  public  convenience  and  necessity 
to  cargo-only  carriers  attached  to  its  letter  to  Honorable 
Joseph  J.  O’Connell,  Jr.,  Chairman  of  the  Civil  Aeronau¬ 
tics  Board,  dated  March  4,  1949,  which  for  some  undis¬ 
closed  reason  was  only  made  public  within  the  past  several 
weeks. 

Northwest  points  out  that  should  the  Board’s  tentative 
action  become  final  resulting  in  the  issuance  of  the  certifi¬ 
cates  proposed,  under  the  doctrine  of  the  case  of  U.  S.  v. 
Sea  Train  Lines,  329  U.  S.  424,  67  Sup.  Ct.  Rep.  435,  the 
die  is  cast  and  there  is  no  turning  back.  If  the  consequences 
of  blanketing  the  nation  with  a  virtual  duplication  of  the 
existing  air  transportation  system  prove  as  disastrous  as 
two  members  of  the  Board,  as  well  as  Northwest  predict, 
there  is  no  retrievement.  On  the  other  hand,  as  the  court 
in  State  Airlines  v.  CAB ,  supra,  pointed  out,  the  doctrines 
of  stare  decisis  or  res  judicata  do  not  govern  the 
25031  Board’s  decisions  and  if,  at  any  time  in  the  future, 
it  appears  that  the  presently  certificated  carriers 
are  not  providing  the  cargo  services  required  by  the  public, 
the  Board  can  institute  new  proceedings  to  consider  new’ 
applications  or  pursue  the  remedies  provided  in  the  Act  to 
compel  adequate  service. 
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Thus,  it  is  not  a  choice  of  “now  or  never”,  but  whether 
the  existing  system  is  to  be  permitted  to  fully  develop  and 
attain  maximum  growth  and  strength  rather  than  to  be 
built  on  a  foundation  of  quicksand.  In  view  of  the  Board’s 
policy  announcement  of  February  26,  1949,  relative  to  the 
need  for  revision  of  the  existing  route  structure  so  as  to 
eliminate  excessive  duplications  thereof,  how  can  there  be 
any  question  as  to  the  Board’s  course  of  action  in  this 
matter  1 

The  twenty  days  allowed  for  filing  exceptions  and  rea¬ 
sons  therefor  have  not  permitted  Northwest  adequate  op¬ 
portunity  to  prepare  and  file  a  brief  which  the  far-reaching 
and  fundamental  importance  of  this  matter  requires.  How¬ 
ever,  Northwest  does  earnestly  entreat  the  Board  to  per¬ 
mit  oral  argument  and  to  grant  sufficient  time  therefor  to 
each  party  or  interested  person  to  provide  a  thorough  re¬ 
view  of  all  the  pertinent  facts  and  basic  legal  principles 
involved. 

All  of  the  exhibits  and  testimony  of  record  in  the  case, 
the  laws  of  the  United  States,  particularly  the  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended,  and  the  Administrative 
Procedure  Act,  as  well  as  the  pertinent  decisions  of  the 
Courts  are  relied  on  by  Northwest  in  support  of  the  fore¬ 
going  exceptions. 

25032  Northwest  again  requests  permission  to  partici¬ 
pate  in  oral  argument  in  support  of  these  excep¬ 
tions  before  the  Board. 

Respectfully  submitted, 

Northwest  Airlines,  Inc. 

(Signed)  A.  E.  Flo  an 
(Signed)  C.  Edward  Leasure 
(Signed)  Seth  W.  Richardson 

Attorneys 


Dated:  May  18,  1949 


1315 


TWA  Exceptions 

25034 


*  •  #  *  ♦ 

EXCEPTIONS  OF  TRANSCONTINENTAL  &  WEST¬ 
ERN  AIR,  INC.  TO  THE  TENTATIVE 
DECISION  OF  THE  BOARD  ORDER 
SERIAL  NO.  E-2759 

#  •  #  •  • 
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25037 

•  •  •  •  • 

Transcontinental  &  Western  Air,  Inc.,  an  intervener 
in  the  above-entitled  proceeding,  takes  the  following  excep¬ 
tions  to  the  tentative  decision  of  the  Board,  Order  Serial 
No.  E-2759,  issued  on  April  29, 1949.  Except  as  more  speci¬ 
fically  indicated  TWA  relies  in  support  of  these  exceptions 
on  the  entire  record  particularly  the  recurrent  reports 
filed  with  the  Board  by  both  the  certificated  and  non-cer- 
tificated  carriers  since  June,  1947. 

I 

EXCEPTION  IS  TAKEN  TO  THE  BOARD’S  CON¬ 
CLUSION  THAT  THE  DEVELOPMENTAL  AND 
PROMOTIONAL  PURPOSES  OF  THE  CIVIL  AERO¬ 
NAUTICS  ACT  PERMIT  THE  BOARD  TO  BASE  A 
DECISION  ON  BROAD  CONSIDERATIONS  OF 
FUTURE  WELFARE  AND  FUTURE  ESTIMATES 
UNSUPPORTED  BY  SUBSTANTIAL  EVIDENCE 
OF  RECORD  AND  IN  DISREGARD  OF  PAST  AND 
CURRENT  OPERATIONAL  FACTS  OF  RECORD 
ON  THE  GROUNDS  THAT  THIS  CONCLUSION  IS 
CONTRARY  TO  THE  CIVIL  AERONAUTICS  ACT 
AND  THE  ADMINISTRATIVE  PROCEDURE  ACT 

In  its  decision  the  Board  seeks  to  differentiate  its  func¬ 
tions  from  those  of  many  regulatory  bodies  by  the  fact 
that  it  “has  been  entrusted  by  Congress  with  a  major 
promotional  and  developmental  responsibility”  and  has 
been  created  “to  encourage  and  guide  the  development  of 
a  dynamic  industry  vitally  related  to  the  national  inter¬ 
est”  (Op.,  pp.  26,  27).  It  is  contended  that  these 

25038  developmental  and  promotional  duties  clothe  the 
Board  with  wide  discretion  and  “preclude  whole¬ 
sale  transplantation  of  the  rules  of  procedure,  trial  and 
review  which  have  evolved  from  the  history  and  experience 
of  the  courts”  (Op.,  p.  27).  In  other  words,  the  Board  con¬ 
tends  that  its  developmental  and  promotional  responsibility 
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absolves  it  from  deciding  the  issue  of  convenience  and 
necessity  in  this  case  upon  the  substantial  evidence  of 
record.  As  a  result  the  Board  reaches  the  conclusion  that 
in  “an  effort  to  envisage  the  shape  of  things  to  come”  it 
may  rely  on  “broad  considerations  of  future  welfare”  and 
ion  “future  estimates”  of  air  cargo  potential  which  admit¬ 
tedly  are  highly  speculative  and  unsupported  by  past  and 
current  facts  of  record.  Nothing  is  clearer  than  that  in 
adopting  such  a  position  the  Board  has  misconstrued  the 
powers  delegated  to  it  by  Congress  and  has  acted  errone¬ 
ously  and  illegally  in  this  proceeding  in  granting  certifi¬ 
cates  to  the  applicants  for  all-cargo  operations. 

Certainly  there  is  nothing  in  Section  2  of  the  Civil 
Aeronautics  Act  which  empowers  the  Board  to  awTard  a 
certificate  of  public  convenience  and  necessity  on  less  than 
substantial  evidence.  Although  the  Board  makes  particular 
reference  to  the  general  developmental  and  promotional 
language  in  Section  2  as  authorizing  vision  and  imagina¬ 
tion  in  an  effort  to  achieve  far  distant  goals,  that  section 
is  merely  a  broad  declaration  of  policy  which  confers  no 
powers  on  the  Board.  It  was  patterned  after  the  declara¬ 
tion  of  policy  preceding  the  Motor  Carrier  Act  and  sub¬ 
sequently  absorbed  into  the  national  transportation  policy, 
which  in  practically  identical  language  applies  to  railroads, 
motor  carriers,  water  carriers  and  freight  forwarders.  In 
each  case  the  Commission  is  charged  with  administering 
the  particular  act  so  as 


U 


.  .  .  to  recognize  and  preserve  the  inherent  advantages 
of  each;  to  promote  safe,  adequate,  economical,  and 
efficient  service  and  foster  sound  economic  conditions 
in  transportation  and  among  the  several  carriers  .  .  . 
all  to  the  end  of  developing,  coordinating,  and  pre¬ 
serving  a  national  transportation  system  by  water, 
highway,  and  rail,  as  well  as  other  means,  adequate 
to  meet  the  needs  of  the  commerce  of  the  United  States, 
of  the  Postal  Service,  and  of  the  national  defense.” 
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The  purpose  of  Section  2  of  the  Civil  Aeronautics  Act, 
like  that  of  similar  declarations  of  policy  in  other  Acts, 
was  “to  set  forth  the  Congressional  policy  to  guide  the 
authority  in  performing  its  duties,”  * **  and  the  objectives 
to  be  achieved  by  the  powers  conferred  in  subse- 
25039  quent  sections.  The  Supreme  Court  said  of  such 
declarations  in  Carter  v.  Carter  Coal  Co.,  298  U.  S. 
238  (1935)  at  page  280: 

“These  declarations  constitute  not  enactment  of  law, 
but  legislative  averments  by  way  of  inducement  to  the 
enactment  which  follows.”  ## 

In  the  formulation  of  the  policy  section  of  the  Civil 
Aeronautics  Act  Congress  has  perhaps  “elaborated  more 
fully  the  objectives  to  be  achieved  by  its  legislation,”* 
but  clearly  the  policy  section  was  never  intended  to  em¬ 
power  the  Board  to,  achieve  the  enumerated  objectives  by 
means  other  than  standard  administrative  action.  There 
is  not  only  nothing  in  the  Act  which  permits  the  Board 
to  discard  the  evidence  of  record  and  base  its  decisions 
on  broad  considerations  of  future  welfare,  but,  in  fact, 
Section  1006(e)  of  the  Act  specifically  states: 

“Findings  of  facts  by  the  Authority,  if  supported  by 
substantial  evidence,  shall  be  conclusive.” 

Such  specific  language,  obviously  limits  more  general 
language  in  other  parts  of  the  Act.  (See  Oswald  W.  Ryan, 
Revocation  of  An  Airline  Certificate  of  Public  Convenience 
i  and  Necessity,  15  Journal  of  Air  Law  and  Commerce,  377, 
384  (1948)).  TWA  does  not  dispute  the  Board’s  power  to 
establish  rules  of  procedure  or  methods  of  inquiry  far 
more  liberal  than  those  prevailing  in  courts  of  law.  How- 

*  95th  Cong.,  3rd  Sesw.,  Conf.  Report  2G35  on  S.  3S45  at  p.  07  (1938). 

**  See  Schechter  v.  United  States.  295  U.  S.  495,  537  (1934) ;  Panama  lie- 
fining  Co.  v.  Kyan,  293  U.  S.  388,  418  (1934). 

t  See  McLean  Trucking  Co.  v.  United  States,  321  U.  S.  07,  80-83  (1943). 
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ever ,  TWA  does  deny  the  Board  has  any  power  to  base 
its  decisions  on  ubroad  considerations  of  future  welfare ” 
or  on  “future  estimates' *  unless  they  are  supported  by 
substantial  and  credible  evidence  in  the  record .  Nor  can 
the  Board  disregard  contrary  evidence  of  record  at  its 
discretion  merely  because  it  feels  such  evidence  to  be  in 

w 

conflict  with  its  own  opinion. 

It  is  -worthwhile  analyzing  the  cases  cited  by  the  Board 
in  support  of  the  claim  of  wide  discretionary  powers  in 
the  formulation  of  its  decisions.  At  the  outset  it  might 
be  noted  that  all  the  cited  cases  were  decided  before  the 
passage  of  the  Administrative  Procedure  Act.  In  Inter¬ 
state  Commerce  Commission  v.  Baird,  194  U.  S.  25  (1903), 
the  question  w*as  whether  the  Interstate  Commerce  Com¬ 
mission  had  the  power  during  an  investigation  to  order 
the  production  of  certain  documents  pertaining  to  the 
selling  of  coal.  The  order  was  resisted  on  the  grounds 
that  the  documents  were  irrelevant.  The  Supreme 
25040  Court  held  that  Congress  had  invested  the  Com¬ 
mission  with  the  power  to  conduct  investigations 
and  that  in  such  inquiries  the  Commission  was  not  bound 
by  the  “technical  rules  as  to  the  admissibility  of  proof.” 
The  Supreme  Court  was  careful  to  point  out  that  this  -was 
“a  question  of  relevancy  before  a  body  not  authorized  to 
make  a  final  judgment”  and  that  there  was  no  question  of 
“dealing  with  the  ultimate  fact  of  controversy”  (p.  43). 

In  Beaumont,  S.  L.  &  W.  Ry.  Co.  v.  United  States,  36  F. 
(2d)  789  (1929)  the  question  was  as  to  the  reasonableness 
of  certain  future  rate  divisions  ordered  by  the  Interstate 
Commerce  Commission.  The  District  Court  pointed  out 
its  limited  authority  on  appeal  since  the  question  of  “just, 
reasonable  and  equitable  division  for  the  future  is  a  legis¬ 
lative  question  which  only  the  Commission  may  determine” 
(p.  792).  The  Court  reiterated  that  the  Commission  was 
not  bound  by  technical  rules  of  procedure  or  evidence  in 
its  future  rate  making  functions  but,  even  though  the  case 
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concerned  a  legislative  function  in  which  wide  discretion 
is  permissible,  the  Supreme  Court  on  appeal  found  the 
reports  lacking  in  essential  details. 

“The  general  statements  in  the  reports  to  the  effect 
that  the  Commission  in  reaching  its  conclusions  con¬ 
sidered  all  the  pertinent  evidence  add  nothing  to  the 
prima  facie  presumption  that  generally  attends  deter¬ 
minations  of  the  Commission.  Bluefield  Co.  v.  Public 
Service  Commission ,  262  U.  S.  679,  688-689. 


“The  Commission’s  failure  specifically  to  report  the 
facts  and  give  the  reasons  on  which  it  concluded  that 
under  the  circumstances  the  use  of  the  average  or 
group  basis  is  justified  leaves  the  parties  in  doubt  as 
to  a  matter  essential  to  the  case  and  imposes  unneces¬ 
sary  work  upon  the  courts  called  upon  to  consider  the 
validity  of  the  order.  Complete  statements  by  the 
Commission  showing  the  grounds  upon  which  its  de¬ 
terminations  rest  are  quite  as  necessary  as  are  opinions 
of  lower  courts  setting  forth  the  reasons  on  which 
they  base  their  decisions  in  cases  analogous  to  this. 
(Italics  added) 


yy  • 


After  this  criticism,  the  Supreme  Court  itself  turned  to 
the  record  and  “after  a  study  of  the  facts”  concluded  that 
the  divisions  were  not  unjust  and  unreasonable  and  upheld 
the  order. 

In  Federal  Communications  Commissions  v.  Pottsville 
Broadcasting  Co.,  309  U.  S.  143  (1939),  the  controversy 
arose  over  an  interpretation  of  the  rules  of  practice  of  the 
Commission.  Under  the  procedural  rules  of  the  Commis¬ 
sion,  competing  applications  filed  after  a  prior  applica¬ 
tions  was  designated  for  hearing  were  not  entitled 
25041  to  a  common  proceeding.  In  the  instant  case  the 
respondent’s  application  had  been  erroneously  de- 

♦ 


282  U.  S.  74,  86  (1930). 
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nied  and  the  decision  was  reversed  by  the  District  Court 
and  the  proceeding  remanded  for  further  action.  Two 
other  conflicting  applications  had  been  filed  in  the  mean¬ 
time  and  the  Commission  had  ordered  them  to  be  heard 

# 

in  a  single  proceeding  contrary  to  respondent’s  claim  that 
it  was  entitled  to  a  prior  hearing.  The  Supreme  Court 
held  that  procedural  rules  were  not  subject  to  court  review 
under  its  general  power  to  scrutinize  legal  errors.* 

These  cases,  if  they  are  authority  for  any  proposition 
since  the  passage  of  the  Administrative  Procedure  Act, 
merely  hold  that  agencies  are  given  broad  powers  in  con¬ 
nection  with  procedural  rules,  admissibility  of  evidence 
and  legislative  functions.  They  are  not  authority  for  any 
holding  that  decisions  may  be  based  on  informed  opinion 
or  any  basis  other  than  definitive  evidence.  The  Supreme 
Court  in  Consolidated  Edison  Co.  v.  National  Labor  Rela¬ 
tions  Board,  supra,  discussed  the  relaxation  of  rules  as  to 
admissibility  of  evidence,  citing  the  Baird  case,  but  was 
careful  to  point  out  that  admissibility  of  incompetent  evi¬ 
dence  should  not  be  confused  with  its  use  as  a  basis  for 
a  decision  (pages  229-230) : 

“The  obvious  purpose  of  this  and  similar  provisions 
is  to  free  administrative  boards  from  the  compulsion 
of  technical  rules  so  that  the  mere  admission  of  matter 
which  would  be  deemed  incompetent  in  judicial  pro¬ 
ceedings  would  not  invalidate  the  administrative  order. 
Interstate  Commerce  Comm’n  v.  Baird,  194  U.  S.  25, 
44;  Interstate  Commerce  Comm’n  v.  Louisville  &  Nash¬ 
ville  R.  Co.,  227  U.  S.  88,  93;  United  States  v.  Abilene 
&  Southern  Ry.  Co.,  265  U.  S.  274,  288;  Tagg  Bros. 
&  Moorhead  v.  United  States,  280  U.  S.  420,  442.  But 
this  assurance  of  a  desirable  flexibility  in  administra¬ 
tive  procedure  does  not  go  so  far  as  to  justify  orders 


*  Compare  Consolidated  Edison  Co.  v.  National  Labor  Relations  Board , 
305  U.  S.  197,  226  (1938). 
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without  a  basis  in  evidence  having  rational  probative 
force.  Mere  uncorroborated  hearsay  or  rumor  does 
not  constitute  substantial  evidence.”  (Italics  added.) 


The  same  distinction  was  explained  at  length  by  Senator 
McCarran,  the  sponsor  of  the  Administrative  Procedure 
Act,  during  the  discussion  of  Section  7(c)  in  the  Senate. 
(92  Cong.  Rec.,  79th  Cong.  2d  Sess.,  pp.  2198-2199). 

“Mr.  McCarran:  Subsection  (c)  of  section  7  relates 
to  evidence.  It  provides  that  except  as  statutes  other¬ 
wise  provide,  the  proponent  of  a  rule  or  order  has  the 
burden  of  proof.  While  any  evidence  may  be  received, 
as  a  matter  of  policy  agencies  are  required  to 
25042  provide  for  the  exclusion  of  irrelevant  and  un¬ 
duly  repetitious  evidence,  and  no  sanction  may 
be  imposed,  or  rule  or  order  issued,  except  as  supported 
by  relevant,  reliable,  and  probative  evidence.  Any 
party  may  present  his  case  or  defense  by  oral  or  docu¬ 
mentary  evidence,  may  submit  rebuttal  evidence,  and 
may  conduct  reasonable  cross-examination.  However, 
in  the  case  of  rule  making  or  determining  applications 
for  initial  licenses,  the  agency  may  adopt  procedures 
for  the  submission  of  evidence  in  written  form  so  far 
as  the  interest  of  any  party  will  not  be  prejudiced 
thereby. 

“Mr.  Austin.  Mr.  President,  at  that  point  I  wish 
the  Senator  from  Nevada  would  yield  for  a  question. 

“Mr.  McCarran.  I  gladly  yield  to  the  Senator  from 
Vermont. 

“Mr.  Austin.  Did  the  committee  intentionally  choose 
the  language  ‘except  as  supported  by  relevant,  reli¬ 
able,  and  probative  evidence’  in  order  to  avoid  the 
rule  of  scintilla  of  proof?  This  phrase  is  very  signifi¬ 
cant,  as  I  see  it.  On  review,  for  example,  the  case,  in 
order  to  carry  through  as  decided  by  the  agency,  would 
have  to  be  supported  by  relevant,  reliable,  and  proba¬ 
tive  evidence.  That  is,  in  my  opinion,  a  very  impor- 
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tant  forward  step  in  judicial  procedure,  to  say  nothing 
about  administrative  procedure.  For  my  part  I  am 
glad  to  see  it  in  the  bill. 

“Mr.  McCarran.  Let  me  say  to  the  Senator  from 
Vermont  that  in  the  preparation  of  this  bill  many 
obstacles  were  encountered.  Some  of  us  insisted  that 
the  testimony  must  be  relevant,  material,  and  compe¬ 
tent,  and  that  nothing  else  should  be  taken.  However, 
representatives  of  agencies  came  before  us  and  pre¬ 
sented  their  views,  saying  that  such  a  rule  would  cur¬ 
tail  their  operations,  and  that  they  ought  to  be  given 
greater  latitude.  They  said  to  us,  ‘We  are  not  lawyers. 
We  are  acting  in  a  quasi -judicial  capacity.  We  ought 
to  be  able  to  go  outside  and  get  hearsay  testimony,  if 
you  please.  We  might  be  able  to  indulge  in  theory.’ 
So  rather  than  curtail  the  agencies,  we  sought  an  inter¬ 
mediate  ground  which  we  thought  would  be  protective 
of  the  rights  of  individuals,  and  at  the  same  time  would 
not  handicap  the  agencies.  So  we  said  to  them,  ‘You 
may  go  outside  and  get  what  would  be  secondary  evi¬ 
dence,  or  hearsay;  you  may  perhaps  even  go  into  the 
realm  of  conjecture ;  but  when  you  write  your  decision 
it  must  be  based  upon  probative  evidence  and  nothing 
else.  If  in  the  formation  of  your  decision  you  consider 
other  than  probative  evidence ,  your  decision  will  be 
subject  to  being  set  aside  by  a  court  of  review ’ 

“In  other  words,  we  did  not  wish  to  destroy  the 
administrative  agencies  or  prescribe  the  methods  under 
which  they  have  been  operating.  Some  of  us  know 
that  in  committees  of  the  Senate  we  very  frequently 
hear  evidence  which  we  know”  is  hearsay.  I  doubt  very 
much  if  any  hearing  is  ever  conducted  in  which,  to 
some  extent,  hearsay  is  not  admitted.  But  we  believed, 
and  we  now  believe,  that  reasonable  men  can 
25043  sift  the  grain  from  the  chaff.  Then  we  laid 

down  the  rule  that  the  administrative  agencies 
must  not  make  a  finding  which  impinges  upon  an  indi- 
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vidual  unless  there  is  behind  such  finding  probative 
evidence  to  sustain  it.  That  is  what  we  have  worked 
out  in  this  bill.  I  have  given  the  explanation  at  some 
length  in  answer  to  the  Senator  from  Vermont. 

“Mr.  Ferguson.  Mr.  President,  will  the  Senator 
yield  ? 

“Mr.  McCarran.  1  yield. 

“Mr.  Ferguson.  Would  the  Senator,  then,  say  that 
the  judgment  or  decision  of  the  agency  must  be  based 
upon  stronger  proof  than  scintilla  of  evidence! 

“Mr.  McCarran.  Very  much  stronger.”  (Italics 
added. ) 

The  passage  of  the  Administrative  Procedure  Act  should 
have  removed  any  possible  doubt  as  to  the  limits  of  the 
Board’s  discretionary  powers  in  certificate  proceedings. 
That  Act  carefully  delineates  those  functions  which  were 
to  be  considered  legislative,  such  as  rules  of  procedure 
or  future  rate  making,  and  leaves  the  agency  free  to  decide 
these  matters  on  the  basis  of  informed  judgment.  These 
are  the  only  functions  which  are  discussed  in  the  cases 
cited  by  the  Board  as  clothing  it  with  wide  discretionary 
powers.  However,  sharply  distinguished  from  such  func¬ 
tions  are  “adjudications”  and  “orders”  affecting  basic  and 
substantial  rights.  Included  under  the  definition  of  the 
latter  is  “licensing”  which  is  itself  defined  as  any  “agency 
permit,  certificate,  approval,  registration,  charter,  member¬ 
ship,  statutory  exemption  or  other  form  of  permission” 
(Section  2  (d),  (e)).  An  “order”  awarding  a  “certificate” 
cannot  “be  issued  except  upon  consideration  of  the  whole 
record  or  such  portions  thereof  as  may  be  cited  by  any 
party  and  as  supported  by  and  in  accordance  with  the  re¬ 
liable,  probative,  and  substantial  evidence”  (Section  7(c)) 
(Italics  added). 

The  courts  have  often  construed  the  nature  of  “substan¬ 
tial  evidence”  and  the  quantum  of  proof  needed  to  satisfy 
that  requirement.  In  National  Labor  Relations  Board  v. 
Thompson  Products,  Inc.,  97  F.  (2d)  13  (C.  C.  A.  6th, 
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1938)  the  court  in  reversing  the  agency’s  action  stated 
(p.  15) : 

“  ‘Substantial  evidence’  means  more  than  a  mere 
scintilla.  It  is  of  substantial  and  relevant  consequence 
and  excludes  vague,  uncertain,  or  irrelevant  matter. 
It  implies  a  quality  of  proof  which  induces  conviction 
and  makes  an  impression  on  reason.  It  means  that  the 
one  weighing  the  evidence  takes  into  consideration  all 
the  facts  presented  to  him  and  all  reasonable  infer¬ 
ences,  deductions  and  conclusions  to  be  drawn  there¬ 
from  and,  considering  them  in  their  entirety  and  rela¬ 
tion  to  each  other,  arrives  at  a  fixed  conviction. 
25044  “ The  rule  of  substantial  evidence  is  one  of 

fundamental  importance  and  is  the  dividing 
line  between  law  and  arbitrary  power.  Testimony  is 
the  raw  material  out  of  which  we  construct  truth  and, 
unless  all  of  it  is  weighed  in  its  totality,  errors  will 
result  and  great  injustices  be  wrought.”  *  (Italics 
added. ) 

Since  the  passage  of  the  Administrative  Procedure  Act 
the  courts  have  had  a  chance  to  construe  its  purpose  and 
effect  on  existing  law.  After  reviewing  the  legislative  his¬ 
tory  of  the  Act  in  United  States  v.  Watkins,  73  F.  Supp.  216 
(S.  Bist.  N.  Y.  1947)  the  court  quoted  the  House  Report 
and  reviewed  the  legal  authorities  (pp.  220,  221) : 

“  ‘Substantial  evidence’  means  evidence  which  on  the 
whole  record  is  clearly  substantial,  plainly  sufficient  to 
support  a  finding  or  conclusion  under  the  requirements 
of  section  7(c),  and  material  to  the  issues.  It  is  ex¬ 
ceedingly  important.  Difficulty  has  come  about  by  the 
practice  of  agencies  and  courts  to  rely  upon  something 
less — suspicion,  surmise,  implications,  or  plainly  in- 

*  See  Consolidated  Edison  Co.  V.  National  Labor  Relations  Board ,  supra; 
National  Labor  Relations  Board  v.  Columbian  E.  and  S .  Co.,  306  U.  S.  292 
(1938)  ;  Carlaye  Co.  v.  Federal  Trade  Commission,  153  F.  (2d)  293  (CCA 
7th,  1946). 
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credible  evidence.  Although  the  agency  must  do  so 
in  the  first  instance  under  this  bill  it  will  be  the  duty 
of  the  courts  to  determine  in  the  final  analysis  and  in 
the  exercise  of  their  independent  judgment  whether  on 
the  whole  of  the  proofs  brought  to  their  attention  the 
evidence  in  a  given  instance  is  sufficiently  substantial 
to  support  a  finding,  conclusion,  or  other  agency  action 
or  inaction.  In  reviewing  a  case  under  this  fifth  cate¬ 
gory  the  court  must  base  its  judgment  upon  its  own 
review  of  the  entire  record  or  so  much  thereof  as  may 
be  cited  by  any  party. 

•  •  *  •  • 

The  following  principles  may  be  deduced  from  the 
foregoing  authorities:  Substantial  evidence  is  evi¬ 
dence  of  such  quality  and  weight  as  would  be  sufficient 
to  justify  a  reasonable  man  in  drawing  the  inference 
of  fact  which  is  sought  to  be  sustained.  It  implies  a 
quality  of  proof  which  induces  conviction  and  which 
makes  a  definite  impression  on  reason.  It  must  be 
more  than  a  scintilla  of  evidence,  and  more  than  sus¬ 
picion  or  surmise.  It  must  be  more  satisfying  than 
hearsay  or  rumor.  Mere  rags  and  tatters  of  evidence 
are  not  sufficient.  Some  courts  have  gone  as  far  as  to 
say  that  evidence  subject  to  either  one  of  two  infer¬ 
ences  is  not  substantial.  The  test  in  determining  what 
constitutes  substantial  evidence  in  an  administrative 
proceeding  is  the  same  as  that  applied  in  trials  by 
jury.” 

Certainly  the  tentative  decision’s  resort  to  “an  effort  to 
envisage  the  shape  of  things  to  come”  and  to  “broad  con¬ 
siderations  of  future  welfare”  fails  completely  to 
25045  satisfy  the  “substantial  evidence”  standard.  As 
Mr.  Jones  very  aptly  states,  the  Board’s  majority 
has  resorted  merely  to  “guesses”  and  has  decided  the  case 
i  “entirely  upon  the  visions  of  ‘the  shape  of  things  to  come,’ 
in  disregard  of  the  evidence  of  record”  (Op.,  p.  4). 
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Also  the  majority’s  resort  to  speculative  estimates  not 
based  on  substantial  evidence  and  in  disregard  of  past 
and  current  operational  facts  of  record  as  highly  improper. 
The  unreliability  of  the  estimates  will  be  considered  very 
thoroughly  under  Exception  II.  As  to  the  past  and  current 
operational  facts  of  record,  data  contained  in  the  record 
includes  almost  every  imaginable  type  of  economic  statistic 
plus  the  actual  history  of  almost  two  years  of  operations 
by  the  applicants  and  the  interveners.  That  the  latter  con¬ 
stitutes  probative  evidence  of  the  most  compelling  nature 
was  established  by  the  Board  before  it  or  any  applicant 
or  intervener  knew  what  that  evidence  would  show.  Thus 
the  Board  stated  in  the  order  issuing  Economic  Regula¬ 
tions  Section  292.5: 

“During  this  interim  period  [while  the  present  ap¬ 
plications  were  being  decided]  it  would  not  be  in  the 
public  interest  to  terminate  or  curtail  such  services 
and  thereby  lose  the  benefit  of  the  experience  being 
obtained  in  this  new  field  of  air  cargo”  (Board  Order 
Serial  No.  E-389,  May  5,  1947,  p.  3). 

Again  in  the  Air  Freight  Rate  Investigation ,  Docket  No. 
1705  et  aly  the  Board  indicated  the  weight  to  be  attached 
to  these  statistics: 

1  “The  entry  of  these  carriers  into  the  air  freight  field 
on  this  basis  constitutes  an  experiment  of  great  impor¬ 
tance  to  the  public  as  a  test  of  whether  a  specialized 
air  freight  industry  can  be  developed  on  the  basis  of 
its  own  economic  ability  to  exist. 

“The  Board  has  recognized  the  value  of  this  experi¬ 
ment  through  the  issuance  of  Section  292.5  of  the  Eco¬ 
nomic  Regulations  .  .  .”  (Board  Order  Serial  No. 
E-1415,  April  21,  1948,  p.  6). 

Finally,  the  Board  reopened  this  present  proceeding  for 
the  sole  purpose  of  incorporating  into  the  present  record 
the  most  recent  of  these  operating  results  so  that  they 
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would  be  available  “ for  determining  the  issues  involved  in 
said  proceeding.” 

The  history  of  the  past  two  years,  therefore,  is  substan¬ 
tial  evidence  by  prior  definition.  And  if,  as  the  Board  found 
in  October,  1948,  it  could  not  make  an  informed  decision 
without  this  history,  how  can  it  now  say  that  its  decision 
may  now  disregard  it  in  favor  of  guesses  which  do  utter 
violence  to  the  conclusions  flowing  therefrom? 
2504G  Reverting  for  a  moment  to  the  tests  laid  down 
by  the  courts,  does  the  fact  that  one  hundred  six¬ 
teen  million  ton  miles  of  air  freight  were  developed  at  a 
loss  by  all  carriers  in  1948  (a  year  of  favorable  economic 
conditions)  “justify  a  reasonable  man  in  drawing  the  in¬ 
ference  of  fact”  that  the  potential  volume  within  the  next 
five  years  will  reach  one  billion  ton  miles  at  self-sustain¬ 
ing  rates?  Does  a  finding  that  operations  which  have  been 
conducted  at  a  substantial  loss  for  two  years  will  become 
profitable  without  changes  in  the  rate  structure  or  in  the 
type  of  operations  show  “a  quality  of  proof  which  induces 
conviction  ?”  Many  other  such  questions  suggest  themselves, 
but  suffice  it  to  say  at  this  point  that  the  tentative  decision 
does  violence  to  the  substantial  evidence  rule  to  an  extent 
which  completely  negatives  its  basic  conclusions.  The  par¬ 
ticular  errors  resulting  from  this  process  will  be  discussed 
in  detail  in  succeeding  exceptions. 

II 

EXCEPTION  IS  TAKEN  TO  THE  CONCLUSION 
OF  THE  BOARD  THAT  THERE  EXISTS  AN  AIR 
FREIGHT  POTENTIAL  SUFFICIENT  TO  JUSTIFY 
THE  SUPERIMPOSITION  OF  THREE  ADDITIONAL 
AIR  CARRIER  SYSTEMS  ON  THE  GROUNDS  THAT 
IT  IS  CONTRARY  TO  ACTUAL  TRAFFIC  DATA 
OF  RECORD  AND  IS  BASED  ON  FUTURE  ESTI¬ 
MATES  NOT  SUPPORTED  BY  SUBTANTIAL  EVI¬ 
DENCE  OF  RECORD 
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The  ultimate  conclusion  of  the  Board  to  which  this  ex¬ 
ception  is  directed  is  that  there  is  a  national  potential 
volume  of  air  freight  of  one  billion  ton  miles  annually  and 
that  this  potential  is  sufficient  to  support  economic  opera¬ 
tions  by  the  three  carriers  named.  The  following  basic 
errors  have  entered  into  that  conclusion:  (1)  The  volume 
of  rail  express  has  been  overestimated;  (2)  the  estimated 
penetration  of  the  rail  express  market  by  air  freight  is 
based  upon  conjecture  and  is  completely  unrealistic;  (3) 
the  decision  does  not  indicate  the  sources  of  traffic  other 
than  rail  express  w’hich  make  up  the  billion  ton  mile  esti¬ 
mate;  (4)  the  estimate  of  air  freight  potential  on  a  nation¬ 
wide  basis  is  meaningless  in  the  absence  of  a  realistic  analy¬ 
sis  of  the  portions  of  that  volume  which  would  move  over 
the  routes  of  each  carrier  authorized  to  carry  air  freight; 
and  (5)  all  the  estimates  are  contrary'  to  actual  traffic  data 
of  record.  These  errors  will  be  discussed  seriatim . 

A.  The  Volume  of  Rail  Express  Has  Been  Overestimated 

The  majority’s  decision  has  properly  held  that  the  only 
substantial  opportunity  for  an  increased  volume  of  air 
freight  lies  in  the  penetration  of  the  rail  express  market 
(Op.  p.  15).  However,  to  determine  the  future  size 
25047  of  this  market  the  Board  has  indulged  in  a  series 
of  unsupportable  hypotheses  originally  set  forth 
in  the  exhibits  of  one  of  the  applicants  (Exs.  CEA-333-336).* 
First  it  was  determined  that  the  railway  express  traffic  in 
1939  was  about  1.7  billion  ton  miles.  This  1939  traffic  was 
then  increased  47%  to  represent  the  volume  in  a  “future 
year”  on  the  basis  of  an  alleged  close  correlation  between 
express  traffic  and  national  disposable  income.  However, 
the  very  exhibit  from  which  this  correlation  was  taken  re¬ 
futes  the  existence  of  any  relationship  between  the  two 
factors.  For  example,  that  exhibit  shows  the  first  class 

*  It  is  worth  noting  that  California  Eastern,  the  proponent  of  these 
exhibits,  was  the  only  applicant  actually  to  specialize  in  air  freight.  It  is  now 
in  bankruptcy. 
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rail  express  totaled  787,000,000  ton  miles  in  1939  when  the 
national  disposable  income  was  67.7  billions  of  dollars. 
However,  in  1924  when  the  national  disposable  income  was 
67  billions  of  dollars  the  rail  express  ton  miles  are  shown 
as  1,388,000,000  ton  miles,  or  twice  the  1939  volume.  More¬ 
over,  in  1912  when  the  ton  miles  were  computed  at  776,000,- 
000  ton  miles  (nearly  identical  with  the  1939  volume)  the 
national  disposable  income  was  only  31.4  billions  of  dollars. 
These  few  examples  show  the  complete  lack  of  correlation 
i  between  national  disposable  income  and  railway  express 
traffic  and  the  graphs  accompanying  the  exhibit  do  nothing 
more  than  project  this  increasing  lack  of  relationship. 

Instead  of  abstruse  mathematics  the  Board  might  better 
!  have  turned  to  the  readily  available  data  of  the  agency 
most  vitally  concerned  with  such  traffic,  namely,  the  Rail¬ 
way  Express  Agency.  In  1939  there  were  147,974,000  ship¬ 
ments  of  less  than  carload  traffic.  During  the  war  traffic 
increased  to  be  an  unprecedented  level  but  with  the  cessa¬ 
tion  of  hostilities  a  rapid  decline  took  place.  This  was  not 
unexpected  for  in  1946  the  Agency  had  predicted  that  “as 
manufactured  goods  become  more  plentiful  and  retailers’ 
stocks  become  ample  to  meet  customers’  needs,  many  arti¬ 
cles  now  moving  by  express  will  move  in  slower  transport 
i  service.”*  The  decrease  in  shipments  was  steady  and  by 
1948  the  traffic  had  declined  to  148,600,000  shipments,  or 
slightly  above  the  prewar  volume.  In  September  1948  the 
i  Railway  Express  Agency  was  required  by  the  Interstate 
i  Commerce  Commission  to  forecast  its  traffic  in  a  prospec¬ 
tive  year”.  On  the  basis  of  its  knowledge  of  the  express 
business  the  Agency  estimated  it  would  carry  148,000,000 
!  shipments  in  a  future  year,  a  volume  identical  with  that 
carried  in  1939.**  Nor  is  this  decline  the  result  of  traffic 

i  *  Ex  Parte  No.  163,  266  ICC  369,  375  (1946). 

**  Ex  Parte  No.  163,  Increased  Express  Rates  and  Ouirgcs  1946,  Mimeo¬ 
graphed  Opinion  dated  December  i 69,  1948,  Appendix  D. 
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diversion  to  other  forms  of  transportation  due  to 
25048  increased  rates ;  it  was  found  by  the  Interstate  Com¬ 
merce  Commission  to  be  the  natural  result  of  the 
falling  off  in  wartime  emergency  traffic.*  The  elimination 
of  the  bottlenecks  in  production  and  the  disappearance  of 
scarcities  in  consumer  goods  has  resulted  in  a  surplus  econ¬ 
omy**  which  will  inevitably  curtail  the  use  of  premium 
transportation.  The  only  possible  conclusion  is  that  rather 
than  experiencing  an  increase  in  traffic  there  will  probably 
be  a  decline  in  rail  express  volume  to  the  prewar  level  or 
to  a  plane  beneath  that  level. 

The  next  step  in  the  Board’s  calculations  appears  to  be 
sound  in  that  it  applies  to  the  estimated  total  volume  of 
rail  express  historical  percentages  to  determine  the 
amounts  that  may  be  expected  to  move  at  a  first-class  rate 
over  distances  of  300  miles  and  over.  However,  since  the 
estimate  of  total  volume  is  overstated,  it  follows  that  the 
estimate  of  the  first  class  category,  viz.  768  million  ton 
miles,  is  also  high.  Thus,  if  to  the  total  of  1.7  billion  ton 
miles  of  all  classes  of  express  indicated  in  a  future  year 
there  is  applied  the  50.0  per  cent  (first  class)  factor  and 
the  61.4  per  cent  factor  (representing  300  mile  and  over 
movements)  the  resulting  figure  is  521  million  ton  miles  or 
a  potential  32  per  cent  less  than  that  estimated  by  the 
Board.  This  degree  of  error  cannot  be  dismissed  lightly, 
since  it  represents  more  than  the  total  ton  miles  of  freight 
traffic  carried  by  all  carriers  both  certificated  and  noncer- 
tificated  since  the  beginning  of  the  air  freight  industry  in 
1944. 

B.  The  Penetration  Estimate  is  Based  on  Conjecture  and 
is  Unrealistic 

The  Board’s  error  in  calculating  the  available  rail  ex¬ 
press  potential  is  dwarfed  into  insignificance  by  the  mag- 

*  Ex  Parte  No.  163,  269  ICC  161,  163,  ISO  (1947). 

**  M.  S.  Szymczak,  Member  Federal  Reserve  Board  of  Governors,  Atlantic 
City  Speech,  N.  Y.  Times,  May  10,  1949,  p.  35,  Col.  4. 
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nitude  of  the  mistake  which  followed.  It  is  estimated  by 
the  Board  that  the  air  freight  potential  available  in  a  future 
year  will  not  be  merely  a  portion  of  the  first-class  rail  ex¬ 
press  moving  over  300  miles,  but  all  of  it  plus  232  million 
ton  miles  from  completely  undisclosed  sources.  This  con¬ 
clusion  is  purely  and  simply  a  guess,  and  in  the  light  of 
data  available  to  the  Board  an  extremely  poor  one. 

Since  the  proposed  certificates  of  the  applicants  extend 
for  only  five  years,  the  billion  ton  mile  potential,  or  a  sub¬ 
stantial  portion  thereof,  relied  upon  by  the  Board  must  be 
available  within  that  period  to  have  any  relevancy  to  this 
proceeding.  This  amounts  to  a  finding  that  a  new 
25049  form  of  transportation  can,  within  the  brief  space 
of  five  years,  divert  all  traffic  from  an  older  form 
and  develop  an  additional  25%  of  new  traffic  never  tapped 
by  that  form.  Such  an  eventuality  is  without  parallel  in  the 
history  of  transportation  and  is  effectively  disproved  by 
the  very  exhibits  upon  which  the  Board  relied  in  estimating 
rail  express  volume  (Exs.  CEA-301,  et  seq.).  River-boat 
traffic  is  still  a  form  of  transportation  one  hundred  years 
after  the  advent  of  the  railroads;  and,  similarly,  the  rail¬ 
roads  have  survived  the  advent  of  the  truck,  the  bus  and 
the  automobile  without  losing  all  of  their  traffic.  Even  the 
centuries-old  horse  and  wagon  have  survived  to  some  ex¬ 
tent  the  advent  of  the  mechanical  age.  Upon  what  possible 
basis,  therefore,  can  the  Board  find  that  air  freight  will 
completely  displace  its  predecessor,  the  railway  express 
service,  as  an  instrument  of  premium  long-haul  transpor¬ 
tation  of  goods,  in  a  period  of  five  years?  Obviously  none, 
without  violation  of  the  dictates  of  the  substantial  evidence 
rule  and,  indeed,  of  common  sense. 

Any  realistic  analysis  of  the  respective  advantages  and 
disadvantages  of  rail  express  and  air  freight  indicates  the 
complete  folly  of  this  estimated  penetration.  As  a  first 
step  the  price  differentials  of  the  various  competing  forms 
of  transportation  must  be  taken  into  account.  To  some  ex- 
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tent  this  was  done  by  the  Board  in  its  finding  that  carload 
shipments,  bulk  freight,  motor  freight  and  various  goods 
carried  under  commodity  tariffs  could  not  be  attracted  to 
air  freight  because  of  the  disparity  in  rates.  However,  in¬ 
sufficient  analysis  was  directed  to  this  comparative  rate 
question  in  connection  with  the  potential  diversion  of  rail 
express.  Because  of  the  formula  upon  which  Railway  Ex¬ 
press  Agency  computes  its  tariffs,  its  charges  decline  with 
the  distance.  This  places  it  in  a  position  to  compete  for 
even  the  longest  hauls.  The  following  table  shows  com¬ 
parable  charges  for  43  pound*  shipment  between  major 


cities  where  air  freight 

has  its 

maximum 

potential  and 

utility : 

Bail 

Certificated 

Lowest 

1 

Express 

Carriers** 

Permissible  t 

Los  Angeles-New  York.... 

$7.15 

$13.52 

$10.69 

San  Francisco-New  York 

7.30 

13.85 

10.98 

Chicago-New  York . 

3.35 

6.36 

4.84 

Los  Angeles-Chicago . 

5.81 

10.20 

8.12 

Column  3  minimizes  the  advantage  possessed  by  railway 
express,  since  these  air  freight  charges  are  based 
25050  upon  the  Board’s  minimum-rate  orders,  which  rates 
admittedly  do  not  provide  a  break-even  return,  at 
least  for  the  applicants  ( Air  Freight  Investigation,  supra; 
Recurrent  Reports).  If  these  air  rates  were  scaled  upward 
to  provide  the  reasonable  return  on  investment  necessary 
to  a  self-sustaining  operation,  it  is  entirely  reasonable  to 
suppose  that  in  these  markets  (and  where,  it  may  be  noted, 
the  Board  has  certificated  five  carriers)  air  freight  would 
face  the  handicap  of  a  rate  structure  more  than  50%  higher 
than  that  of  its  competitor.  Yet  this  is  the  most  promising 
market  for  development  of  air  freight. 

*  Average  weight  of  first  class  rail  express  shipments  in  1948. 

**  Reflects  current  pick-up  and  delivery  rates. 

t  Minimum  Rate  Order  and  current  pick-up  and  delivery  rates, 
tt  Sheehan,  Air  Freight  For  The  United  States,  10  Journal  of  Air  Law  aud 
Commerce  487  (1948). 
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Account  must  also  be  taken  of  the  facilities  available  for 
the  origination  of  traffic  by  each  of  the  competing  forms  in 
any  analysis  of  probable  penetration.  Railway  Express 
Agency  serves  23,000  communities  through  approximately 
640  railroads,  provides  regular  service  on  10,000  trains,  has 
available  18,000  motor  vehicles,  utilizes  848  over-the-road 
truck  routes,  and  has  77,000  employees.  (Ex.  REA-I, 
Freight  Forwarder  Case ,  Docket  No.  2540  et  al.)  In  addi¬ 
tion  it  has  a  backlog  of  goodwill  resulting  from  20  years 
of  operation.  By  comparison  the  applicants  upon  whom 
the  Board  proposes  to  place  the  onus  of  diverting  all  of 
Railway  Express  Agency’s  long-haul  business  would  serve 
78  cities,  would  have  interline  arrangements  with  perhaps 
20  other  air  carriers,  would  have  no  extensive  ground 
transportation  facilities  and  only  a  small  number  of  soli¬ 
citing  personnel. 

With  these  limiting  factors  in  mind  it  is  inconceivable 
that  the  Board  could  have  determined  on  any  factual  basis 
that  all  long  haul  first  class  rail  express  business  could  be 
diverted  to  air  freight  within  the  next  five  years.  A 
sounder  and  more  accurate  statistical  method  for  the 
Board  would  have  been  to  project  this  penetration  upon  the 
basis  of  similar  situations  in  transportation  experience. 
The  price  differential  between  rail  express  and  air  freight 
over  the  heaviest  long-haul  segments  will  be  only  slightly 
less  than  that  between  first-class  mail  and  air  mail.  Ex¬ 
cluding  all  local  letters,  government  and  private  post  cards, 
the  volume  of  first-class  mail  in  1948  amounted  to 
12,188,487,784  pieces,  while  air  mail  accounted  for  only 
796,447,911  pieces  or  approximately  7%  penetration.  In 
revenues,  first-class  mail  amounted  to  $439,784,481  against 
$53,586,950  for  air  mail,  or  approximately  12%  penetra¬ 
tion.  (Cost  Ascertainment  Report,  U.  S.  Post  Office  Dept. 
(1948)  ).  Because  of  the  cost  differences  this  figure  may 
understate  somewhat  the  possible  penetration  of  rail  ex¬ 
press  by  air  freight.  If  the  Board  felt  this  to  be  true  it 
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might  well  have  undertaken  a  comparison  between 
25051  the  volumes  of  passenger  traffic  moving  by  first- 
class  rail  and  by  air  where  the  cost  level  is 
virtually  identical .*  In  1948  the  railroads  developed 
11,014,550,843  passenger  miles  of  first  class  traffic  as 
against  5,993,909,000  revenue  passenger  miles  via  the  air¬ 
lines  (including  feeder  lines).  Thus  it  might  be  presumed 
on  this  basis  that  about  one  third  of  the  first-class  long- 
haul  express  would  move  via  the  airlines  or  about 
170,000,000  ton  miles,  the  balance  via  rail;  but  even  if  all 
first-class  express  were  included  the  potential  would 
amount  to  only  300  million  ton  miles  annually.**  It  is 
difficult  to  agree  that  the  advantages  of  speed  are  com¬ 
parable  in  the  case  of  the  transportation  of  property  to 
those  in  the  case  of  passengers  or  mail.  Moreover,  the  mail 
and  passenger  mile  volume  carried  by  air  is  the  result  of 
operations  to  over  500  cities,  many  of  the  largest  of  which 
have  been  served  continuously  for  20  years.  Nevertheless 
had  the  Board  computed  the  available  potential  by  either 
of  these  methods  it  would  at  least  have  had  the  virtue  of  a 
firm  statistical  foundation. 

Also,  had  the  Board  taken  into  account  the  character  of 
the  operations  of  the  applicants,  it  would  have  determined 
not  only  that  its  estimate  of  the  possible  penetration  of  rail 
express  by  all  air  services  was  vastly  overstated  but  also 
that  the  type  of  operations  which  the  applicants  have  con¬ 
ducted  and  would  continue  to  conduct  under  their  proposed 
certificates  (long-haul  area-to-area  service)  is  particularly 
not  well  geared  to  the  invasion  of  the  rail  express  market. 
The  average  weight  of  first  class  rail  express  shipments  is 
43  pounds  while  the  average  shipment  of  Slick  in  Sep- 

#  Certainly  there  can  be  no  claim  of  a  lack  of  development  of  the  first- 
class  passenger  field  by  the  airlines.  The  Board  is  worried  at  this  point  about 
too  much  service. 

One- third  of  fifty  per  cent  of  one  billion  seven  hundred  million  ton 


miles. 
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tember,  1948  was  342  pounds  (Ex.  SA  4A).  Only  8J2%>  of 
all  rail  express  shipments  in  1948  were  over  100  pounds .* 
The  average  length  of  haul  of  first  class  express  in  the 
eastern  territory  is  350  miles ;  in  the  southern  territory  336 
miles;  in  the  western  territory  538  miles;  and  interterri¬ 
torial  645  miles.*  In  September,  1948  the  average  haul 
of  Slick  was  1681  great  circle  miles  which  by  surface 
transportation  is  approximately  2050  miles  (Ex.  SA-6). 
Only  5.3%  of  Railway  Express  Agency’s  total  shipments, 
and  only  4.7%  of  its  first  class  tonnage  are  derived  from 
hauls  of  2050  miles  or  over.*  Similar  figures  for  Flying 
Tiger  are:  Average  weight  of  shipment,  440  pounds; 

average  length  of  haul,  1868  air  miles,  or  2261  sur- 
25052  face  miles  (Exs.  FTL-22,  50).  In  1948  shipments 
traveling  that  distance  accounted  for  4.1%  of  ex¬ 
press  shipments  and  3.7%  of  the  tonnage. 

A  further  defect  in  the  majority’s  supposition  that  all  of 
the  rail  express  volume  moving  over  300  surface  miles  is 
potential  available  to  the  applicants  is  that  the  minimum 
air  distance  of  such  shipments  would  be  only  approxi¬ 
mately  248  air  miles.**  The  type  of  certificate  recommended 
by  the  majority  would  permit  the  applicants  to  serve  very 
few”  pairs  of  points  within  that  mileage  range.  And,  as  the 
Board  is  aware,  as  one  progresses  beyond  this  distance, 
the  community  of  interest  between  cities  tends  to  decrease 
rapidly. 

Any  penetration  of  rail  express  originating  or  destined 
to  smaller  points  is  doubtful.  On  the  record  the  applicants 
have  developed  little  or  no  air  freight  at  the  smaller  “de¬ 
mand  points”  since  there  has  been  “no  call”  by  shippers 
for  a  service  of  that  type  (Tr.  2187).  No  figures  are  avail¬ 
able  indicating  the  number  of  rail  express  shipments  over 
1,000  pounds  (which  is  the  minimum  weight  required  for  a 

*  Ex  Parte  No.  16 3,  xupra  (1948). 

Surface  circuity  is  about  21%  (Op.,  p.  14). 


*» 
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stop  at  “demand  points”)  but  the  percentage  is  obviously 
infinitesimal  since  only  8.2%  weigh  over  100  pounds.* 

C.  No  Other  Sources  of  Substantial  Air  Freight  Are 
Indicated 

Exclusive  of  first  class  railway  express  the  Board’s  de¬ 
cision  does  not  indicate  those  sources  of  traffic  which  are 
to  make  up  the  remainder  of  the  billion  ton  mile  potential. 
The  Board  has  correctly  concluded  that  railroad  carload 
and  less  than  carload  traffic,  carload  express  traffic  and 
motor  traffic  “obviously  cannot  be  diverted  to  air  freight” 
on  a  comparative  rate  basis  (Op.,  p.  15).  General  reference 
is  then  made  to  various  studies  which  indicate  that  despite 
this  disparity  in  rates  “special  opportunities”  exist  for 
diversion.  TWA  is  not  aware  of  any  such  studies  which 
have  stood  up  in  the  light  of  actual  operations  at  rates 
which  the  Board  has  considered  even  remotely  economic¬ 
ally  possible.** 

Only  three  items  are  mentioned  specifically  by  the  Board 
in  its  opinion  as  promising  potential  air  candidates.  The 
first  is  the  newspaper  traffic  carried  by  Aimews.  However, 
it  would  be  surprising  indeed  if  newspapers  did  not  con¬ 
stitute  “almost  the  entire  traffic”  of  that  applicant  since  it 
is  wholly  owned  by  a  newspaper  and  operates  under  a  con¬ 
tract  guaranteeing  a  profit  on  such  traffic.  The 
25053  second  item  is  cut  flowers  which  is  referred  to 
numerous  times  throughout  the  opinion  as  an 
example  of  the  potential  market  in  agricultural  products. 
It  is  the  only  agricultural  item  that  has  moved  at  all,  is 
already  the  mainstay  of  the  applicants,  and  in  spite  of  in¬ 
tensive  development  efforts  represented  only  630,000  ton 
miles  in  September,  1948  for  the  three  applicants,  Slick, 

*  Ex  Parte  No.  163 ,  supra  (1949). 

**  Studies  at  the  9  to  11  cent  per  ton  mile  level  such  as  those  submitted 
by  Slick  and  other  applicants  are  obviously  wishful  thinking  (Exs.  SA-18- 
U.  S.-23). 
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U.  S.  and  Flying  Tiger  (Exs.  SA-4A;  FTL-22;  U.  S.-104). 
It  is  perhaps  significant  that  Slick’s  flower  traffic  shows  a 
decline  in  September,  1948  over  October,  1947  (Exs. 
SA-4A,  4D).  As  to  the  potential  in  agricultural  items  other 
than  cut  flowers  the  Board  admits  any  development  “is 
highly  conjectural.”  It  could  only  come  about  through  the 
development  of  an  aircraft  not  yet  on  the  drawing  boards 
and  after  years  of  intensive  missionary  work  among 
shippers.  The  Board  so  states,  but  refrains  from  indi¬ 
cating  when  the  first  is  to  take  place  and  how  long  the 
period  of  education  will  last.  To  say  that  both  will  occur 
within  5  years  seems  patently  ridiculous. 

The  third  specific  item  mentioned  is  wearing  apparel. 
This  traffic  has  also  received  great  attention  by  Slick  and 
Flying  Tiger.  However  the  statistics  show  a  38%  decline 
in  volume  in  September,  1948  over  the  month  of  October, 
1947,  indicating  that  much  of  the  traffic  was  of  an  emer¬ 
gency  nature  to  fill  depleted  inventories  (Exs.  SA-4, 
FTL-22,  25).  U.  S.  has  presented  no  figures  for  October, 
1947,  but  carried  the  grand  total  of  12.7  tons  of  clothing 
9,482  ton  miles  in  September,  1948  (Ex.  US.-104).  Also  the 
Board  seems  to  have  overlooked  the  fact  that  it  has  al¬ 
ready  discussed  the  item  of  clothing  when  it  was  dis¬ 
cussing  rail  express.  According  to  available  data,  about 
50%  of  the  rail  express  volume  consists  of  shipments  of 
clothing  and  dry  goods.*  It  is  therefore  an  error  to  dis¬ 
cuss  this  item  as  potential  traffic  in  addition  to  rail  express. 
Furthermore,  Slick  at  least  realizes  that  the  penetration  of 
the  rail  express  market  as  to  this  item  will  be  exceedingly 
difficult.  In  its  brief  to  the  Board  dated  August  16,  1948, 
Slick  stated  (p.  10) : 

“So  far,  the  history  of  air  freight  has  been  written 
in  a  time  when  railroad  service  has  not  been  at  its 
best,  when  the  speed  differential  which  airfreight 


F.  Quindry,  4  Journal  of  Air  Law  and  Commerce  145  (1933). 
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i  could  offer  lias  been  maximized  for  that  reason,  and 
when  railroad  rates  have  been  high.  But  the  recent 
announcement  by  the  Railway  Express  Agency  of  sub¬ 
stantially  reduced  railroad  transcontinental  express 
rates  for  items  like  large  shipments  of  wearing  ap¬ 
parel,  coupled  with  an  announcement  of  substantially 
faster  service,  decreases  the  speed  differential  for 
which  the  air  shipper  pays  a  premium  and  at  the  same 
time  increases  the  premium  which  the  shipper  must 
pay  for  airfreight.” 

25054  In  summary  the  three  applicants  transported  less 
i  than  1,100,000  ton  miles  of  these  promising  candi¬ 
dates  in  September,  1948.  Where  then  is  the  potential  air 
freight  traffic  which  is  to  make  up  the  staggering  total  of 
1,000,000,000  ton  miles  ?  The  plain  answer  is  that  the  rec¬ 
ord  is  devoid  of  any  evidence  even  hinting  at  such  a  volume. 

D.  A  Nationwide  Estimate  is  Meaningless 

The  technique  of  estimating  potential  upon  a  nation¬ 
wide  basis  used  by  the  Board  is  obviously  an  unsound 
method  of  determining  the  traffic  that  will  be  available  to 
either  existing  or  additional  carriers,  and  has  never  before 
been  employed  by  the  Board  in  analyzing  the  need  for  new 
services.  While  admittedly  the  great  bulk  of  air  freight 
'will  be  generated  in  the  cities  which  Slick,  Flying  Tiger  and 
U.  S.  would  serve,  it  is  impossible  to  make  a  logical  deter¬ 
mination  from  that  fact  that  the  public  convenience  and 
necessity  require  a  given  number  of  carriers  over  a  given 
segment,  or  whether  that  number  of  carriers  would  result 
in  uneconomic  competition  so  as  to  defeat  one  of  the  essen¬ 
tial  purposes  of  the  Civil  Aeronautics  Act.  It  is  unquestion¬ 
ably  true  that,  as  the  Board  has  held  as  a  matter  of  law, 
existing  certificates  convey  the  right  to  engage  in  air 
freight  service  over  particular  routes,  and  that  the 
Supreme  Court  has  held  that  this  right  cannot  be  revoked 
( U .  S.  v.  Seatrain  Lines ,  329  U.  S.  424  (1947)).  The  ques- 
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tion  immediately  arises,  therefore,  whether  for  example 
the  potential  volume  of  all  air  freight  between  Los  Angeles 
and  San  Francisco  on  the  one  hand  and  New  York  and 
Boston  on  the  other  via  Chicago,  Detroit  and  Cleveland  is 
sufficient  to  support  five  carriers,  two  of  which  would  have 
no  other  sources  of  revenue  but  the  area-to-area  portion  of 
that  volume.  The  Board  must  determine  this  question  on  the 
basis  of  substantial  and  probative  evidence.  At  the  very 
least,  therefore,  the  Board  should  have  calculated  the  air 
freight  potential  between  the  major  cities  involved  in  this 
proceeding.  It  has  failed  to  do  so  even  in  instances  where  it 
provided  for  six  carriers  (such  as  between  Chicago  and 
New  York). 

Proof  of  the  deceptive  nature  of  nation-wide  statistics 
as  a  basis  for  the  creation  of  point-to-point  duplication,  par¬ 
ticularly  between  cities  in  different  areas,  may  be  found 
in  the  fact  that  only  .3  per  cent  of  REA’s  total  tonnage  is 
carried  between  Chicago  and  New  York,  only  .04  per  cent 
between  New  York  and  Los  Angeles,  only  .035  per  cent  be¬ 
tween  New  York  and  San  Francisco.* 

25055 

E.  Actual  Traffic  Data  Contradicts  the  Board’s  Estimates 

Finally,  of  course,  the  Board  should  have  weighed  very 
heavily  the  operating  results  of  the  last  two  years,  during 
which  the  applicants  have  vied  with  the  certificated  carriers 
for  public  patronage. 

“In  gauging  the  requirements  of  commerce  for  air  . 
transportation  either  in  the  recent  past  or  for  the  im¬ 
mediate  future,  the  most  direct  guide  is  found  in  the 
use  that  is  actually  made  of  such  services  as  are  pro¬ 
vided.”  [ Northwest  Air  Lines,  Inc.,  Mail  Rates,  1 
C.  A.  B.  275,  283  (1939).] 

*  269  ICC  161,  Appendix  A  (total  tons  of  air  express  in  1939)  ;  Packag¬ 

ing  and  Handling  of  Air  Cargo  by  C.  G.  Peterson  (source  material  of  Exhibit 
CEA-332).  Table  3,  giving  tons  of  rail  express  in  May,  1939  between  14 
cities  with  greatest  population. 
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The  result  of  those  operations  has  been  the  development 
of  less  than  120  million  ton  miles  of  air  freight  during  a 
period  of  consumer  shortages  and  many  other  elements 
which  intensified  the  demand  for  premium-rate  transpor¬ 
tation  (Ex.  TWA-8).  Moreover  this  traffic  was  developed 
at  rates  substantially  below  costs  ( Air  Freight  Rate  case, 
supra).  The  majority  has  stated  that  these  data  must  be 
discounted  because  of  the  tenuous  operating  authority  of 
the  applicants  (Op.  p.  9).  The  facts  are,  however,  that 
these  applicants  served  all  of  the  major  points  which  the 
Board  proposes  to  include  in  their  certificates  and  had 
almost  complete  freedom  to  serve  any  others  had  they 
chose.  In  addition,  they  had  a  tremendous  incentive  to 
develop  all  possible  sources  of  traffic,  since  the  Board  made 
it  clear  in  issuing  Section  292.5  that  it  was  a  test  and  that 
their  chances  for  certification  would  depend  largely  upon 
the  success  of  their  operations  under  that  authority.  And 
certainly  it  cannot  be  said  that  there  was  anything  tenuous 
about  the  operating  authority  of  the  certificated  carriers, 
all  of  which  made  strenuous  efforts  to  develop  the  freight 
potential  of  their  routes. 

In  1946  the  certificated  and  nonce rtificated  carriers 
transported  about  45,209,636  ton  miles  of  cargo  (Exhibits 
listed  in  Slick  Brief,  April  1947,  p.  8).  In  1947  the  volume 
had  increased  29,000,000  ton  miles  to  84,170,583  ton  miles 
and  in  1948  it  increased  another  32,000,000  ton  miles  to 
115,962,935  ton  miles  (Rep.,  p.  9).  If  the  traffic  continued 
to  increase  32,000,000  ton  miles  a  year  the  1950  volume 
would  be  some  180,000,000  and  in  1953  275,000,000  ton 
miles.  These  figures  are  no  support  for  a  future  estimate 
of  1,000,000,000  ton  miles. 

These  data  might  support  the  proposition  that  under  the 
most  favorable  circumstances  the  maximum  traffic  that 
could  be  developed  by  1953  would  be  under  300,000,000  ton 
miles.  The  Boardys  tentative  decision  makes  no  finding 
at  all  on  this  vital  element  of  actual  traffic  hut  confines 
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itself  merely  to  a  discussion  of  the  potential  with  vague  an-d 
qualified  generalities  as  to  penetration .  However,  any 
development  of  a  traffic  volume  such  as  300,000,000  ton 
miles  in  1953  rests  on  the  ability  of  the  carriers  to 
25056  reduce  rates  below  the  present  legally  permissible 
level.  During  1946,  1947  and  the  first  six  months  of 
1948  the  n on-certificated  carriers  averaged  well  under 
12  and  13  cents  a  ton  mile  on  large  portions  of  their  most 
important  traffic  with  many  rates  in  the  8  and  9  cent  per 
ton  mile  class  (Air  Freight  Rate  Investigation ,  supra, 
p.  13;  Exs.  SA-4;  FTL-34,  35).  Despite  these  low  rates 
the  tonnage  developed  never  exceeded  50  million  ton  miles 
per  year.  As  the  Board  has  pointed  out : 

“There  are  few  routes  upon  which  a  large  traffic  could 
not  be  developed  by  cutting  rates  of  fare  to  sufficiently 
low  levels.”  (Northwest  Air  Lines,  Inc.,  Mail  Rates,  1 
C.  A.  B.  275,  283  (1939).) 

The  immediate  effect  of  the  issuance  of  the  minimum  rate 
order  was  to  dry  up  the  flow  of  much  of  this  traffic  (Exs. 
SA-4A;  FTL  40).  Although  the  minimum  rates  set  by  the 
Board  in  June  1948  were  appreciably  higher  than  the  then 
current  rates  quoted  by  Slick  and  Flying  Tiger,  the  Board 
stated  that  even  these  higher  rates  “may  represent  a  mini¬ 
mum  which  neither  the  non-certificated  nor  the  certificated 
carriers  can  presently  realize”  (p.  14).  The  latest  reports 
indicate  clearly  that  the  applicants  have  not  been  able  to 
reach  such  minimum  levels  and  operate  economically  (Re¬ 
current  Reports).  A  further  factor  limiting  the  projection 
of  past  figures  is  the  fact  that  the  historical  non-certificated 
traffic  was  developed  by  a  multitude  of  carriers  flying 
everywhere  (most  of  which  have  since  failed  financially) 
and  not  by  the  efforts  of  Slick  and  Flying  Tigers  alone 
(Exs.  FTL-112 ;  CEA-612;  SA-42A,  IT.  S.  15;  WAS-70-B; 
IAFA-2). 

The  inescapable  conclusion  from  all  the  probative  and 
substantial  evidence  of  record  is  that  under  present  con- 
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difions  the  maximum  air  freight  volume  that  can  be  esti¬ 
mated  in  1953  would  be  well  under  300,000,000  ton  miles 
for  both  the  certificated  and  non-certificated  industry. 

Ill 

EXCEPTION  IS  TAKEN  TO  THE  CONCLUSION  OF 
THE  BOARD  THAT  THE  PUBLIC  CONVENIENCE 
AND  NECESSITY  REQUIRE  THE  CERTIFICATION 
OF  SLICK,  FLYING  TIGER  AND  U.  S.  AIRLINES 
FOR  A  PERIOD  OF  FIVE  YEARS  AND  ALL  FIND¬ 
INGS  IN  SUPPORT  THEREOF  ON  THE  GROUNDS 
THAT  THE  CONCLUSION  AND  FINDINGS  ARE  NOT 
SUPPORTED  BY  THE  EVIDENCE  OF  RECORD 

The  several  reasons  why  the  public  convenience  and 
necessity  require  that  the  applications  of  the  freight 
carriers  be  denied  are  discussed  in  other  exceptions.  This 
exception  is  directed  solely  to  the  affirmative 
25057  findings  of  the  tentative  decision  on  this  subject. 

Actually  only  two  such  findings  are  made:  (1)  that 
the  certification  of  the  applicants  may  result  in  a  more 
rapid  development  of  the  air  freight  potential  so  that  an 
experiment  is  required  to  determine  a  permanent  policy; 
and  (2)  that  the  certification  of  the  applicants  will  serve 
as  a  yardstick  of  the  costs  and  efficiency  of  the  certificated 
carriers.  Neither  of  these  findings  is  in  accord  with  the 
evidence  of  record. 

The  record  shows  that  in  a  field  where  the  majority  has 
predicted  a  geometrical  pattern  of  growth,  the  all-freight 
carriers  carried  precisely  the  same  volume  in  1948  as  in 
1947  and  that  their  volume  in  the  last  six  months  of  1948 
was  substantially  below  that  of  the  same  period  in  1947. 
Moreover,  this  traffic  was  carried  at  rates  substantially 
less  than  costs.  ( Air  Freight  Rate  Investigation f  supra). 
For  example,  in  the  final  quarter  of  1948,  Slick’s  expenses 
exceeded  revenues  by  at  least  2.3  cents  per  revenue  ton 
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mile.  (Recurrent  Reports.)  Furthermore,  all  figures  re¬ 
lating  to  average  weight  per  shipment  and  average  length 
of  haul  establish  beyond  question  that  the  applicants  have 
specialized  in  carrying  only  the  largest  shipments  on  the 
densest  long-haul  segments.*  On  the  other  hand,  the  cer¬ 
tificated  carriers  doubled  their  carriage  of  freight  in  the 
1947-1948  period  and  attained  a  volume  approximately  one 
and  two-thirds  times  that  of  the  all-freight  “specialists.” 
Moreover  the  much  smaller  average-weight  per  shipment 
and  average  length  of  haul  figures  for  the  certificated 
carriers  show  that  they  served  a  much  wider  segment  of 
the  shiping  public.  (Exs.  TWA-2,  8,  9,  19;  Exhibits  and 
Reports  of  the  other  carriers.) 

These  facts  show  that  the  real  development  of  the  com¬ 
mon  carriage  of  air  freight  has  been  done  by  the  certifi¬ 
cated  carriers  and  that,  while  the  freight  carriers  may  have 
developed  some  potential,  much  of  it  is  of  a  class  which 
could  be  expected  to  move  in  contract  carriage.  Also,  as 
Mr.  Jones  points  out,  here  is  no  reason  to  believe  that  all 
of  the  traffic  would  not  have  moved  even  in  the  absence  of 
service  by  the  freight  carriers.  The  only  proper  conclusion 
from  these  facts  is  that  the  applicants  have  contributed 
little  during  two  years  of  operation  to  the  development  of 
air  freight,  and  that,  therefore,  they  can  be  expected  to 
contribute  little  in  the  future. 

Certainly  there  is  no  basis  for  concluding  that  the  cer¬ 
tification  of  the  applicants  is  necessary  to  provide  a  com¬ 
petitive  spur  to  assure  the  continuing  development 
25058  of  air  freight  by  the  certificated  carriers.  The 
latter  are  well  aware  of  the  potential  freight  mar¬ 
ket,  and  intensive  competition  (perhaps,  as  the  Board  has 
indicated,  too  much  thereof)  already  characterizes  every 
major  segment  which  the  applicants  propose  to  serve. 

*  The  applicants’  aversion  to  the  small  shipper  is  indicated  by  Slick’s 
proposed  minimum  rate — the  smallest  shipment  being  charged  the  100  pound 
rate  (Ex.  SA-35,  p.  264)  as  well  as  by  the  testimony  of  officers  of  Slick 
and  the  other  applicants  that  they  “do  not  propose  to  serve  the  shipper  with 
five  hundred  pounds”  (Tr.  168,  2440). 
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For  pure  reasons  of  self-interest,  if  nothing  else,  the  cer¬ 
tificated  carriers  can  be  expected  to  lend  every  effort  to  de¬ 
velopment  of  the  air  freight  potential.  The  Board  has 
estimated  that  on  combination  equipment  alone  there  is 
available  an  annual  capacity  of  almost  350  million  ton- 
miles  of  air  freight.*  Based  upon  American’s  experience 
in  September,  1948  the  present  utilization  of  this  space  is 
only  15.4  per  cent.  Nor  is  there  any  practical  reason  “for 
discounting  much  of  it  because  of  its  availability  at  times 
or  places  not  coinciding  with  the  traffic  demands.”  Except 
for  a  heavier  east-to-west  and  north-to-south  flow,  the 
freight  movement  corresponds  closely  to  the  passenger 
movement  ( Investigation  of  Nonscheduled  Air  Services, 
6  C.  A.  B.  1049  (1946)  ),  and  on  all  principal  segments, 
there  are  round-the-clock  frequencies.  Certainly,  if  these 
schedules  do  not  provide  service  meeting  the  needs  of 
shippers,  the  carriers  which  the  Board  proposes  to  certifi¬ 
cate  would  be  required  to  operate  an  astronomical  fre¬ 
quency  to  provide  a  more  rounded  service. 

Increased  utilization  of  this  unused  space  is  of  obvious 
importance  to  the  smaller  carriers,  which  operate  no  all¬ 
cargo  aircraft.  Even  to  the  larger,  however,  its  value  is 
not  to  be  underestimated  as  the  Board  has  pointed  out  in 
recent  decisions  ( National  Airlines,  Inc.,  Mail  Rate,  7 
C.  A.  B.  387,  403  (1946)  ). 

As  the  tentative  decision  points  out,  there  is  emerging 
a  logical  pattern  of  air  freight  service  over  these  routes 
whereby  peak  loads  and  over-size  shipments  to  and  from 
most  points  are  served  with  all-cargo  aircraft  while  the 
normal  flow  is  handled  with  combination  planes.  With  in¬ 
creasing  shipper  acceptance,  the  presently  low  utilization 
of  cargo  space  on  the  latter  can  logically  be  expected  to 

*  This  estimate  is  low  because  it  is  a  projection  based  upon  the  experi¬ 
ence  of  American  which  is  one  of  the  few  carriers  having  Convairs  in  service. 
This  plane  has  little  cargo  capacity.  Exhibit  U-22  shows  an  estimated 
capacity  of  750  million  ton  miles  based  on  a  70%  passenger  load  factor  and 
equipment  in  use  in  September  1946. 
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increase,  if  the  potential  is  not  diluted  by  a  plethora  of 
service.  This  type  of  operation  will  insure  the  development 
of  air  freight  at  a  minimum  cost  and  without  the  danger  of 
excessive  competition.  On  the  other  hand,  if  the  cream  of 
the  air  freight  potential  is  skimmed  by  the  opera- 
25059  tions  of  new  carriers,  there  twould  exist  little  in¬ 
centive  to  the  certificated  carriers  to  seek  to  attract 
the  remainder,  viz.,  the  short-haul  cargo  moving  between 
points  in  the  same  general  area.  Far  from  contributing  to 
a  more  rapid  development  of  air  freight,  therefore,  newly 
certificated  all-freight  carriers  would  undoubtedly  cause 
an  eventual  deterioration  of  what  is  now  a  completely  ade¬ 
quate  service. 

The  majority  has  obviously  been  deluded  into  the  belief 
that  the  certificated  carriers  have  failed  to  provide  an  ade¬ 
quate  air  freight  service  by  the  tonnage  developed  by  the 
applicants  in  the  initial  stages  of  their  operations.  The 
record  shows,  however,  that  during  that  period  the  cer¬ 
tificated  carriers  were  subject  to  major  impediments  in¬ 
cluding  equipment  shortages  and  an  abnormal  demand  for 
passenger  and  mail  transportation.  In  any  case  that  situ¬ 
ation  is  no  longer  true — the  applicants’  air  freight  volume 
has  begun  to  decline,  while  more  and  more  shippers  are 
being  served  by  the  certificated  carriers.  (Exs.  SA-5; 
FTL-41,  TWA-2;  exhibits  of  other  carriers).  It  is  per¬ 
tinent  to  envisage  the  reaction  of  the  Board  had  the  cer¬ 
tificated  carriers,  in  an  effort  to  provide  what  the  Board 
might  determine  adequate  air  freight  service,  conducted 
operations  of  the  type  and  intensity  of  the  applicants.  This 
course  would  have  included  the  purchase  of  obsolescent 
equipment  having  little  utility  in  passenger  or  mail  serv¬ 
ice,  the  provision  of  service  at  several  cents  per  ton  mile 
below  cost  and  resultant  losses  of  several  millions  of  dollars 
(in  addition  to  the  severe  losses  actually  suffered).  Beyond 
any  question  these  carriers  would  have  been  subjected  to 
severe  censure  had  they  so  acted;  yet  their  failure  to  act 
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precipitately  would  now  be  construed  as  a  reason  for  the 
certification  of  additional  carriers  blanketing  their  routes. 

In  connection  with  the  Board’s  finding  that  there  exists  a 
public  need  for  an  experiment  in  all-cargo  common  carriage 
on  a  self-sustaining  basis  the  fact  is  that  such  an  experi¬ 
ment  has  already  been  conducted  over  a  two-year  period 
and  has  resulted  in  failure.  This  is  not  misconstruing  the 
purpose  of  Section  292.5,  as  the  tentative  decision  states; 
it  is  merely  taking  at  face  value  the  language  of  the  order 
promulgating  Section  292.5  and  the  stated  purpose  of  that 
section.  By  its  language  that  section  was  to  provide  the 
“benefit  of  the  experience  being  obtained  in  this  new*  field 
of  air  cargo;”  and  in  the  Air  Freight  Rate  Investigation, 
supra ,  the  section  was  defined  as  “an  experiment  of  great 
importance  to  the  public  as  a  test  of  whether  a  specialized 
air  freight  industry  can  be  developed  on  the  basis  of  its 
own  economic  ability  to  exist”.  (Italics  added) 

If  as  seems  indicated  by  the  tentative  decision,  each 
failure  by  the  applicants  to  achieve  self-sufficiency  is  to  be 
discounted  because  of  limitations  (mostly  theoret- 
25060  ical)  upon  the  authority  granted  to  them  the  “ex¬ 
periment”  might  be  continued  ad  infinitum,  with 
ever-broadening  operating  rights  to  these  carriers.  Dis¬ 
turbing  forecasts  of  such  an  eventuality  can  be  seen  in  the 
language  of  the  tentative  decision  (p.  25)  that  “a  portion  of 
the  air  freight  market  will  remain  reserved  at  least  for  the 
present  for  development  by  the  existing  certificated 
carriers  .  .  .”  It  is  impossible  to  see  any  public  need  for 
such  a  course ;  on  the  contrary,  there  is  a  plain  public  need 
for  a  cessation  of  the  experiment  before  it  involves  severe 
dislocations  to  the  entire  air  transport  industry. 

The  “yardstick”  argument  relied  upon  by  the  majority 
will  not  bear  analysis.  Certainly  as  to  costs  there  would  be 
no  valid  basis  of  comparison  between  the  all-cargo  opera¬ 
tions  of  Slick,  Flying  Tiger  and  U.  S.,  serving  only  the 
most  important  markets,  and  the  wide  variety  of  services 
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operated  by  the  certificated  carriers.  (Air  Freight  Rate 
Investigation,  supra).  There  is  probably  more  funda¬ 
mental  similarity  between  the  operations  of  the  trunk-line 
and  the  feeder  carriers,  but  the  difference  in  rate  of  mail 
compensation  between  the  two  classes  argues  eloquently 
that  cost  comparisons  are  of  little  value  for  rate-making 
purposes.  As  to  efficiency,  the  experience  of  the  applicants 
under  Economic  Regulation  292.5  gives  no  indication  that 
they  have  operated  upon  any  higher  standards  in  that  re¬ 
spect  than  the  certificated  carriers.  Finally,  of  course,  re¬ 
liable  cost  and  efficiency  data  will  be  of  little  value  either  to 
the  Board  or  to  the  industry  if  the  costs  consistently  exceed 
the  revenues,  a  fact  which  has  been  true  since  the  begin¬ 
ning  of  applicants’  operations  and  a  continuing  proba¬ 
bility  under  the  tentative  decision  in  this  case. 

IV 

EXCEPTION  IS  TAKEN  TO  THE  FAILURE  OF  THE 
BOARD  TO  FIND  THAT  THE  CERTIFICATION 
OF  SLICK,  FLYING  TIGER  AND  U.  S.  AIRLINES 
WOULD  CREATE  UNECONOMIC  CONDITIONS  IN 
THE  AIR  TRANSPORTATION  INDUSTRY 

A  proper  analysis  of  the  evidence  of  record  establishes 
the  following  facts  bearing  upon  the  economic  issues  in 
this  case:  (1)  The  certification  of  Slick,  Flying  Tiger  and 
U.  S.  will  divert  revenues  from  existing  services  and  dilute 
the  future  potential  of  air  freight  available  to  those  serv¬ 
ices,  thus  increasing  their  dependence  upon  mail  pay;  and 
(2)  The  certification  of  Slick,  Flying  Tiger  and  U.  S.  will 
result  in  the  creation  of  three  large  uneconomic  systems 
of  air  transportation. 

25061  The  Board  has  found,  and  TWA  agrees,  that 
revenues  now  derived  from  the  carriage  of  air 
freight  by  the  certificated  carriers  do  not  form  a  major 
portion  of  their  total  revenues.  However,  the  Board  failed 
to  take  heed  of  the  fact  that  under  present  conditions,  these 
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carriers  cannot  afford  to  lose  any  revenues,  whether  major 
or  minor,  without  serious  financial  results.  Impelled  by 
serious  losses  all  carriers  have  in  the  past  two  years  made 
every  effort  to  reduce  costs  to  a  bare  minimum,  and  it  is 
fair  to  assume  that  no  sizable  reductions  can  now  be  made 
without  curtailing  service  and  reducing  gross  revenues, 
it  is  clear,  therefore,  that  any  action  by  the  Board  which 
reduces  the  potential  of  air  freight  available  to  these 
carriers  will  not  be  accompanied  by  a  parallel  reduction  in 
their  costs.  Certainly  there  can  be  no  doubt  of  this  fact  in 
connection  with  combination-plane  air  freight  service. 
Such  schedules  will  still  be  operated  to  serve  passengers 
and  mail  (Op.  p.  23),  and  any  loss  of  freight  revenues  will 
be  a  direct  addition  to  net  loss  before  mail  pay.  As  the 
Board  found,  several  carriers  have  carried  all  of  their 
freight  upon  such  schedules,  and  a  substantial  portion  of 
the  volume  carried  bv  the  remainder  is  so  served. 

The  result  of  the  tentative  decision  would  be  to  dupli¬ 
cate  major  operations  of  every  permanently  certificated 
air  carrier  except  Colonial  and  Continental.  Perhaps  the 
best  indication  of  the  ends  to  which  this  wholesale  dupli¬ 
cation  leads  is  the  fact  that  financially  desperate  North¬ 
east,  which  has  never  found  it  feasible  to  operate  all-cargo 
planes,  would  be  parallelled  from  New  York  and  Boston  to 
Portland  by  two  new  carriers.  Because  of  the  breadth  of 
these  authorizations,  the  fact  emphasized  by  the  majority, 
that  only  a  few  new  carriers  would  be  certificated  does  not 
ameliorate,  but  may  even  intensify  the  diversion  of  freight 
revenue  from  existing  carriers.  Although  the  Board  as¬ 
sumes  that  the  applicants’  traffic  will  come  solely  from 
sources  other  than  the  present  traffic  of  the  certificated 
carriers,  Flying  Tiger,  at  least,  testified  to  the  contrary 
(Ex.  FTL-75). 

In  addition  to  providing  for  the  wholesale  duplication  of 
the  certificated  carriers’  freight  operations,  the  majority’s 
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decision  would  authorize  the  applicants  to  carry  air  ex¬ 
press,  which  in  1948  produced  approximately  10  million 
dollars  of  revenue  to  the  certificated  carriers.  At  no  point, 
however,  does  the  majority’s  opinion  find  that  the  present 
express  service  is  inadequate,  that  additional  service  is 
needed  or  justified,  that  the  benefits  to  the  public  would 
outweigh  the  diversion  involved,  or  that  the  costs  to  the 
government  would  not  be  prohibitive.  None  of  the  appli¬ 
cants  proposed  to  provide  the  type  of  express  service  now 
offered  by  the  certificated  carriers,  and  the  very 
25062  title  of  the  proceeding  indicates  that  such  service 
was  not  in  issue.*  Despite  this  obvious  threat  to 
the  existing  carriers’  air  express  business  the  Board  inex¬ 
plicably  has  found  that  “it  is  plain  that  the  certifications 
herein  decided  will  not  result  in  any  substantial  diversion 
of  past  or  present  business”  (Op.,  p.  25). 

Moreover  the  majority’s  decision  would  seriously  curtail 
the  opportunities  of  existing  carriers  to  achieve  economic 
soundness.  It  is  the  Congressional  mandate  that  the  Board 
promote  the  economic  soundness  of  the  air  transportation 
industry.  The  very  essence  of  the  certificate  procedure 
adopted  by  Congress  was  to  say  in  effect  to  the  existing 
carriers:  “You  will  give  up  the  rights  you  would  have 
under  a  free  enterprise  system  to  fly  when  you  please  and 
where  you  please.  You  will  fly  when  and  where  the  na¬ 
tional  interest  requires.  In  consideration,  the  nation  will 
guarantee  you  under  an  honest,  economic  and  efficient 
management  a  reasonable  return  on  your  investment  and 
will  protect  your  operations  against  excessive  and  un¬ 
economic  competition.”  At  that  time  the  airline  industry 
was  not  self-sufficient ;  yet  no  one  would  have  urged 
seriously  that  a  whole  new  and  duplicating  system  of  air 
carriers  should  he  created  because  there  would  be  no  actual 

*  For  this  reason  the  authorizations  proposed  in  the  tentative  decision  are 
in  their  present  form  invalid  for  the  reasons  stated  in  State  Airlines,  Inc.  v. 
Civil  Aeronautics  Board ,  U.  S.  App.  D.  C.,  April  6,  1949. 
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diversion  of  the  yet  undeveloped  passenger  business. 
Essentially  the  same  thing  is  true  today  in  the  field  of  air 
freight. 

Self-sufficiency  has  not  yet  been  reached  by  many  com¬ 
ponents  of  the  air  transportation  industry,  all  of  which  are 
legally  authorized  to  carry  air  freight.  The  freight  field 
offers  the  only  source  of  non-mail  revenues  which  may  not 
have  been  fully  developed  by  those  carriers.  (Ex.  Rep., 
p.  260;  Post  Office  Department  Memorandum,  infra.) 
Certainly  certification  of  the  applicants  will  reduce  the 
available  traffic  in  this  field.  The  net  result,  whether  it 
technically  be  diversion  or  not,  is  a  loss  of  revenue  to  the 
presently  certificated  carriers.  This  in  essence  is  also 
the  position  of  the  Post  Office  Department  in  the  most  elo¬ 
quent  plea  that  that  department  has  ever  filed  in  a  pro¬ 
ceeding  before  the  Board,  and  which  the  majority  chose  to 
ignore  in  its  statement  that  the  Department  neither 
favored  nor  opposed  the  applications  of  the  parties.  (See 
Exception  VI.)  It  is  likewise  the  position  of  the  Presi¬ 
dent’s  Air  Policy  Committee  (Survival  In  the  Air  Age, 
p.  113-114). 

Moreover,  it  has  not  been  established  that  the  new  arm 
of  the  industry  would  be  financially  self-sufficient  or  self- 
supporting,  nor  is  there  any  probative  evidence  to  support 
such  a  finding.  Unless  the  Board  can  find  on  the 
25063  record  that  the  operations  of  the  applicants  have  a 
reasonable  chance  of  financial  success,  it  cannot 
issue  certificates.  In  similar  circumstances  the  Interstate 
Commerce  Commission  has  denied  the  issuance  of  certifi¬ 
cates  of  public  convenience  and  necessity  saying : 

“We  cannot  find  in  this  record  that  degree  of  assur¬ 
ance  of  a  reasonably  successful  enterprise  which  would 
i  warrant  the  issuance  of  a  certificate  of  public  con¬ 
venience  and  necessity.”  ( Application  of  Uvalde  & 
Northern  Ry.,  671  I.  C.  C.  204,  208  (1921).)* 

*  See  Pee  Dee  Broadcasting  Co.,  7  F.  C.  C.  394  (1939) ;  Great  Lakes 
Texas  M.  Transport,  39  M.  C.  C.  493  (1943). 
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Nor  does  the  fact  that  some  shippers  have  patronized 
the  applicants  because  of  their  low  and  uneconomic  rates 
eliminate  the  requirement  of  proof  of  a  reasonably  suc¬ 
cessful  enterprise. 

“That  the  proposed  line  would  serve  a  convenience 
to  a  considerable  number  of  people  may  be  conceded, 
but  that  fact  alone  can  not  be  relied  upon  to  justify  the 
addition  to  the  transportation  resources  of  the  country 
of  an  enterprise  which  gives  no  promise  of  being  self- 
sustaining.”  ( Application  of  Golden  Belt  R.  R.,  71  1. 
C.  C.  233,  234  (1922).) 

The  record  shows  that  all  applicants  have  consistently 
lost  vast  sums  of  money  (Exs.  SA  9A,  11;  FTL  71-78;  U. 
S.  108, 109),  and  the  fact  cited  by  the  Board  that  they  have 
made  money  in  outside  enterprises  while  demonstrating 
igenuity  does  nothing  to  prove  an  all-cargo  service  is 
economically  possible.  The  financial  collapse  of  California- 
Eastern  which  was  the  second  largest  service  is  proof 
to  the  contrary.  The  sole  feature  differentiating  California- 
Eastern  from  the  other  applicants  is  that  it  “specialized” 
in  air  freight  alone.  These  losses  have  occurred  in  spite 
of  extremely  favorable  circumstances,  such  as  the  scarcity 
of  consumer  goods,  the  freedom  from  any  obligation  to 
provide  service,  with  resultant  reduction  in  ferry  or  half- 
empty  mileage,  etc.,  etc.  (Exs.  TWA-8,  9,  10). 

The  key  to  the  financial  success  or  lack  thereof  of  the 
applicants  would  be  no  different  than  that  of  any  other 
air  carrier.  It  would  depend  upon  (1)  the  ton  miles  of 
traffic  served;  (2)  the  load  factor;  (3)  theN utilization  of 
equipment  in  revenue-producing  flight,  and  (4)  the  rates. 
At  no  point  in  its  decision  does  the  Board  analyze  these 
factors  to  project  the  probable  operating  experience  of 
the  new  carriers.  On  the  other  hand  the  record  supports 
at  least  these  general  observations;  (a)  the  ton  mile  figure 
undoubtedly  will  be  much  lower  than  that  expected 
25064  by  the  Board  for  the  reasons  mentioned  under 
Exception  II;  (b)  the  possibility  of  achieving  load 


1354 


TWA  Exceptions 

factors  any  higher  than  those  now  experienced  is  rendered 
extremely  remote  bv  reason  of  the  amount  of  non-revenue 
flying  necessary  to  serve  all  the  points  in  each  area  named 
in  the  proposed  certificates  (Ex.  WAS-20)  and  because 
of  directional  unbalance  ( Air  Freight  Rate  Investigation, 
supra);  (c)  the  possibility  of  achieving  a  high  utilization 
of  equipment  is  also  rendered  remote  by  reason  of  the 
large  amounts  of  ground  time  necessary  to  serve  all  of 
the  points  in  the  proposed  certificates  (Op.  p.  33) ;  (d) 
the  expenses  of  the  applicants  will  increase  upon  certifica¬ 
tion  ( Air  Freight  Rate  Investigation,  supra;  Board  Order 
Serial  SR-317);  (e)  appreciable  increases  in  rates  would 
make  impossible  large-scale  penetration  of  the  rail  ex¬ 
press  market  (Op.  p.  20).  It  seems  clear,  therefore,  that 
the  applicants’  prospects  for  financial  success  are  no 
better  but  are  in  fact  much  worse  than  at  present. 

The  Board  might  well  have  analyzed  the  experience  of 
the  presently  certificated  carriers  for  a  determination  of 
the  economic  feasibility  of  the  proposed  operations.  It 
must  be  remembered  that  the  same  type  of  equipment  is 
generally  used  for  both  passenger  and  freight  service, 
and  that  this  condition  may  continue  for  many  years.  While 
costs  associated  with  passenger  service  may  be  somewhat 
higher  than  those  connected  with  freight,  the  great  differ¬ 
ence  in  rates  (approximately  three  to  one)  will  more  than 
offset  these  differences.  It  must  also  be  borne  in  mind 
that  for  every  ton  mile  of  air  freight  business  there  are 
five  ton  miles  of  passenger  business,  and  that  over  two 
billion  ton  miles  of  air  freight  would  be  necessary  to 
produce  the  gross  revenues  now  gleaned  from  passenger 
carriage.  Yet  the  Board  has  indicated  that  four  passenger 
carriers  between  New  York  and  Detroit  and  between 
Chicago  and  Washington  may  be  too  many  and  that  there 
are  many  other  “trouble  spots”  in  the  domestic  route 
pattern  resulting  from  excessive  competition  (Economic 
Program  For  1949,  Statement  of  Policv  February  21, 
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1949,  p.  14).  How,  then,  can  it  be  predicted  that  Slick  will 
survive  on  a  self-sufficient  basis  as  one  of  jive  carriers 
between  San  Francisco  and  New  York;  as  one  of  six  be¬ 
tween  Chicago/Detroit  and  New  York;  as  one  of  several 
between  every  major  point  which  it  serves?  In  other  words, 
if  the  heavy  passenger  traffic  density  between  the  major 
cities  of  this  country  is  overserved,  is  not  that  same 
fact  at  least  potentially  true  of  the  freight  traffic  (which 
totals  only  a  fraction  of  the  passenger  traffic  and  moves  at 
a  much  lower  rate)  even  before  the  certification  of  any 
additional  carriers  ?  And,  if  so,  can  a  new  carrier  honestly 
be  expected  to  survive  without  government  assist- 
25065  ance?  Obviously  not.  And  as  that  carrier  pro¬ 
gresses  toward  bankruptcy,  it  will  surely  be  diffi¬ 
cult  for  the  Board  either  not  to  give  it  government  as¬ 
sistance  or  not  to  peg  air  freight  rates  at  a  level  where  it 
may  survive.  In  that  plea  it  will  undoubtedly  cite  as  a 
precedent  the  Board’s  previous  action  in  determining  the 
proper  level  of  air  freight  rates  to  be  measurable  by  the 
cost  of  providing  such  service  via  aU-cargo  planes  ( Air 
Freight  Rate  Investigation ,  supra). 

Actually  the  majority  decision  makes  no  clear  finding 
that  the  operations  of  the  applicants  will  be  economic  and 
thereby  exhibits  a  callousness  toward  the  economic  future 
of  the  air  transportation  industry.  It  states  that  “facts  of 
record  lend  credence  to  the  assertions  of  the  applicants 
that  air  freight  can  be  developed  without  subsidy  from 
the  Government  in  the  form  of  mail  payments”  (Op.  p. 
33).  Next  it  says  that  it  believes  that  the  public  interest 
requires  an  experiment  whether  these  assertions  are  true 
or  not.  Then  follows  this  statement:  “If  experience  dur¬ 
ing  this  developmental  period  proves  that  the  estimates 
of  potential  traffic  have  been  overly  optimistic  and  that 
operations  cannot  be  economically  conducted  without  mail 
pay,  then  one  of  the  basic  reasons  underlying  our  decision 
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herein  will  have  disappeared”  (Op.  p.  33).  No  mention  is 
made  of  the  fact  that  other  disappearances  might  include 
three  large-scale  air  carriers,  several  million  dollars  of 
investors’  funds  and  all  confidence  of  the  investing  public 
in  all  carriers  subject  to  regulation  by  the  Civil  Aero¬ 
nautics  Board.  It  is  virtually  incredible  that  this  seeming 
indifference  to  the  consequences  of  its  actions  should  char¬ 
acterize  the  tentative  decision  of  the  agency  charged  with 
the  development  of  the  air  transportation  system  of  the 
United  States.  Certainly  no  comparable  consequences  are 
inherent  in  the  complete  denial  of  the  applications  involved 
in  this  proceeding. 

Again  at  page  29  the  tentative  opinion  exhibits  a  disre¬ 
gard  for  the  possible  consequences  of  its  action.  It  says  of 
the  applicants: 

“They  will  live  and  prosper  only  through  their  abil¬ 
ity  to  develop  an  economic  business  and  by  constant 
search  for  new  techniques,  new  business  and  new 
equipment.  To  the  extent  that  they  succeed  in  such 
endeavors  they  will,  by  their  example,  benefit  the  pres¬ 
ently  certificated  carriers  and  air  transportation  as  a 
whole  .  . 

It  is  immediately  apparent  that  only  one  alternative  was 
discussed.  To  the  extent  that  they  fail — what  then  are  the 
consequences  to  air  transportation  as  a  whole?  Certainly 
statesmanship  demands  that  the  Board  face  all  alternatives 
before  charting  its  course  of  action.  Even  if  the 
25066  proposed  routes  were  not  competitive,  failure  of 
the  applicants  would  have  a  serious  effect  on  the 
future  of  air  transportation.  As  stated  by  the  Interstate 
Commerce  Commission  in  Great  Lakes  &  Texas  M.  Trans¬ 
port ,  39  M.  C.  C.  493,  499  (1943) : 

“  ‘No  one  carrier  operates  in  a  vacuum.  Its  success 
or  failure  and  its  strength  or  weakness,  not  only  affect 
the  quality  and  dependability  of  service  rendered  by 
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it  to  the  public,  but  also  affect  the  industry  generally, 
including  competing  and  connecting  carriers.  To  ap¬ 
prove  the  transaction  where  it  has  not  been  estab¬ 
lished  that  a  carrier  resulting  therefrom  will  be  finan¬ 
cially  sound  and  able  to  render  reasonably  adequate 
service,  clearly  would  not  foster  sound  economic  con¬ 
ditions  in  the  industry ”  (Italics  added.) 

However,  where  the  routes  extend  “into  territory  already 
served  by  another  carrier”  the  Supreme  Court  has  pointed 
out  that  it  becomes  a  matter  of  “national  concern”  whether 
the  competition  is  justified.  Unnecessary  lines,  even 
though  they  may  ultimately  fail,  affect  the  whole  public. 

“It  [Congress]  recognized  that  preservation  of  the 
earning  capacity,  and  the  conservation  of  the  financial 
resources,  of  individual  carriers  is  a  matter  of  na¬ 
tional  concern;  that  the  property  employed  must  be 
permitted  to  earn  a  reasonable  return;  that  the  build¬ 
ing  of  unnecessary  lines  involves  a  waste  of  resources 
and  that  the  burden  of  this  waste  may  fall  upon  the 
public;  that  competition  between  carriers  may  result 
in  harm  to  the  public  as  well  as  in  benefit;  and  that 
when  a  railroad  inflicts  injury  upon  its  rival,  it  may 
be  the  public  which  ultimately  bears  the  loss.”  ( Texas 
and  Pacific  Ry.  Co.  v.  Gulf,  Colorado  and  Santa  Fe  Ry. 
Co.,  270  U.  S.  266,  277  [1925]). 

V 

EXCEPTION  IS  TAKEN  TO  THE  CONCLUSION  OF 
THE  BOARD  THAT  SLICK,  FLYING  TIGER  AND 
U.  S.  AIRLINES  ARE  FIT,  WILLING  AND  ABLE 
TO  PROVIDE  THE  AIR  TRANSPORTATION  PRO¬ 
POSED  TO  BE  AUTHORIZED  BY  THE  TENTATIVE 
DECISION  ON  THE  GROUNDS  THAT  IT  IS  NOT 
SUPPORTED  BY  THE  EVIDENCE  OF  RECORD 

The  admitted  inability  of  the  above-named  carriers  to 
conduct  all-cargo  operations  over  the  past  few  years  on 
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an  economically  sell-sufficient  basis  is  conclusive  proof  of 

tlieir  lack  of  fitness,  willingness  and  ability  to  conduct  the 

proposed  operations.  Moreover  the  record  is  completely 

lacking  in  proof  that  these  applicants  are  fit,  willing 

and  able  to  develop  a  major  portion  of  the  one- 

25067  billion  ton  mile  annual  air  freight  potential  found 

bv  the  Board  and  therebv  to  make  substantial  con- 
•  •» 

tributions  to  the  national  commerce  and  defense. 

The  majority  seems  to  have  taken  for  granted  that  this 
potential  will  divide  itself  equally  between  the  certificated 
and  non-certificated  carriers,  as  shown  by  the  following 
excerpt  from  the  tentative  decision  (p.  54)  : 

“As  a  result  of  the  action  taken  herein  we  have  no 
desire  to  prejudice  the  rights  of  the  existing  carriers 
to  compete  on  an  equal  footing  with  the  newly  cer¬ 
tificated  property-only  carriers.”  (Italics  added.) 

It  is  therefore  fair  to  assume  that  the  applicants  must  be 
fit,  willing  and  able  to  develop  at  some  point  within  the 
next  five  years  approximately  one-half  of  the  billion-ton 
mile  potential  which  must  be  deemed  to  be  the  basis  of  the 
tentative  decision  since  no  determination  has  been  made 
therein  of  the  actual  traffic  to  be  carried  nor  the  amount 
of  such  traffic  necessary  to  support  applicants’  operations. 
The  half-billion  ton  mile  domestic  volume  thus  assumed 
is  fairly  comparable  to  the  entire  passenger  volume  car¬ 
ried  bv  the  certificated  carriers  in  1948.  The  latter  utilized 
about  850  planes  in  the  development  of  the  domestic  busi¬ 
ness,*  while  Slick,  Flying  Tiger  and  U.  S.  have  a  com¬ 
bined  fleet  of  36  planes  (Carrier  Reports).  At  a  60% 
load  factor  193  nine-ton  DC-4’s  operating  8  flying  hours 
per  day  300  days  per  year  at  200  miles  per  hour  would  be 
required  to  carry  one-half  billion  ton  miles  of  freight  an¬ 
nually.  This,  of  course,  assumes  operations  which  are  im¬ 
possible  of  attainment  in  actual  practice. 


« 


Annual  Report  of  Civil  Aeronautics  Board  (1948),  Appendix  M. 
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If  new  production  models  of  the  DC-4  were  available, 
a  price  of  at  least  $500,000  could  be  expected.  The  more 
modem  transport  aircraft,  such  as  the  Stratofreighter  and 
the  DC-6A,  while  having  greater  carrying  capacity,  carry 
a  price  to  match.  There  is  absolutely  no  evidence  in  the 
present  record  that  the  applicants  have  a  capital  structure 
large  enough  to  supply  even  a  fraction  of  this  equipment.* 
Flying  Tiger's  total  assets  on  September  30,  1948  totaled 
$1,500,000  (little  more  than  the  price  of  one  Strato¬ 
freighter)  ;  Slick’s  were  $2,500,000,  and  its  capital  less  ac¬ 
crued  deficit  was  only  $367,000  (Exs.  FTL-81;  SA-9).  The 
Board  stated  in  the  Air  Freight  Rate  Investigation,  supra, 
that  “No  noncertificated  carrier  has  as  yet  faced 
25068  the  problem  of  absorbing  the  cost  acquisition  of 
new  equipment”  (p.  11).  This  is  a  secondary  prob¬ 
lem  since  neither  the  Board  nor  the  applicants  have  faced 
the  problem  of  obtaining  new  equipment. 

Since  these  operations  are  to  be  self-sustaining,  the  ap¬ 
plicants  must,  in  order  to  purchase  new  equipment,  go  into 
the  capital  markets  armed  with  nothing  save  their  future 
earning  power.  While  the  Board  has  chosen  to  disregard 
the  record  of  past  performance,  no  bank  or  other  source 
of  capital  can  be  expected  to  do  so.  It  is  therefore  incon¬ 
ceivable  that  the  applicants  will  be  able  to  obtain  the 
capital  necessary  for  the  proposed  operations,  let  alone 
for  the  development  of  “new  techniques,  new  business  and 
new  equipment”  within  the  next  five  years  as  contemplated 
by  the  Board.  Vague  conversations  with  underwriters 
are  not  proof  of  ability  to  raise  the  necessary  capital 
(Pacific  Case ,  7  C.  A.  B.  209,  229  (1948)  )  nor  is  the  fact 
that  the  present  owners  of  a  company  are  persons  of  great 

*  While  there  are  many  valid  reasons  for  the  denial  of  the  application 
of  Capital  in  this  proceeding,  the  Board,  ironically,  relied  principally  upon 
the  fact  that  $18,000,000  of  new  capital  would  be  required  by  that  carrier 
for  its  proposed  operation  and  that  the  sources  of  this  new  capital  were  not 
disclosed  in  the  record. 
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personal  wealth  proof  that  the  company  has  sufficient  capi¬ 
tal  for  expansion  ( Great  Lakes  &  Texas  M.  Transport, 
39  M.  C.  C.  493,  499  (1943).  The  record  therefore  re¬ 
quires  a  finding  that  the  applicants  are  not  fit,  willing  and 
able  to  perform  the  transportation  authorized,  as  that  term 
has  been  construed  in  the  tentative  decision,  and  as  it 
must  be  construed  to  support  the  other  conclusions  reached 

bv  the  Board. 

•> 

VI 

EXCEPTION  IS  TAKEN  TO  THE  BOARD’S  FIND¬ 
ING  THAT  THE  POST  OFFICE  DEPARTMENT  DID 
NOT  OPPOSE  THE  GRANTING  OF  ANY  CERTIFI¬ 
CATES  IN  THIS  PROCEEDING  ON  THE  GROUNDS 
THAT  THE  BOARD  HAS  IGNORED  A  PLAINLY 
WORDED  MEMORANDUM  TO  THE  CONTRARY 
SUBMITTED  BY  THAT  DEPARTMENT 

At  the  time  of  the  original  hearing  in  this  proceeding 
the  Post  Office  Department  neither  opposed  nor  supported 
any  of  the  applications  but  took  the  position  that  any 
duplication  of  existing  facilities  should  be  carefully  weighed 
against  the  sacrifice  it  might  require.  On  March  4,  1949, 
however,  after  reviewing  the  financial  position  of  the  air 
transport  industry,  the  Department  submitted  to  the  Board 
a  Statement  of  Position  and  a  Memorandum  in  Opposition 
to  the  Issuance  of  Certificates  in  this  proceeding.  This 
memorandum  called  to  the  Board’s  attention  that  equally 
as  important  as  promoting  and  developing  air  transporta¬ 
tion  under  Section  2  of  the  Act  is  the  fostering  of  “sound 
economic  conditions”  in  the  industry.  The  Post  Office 
Department,  after  pointing  out  that  passenger 
25069  traffic  has  levelled  off  and  ever-increasing  amounts 
of  mail  pay  are  being  required  to  “arrest  the  de¬ 
teriorating  financial  position  of  certificated  carriers” 
(Memorandum,  p.  2)  concluded: 

“It  is  clear  then  that  other  means  for  effecting  sound 
economic  conditions  for  the  air  industry  must  be  found 
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to  augment  mail  pay.  Surely  a  proposal  to  provide 
more  intense  competition,  and  exposing  to  diversion 
or  dilution  sources  of  traffic  revenue  is  not  such  a 
means.  Rather,  it  seems  clear  that  what  the  certifi¬ 
cated  carriers  need  most,  if  they  are  to  attain  finan¬ 
cial  self-sufficiency  and  lessen  dependence  on  govern¬ 
mental  support,  is  a  moratorium  on  the  desperation 
competition  which  has  been  added  in  some  instances 
over  heavy  traffic  segments  in  an  effort  to  bolster  the 
weaker  air  lines  or  to  establish  new  air  transporta¬ 
tion  enterprises.”  (Memorandum,  pp.  2-3).  (Italics 
added) 

In  view  of  this  Memorandum  it  is  clear  that  the  Board’s 
finding  that  the  Post  Office  Department  did  not  approve 
the  granting  of  any  certificates  in  this  proceeding  is  un¬ 
warranted  and  contrary  to  fact. 

vn 

EXCEPTION  IS  TAKEN  TO  THE  CONCLUSION  OF 
THE  BOARD  THAT  CONSIDERATIONS  OF  NA¬ 
TIONAL  DEFENSE  SUPPORT  THE  APPLICATIONS 
OF  ALL-FREIGHT  CARRIERS  ON  THE  GROUNDS 
THAT  THE  CONCLUSION  IS  CONTRARY  TO  THE 

EVIDENCE  OF  RECORD 

This  conclusion  is  based  upon  the  hypothesis  that  the 
certification  of  the  applicants  will  lead  to  a  more  rapid 
development  of  the  air  freight  potential  with  a  resulting 
increase  in  the  number  of  transport  planes  available  to 
the  military  in  time  of  emergency.  However,  as  the  Exami¬ 
ners  pointed  out,  no  air  carrier  can  long  maintain  a  fleet 
of  aircraft  larger  than  that  required  for  handling  the 
available  traffic  (Rep.  p.  261).  The  probable  limits  of 
the  air  freight  potential  and  the  actual  development  of 
air  freight  by  the  applicants  over  the  last  two  years  are 
in  the  record  and  have  previously  been  discussed.  These 
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data  offer  little  hope  that  the  foreseeable  traffic  will  re¬ 
quire  any  appreciable  additions  to  the  present  fleets  of  the 
applicants,  which  total  some  36  planes  of  varying  types. 
The  only  significant  pool  of  aircraft  at  present  is  the 
certificated  industry: 

“The  air  lines  have  a  fleet  of  aircraft  of  great  value 
to  the  military  services  as  a  reserve  in  time  of  war. 
As  a  potential  military  auxiliary,  the  air  lines 
25070  must  be  kept  strong  and  healthy.  They  are  not 

in  such  a  condition  at  the  present  time.”  (Sur¬ 
vival  in  the  Air  Age,  p.  99) 

The  record  in  this  proceeding  does  not  show  that  the 
certification  of  the  applicants  will  contribute  to  the  at¬ 
tainment  of  a  strong  and  healthy  financial  status  by  the 
present  air  lines.  On  the  contrary,  the  Examiners  found 
that  “the  possibility  that  the  experiment  will  result  in  a 
division  of  cargo  traffic  between  the  all-property  carriers 
and  the  multiple  service  carriage  which  will  not  permit 
economic  operations  by  either  type  of  carrier,  must  be 
recognized”  (Rep.,  p.  264),  and  the  Post  Office  Depart¬ 
ment  and  the  President’s  Air  Policy  Commission  have 
emphasized  that  the  certification  of  the  applicants  would 
postpone  the  attainment  of  a  healthy  financial  status  and 
thus  hinder  rather  than  aid  the  national  defense.  The 
President’s  Air  Policy  Commission  stated  (pp.  113-114) : 

“In  regard  to  the  first  issue  (spreading  air  cargo 
among  more  lines  than  now  exist  as  common  carriers) 
as  we  have  said  above,  most  common  carrier  air  lines 
certificated  for  the  carriage  of  passengers,  property, 
and  mail,  after  a  study  progression  toward  self- 
sufficiency  from  1938  to  1946  have  suffered  a  serious 
setback.  Our  major  problem  is  to  get  them  started 
once  again  up  the  ladder  toward  self-sufficiency.  To 
advocate  at  this  time  the  entry  into  this  field  of  a 
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large  number  of  new  carriers  would  certainly  seem  to 
postpone  rather  than  hasten  the  attainment  of  such 
a  state.” 

Furthermore,  if  additional  planes  are  needed  the  appli¬ 
cants  will  inevitably  either  draw  on  the  pool  of  surplus 
aircraft  in  an  effort  to  minimize  capital  expenditures,  or 
rent  the  planes  from  the  government  in  order  to  lessen 
operating  costs.  In  either  event,  the  result  will  merely  be 
an  increased  attrition  of  existing  aircraft  without  contri¬ 
buting  anything  to  the  development  of  new  plane  types. 
The  certificated  carriers,  on  the  other  hand,  have  always 
been  the  active  force  in  the  financing  and  development  of 
new  plane  types.  Their  continued  activities  in  this  field, 
however,  must  depend  on  their  attaining  some  semblance 
of  economic  stability,  a  status  which  will  be  most  difficult 
of  attainment  if  their  potential  sources  of  freight  revenues 
are  diluted  by  the  excessive  competition  threatened  by  the 
all-freight  carriers. 

Wherefore,  Transcontinental  &  Western  Air,  Inc.  prays, 
for  the  reasons  hereinbefore  stated,  that  the  tentative  de¬ 
cision  be  revised  to  deny  the  applications  of  Slick,  Flying 
Tiger  and  U.  S.  Airlines.  Permission  to  submit 
25071  oral  argument  is  being  requested  in  a  separate 
motion  being  filed  on  this  date. 

Respectfully  submitted, 

(Signed)  Chadbourne,  Wallace,  Parke  &  Whiteside 
Chadbourne,  Wallace,  Parke  &  Whiteside 

Attorneys  for 

Transcontinental  &  Western  Air,  Inc. 

•  •  #  •  • 

New  York,  N.  V.,  May  19,  1949. 
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25074 

EXCEPTIONS  OF  UNITED  AIR  LINES,  INC.,  TO 
THE  BOARD’S  TENTATIVE  OPINION  AND  ORDER, 
SERIAL  NO.  E-2759. 

To  the  Civil  Aeronautics  Board,  Washington  25,  D.  C. : 

Pursuant  to  the  procedure  established  by  the  Board’s 
Order  Serial  No.  E-2759,  dated  April  25,  1949,  and  by  the 
Administrative  Procedure  Act  (5  U.  S.  C.  A.,  Sec.  1007), 
United  Air  Lines,  Inc.,  hereinafter  referred  to  as 
“United”,1  excepts  to  the  Board’s  tentative  opinion-  and 
order  in  the  above  entitled  proceeding  in  the  respects  here¬ 
inafter  set  forth  and  submits  that  for  the  reasons  below 
stated  said  opinion  and  order  should  be  reversed. 

25075 

I. 

EXCEPTION  IS  TAKEN  TO  THE  BOARD’S  OPINION 
AND  ORDER  FOR  THE  REASON  THAT  THEY 
ARE  NOT  BASED  UPON  A  CONSIDERATION  OF 
THE  WHOLE  RECORD  AND  FOR  THE  FURTHER 
REASON  THAT  THEY  ARE  NOT  SUPPORTED 
BY  OR  IN  ACCORDANCE  WITH  THE  RELIABLE, 
PROBATIVE  AND  SUBSTANTIAL  EVIDENCE. 
THE  BOARD  LIKEWISE  FAILED  TO  CONSIDER 
ALL  OF  THE  STANDARDS  DEFINING  PUBLIC 
CONVENIENCE  AND  NECESSITY  SET  FORTH 
IN  THE  ACT. 

A.  This  is  a  public  convenience  and  necessity  case. 
Under  section  401  of  the  Civil  Aeronautics  Act,  the  Board 
is  given  authority  to  issue  certificates  of  public  conveni¬ 
ence  and  necessity  only  if  the  transportation  proposed  is 


i  1  The  various  parties  will  be  referred  to  by  their  commonly  used  names. 

2  Dissenting  opinions  were  filed  by  Members  Jones  and  Lee.  United 
agrees  with  the  dissenting  opinions  and  submits  that  they  chart  the  proper 
course.  However,  inasmuch  as  those  opinions  are  available  to  the  Board, 
we  shall  refrain  from  quoting  from  them  in  the  following  discussion. 


1365 


United  Exceptions 

required  by  the  public  convenience  and  necessity  and  the 
selected  applicants  satisfy  the  prerequisites  of  fitness,  will¬ 
ingness  and  ability. 

The  Board  is  subject  to  the  provisions  of  the  Adminis¬ 
trative  Procedure  Act  and  this  proceeding  is  governed  by 
the  requirements  thereof.3  Under  the  terms  of  that  Act, 
the  Board,  in  determining  public  convenience  and  necessity 
as  well  as  fitness,  willingness  and  ability,  is  required  to 
base  its  decision  and  order  upon  a  consideration  of  the 
whole  record  and  further,  such  decision  and  order  must  be 
supported  by  and  be  in  accordance  with  the  reliable,  pro¬ 
bative  and  substantial  evidence.  Section  7(c)  of 
25076  that  Act  provides : 

“  •  *  *  no  *  *  *  order  [shall]  be  issued  except 
upon  consideration  of  the  whole  record  or  such  por¬ 
tions  thereof  as  may  be  cited  by  any  party  and  as 
supported  by  and  in  accordance  with  the  reliable,  pro¬ 
bative  and  substantial  evidence.” 

To  further  emphasize  and  fortify  those  requirements, 
Congress,  in  the  same  Act,  provided  for  judicial  review  of 
administrative  orders  and  in  Section  10(e)  thereof  directed 
reviewing  courts  to  “hold  unlawful  and  set  aside  agency 
action,  findings  and  conclusions  found  to  be  #  *  •  unsup¬ 
ported  by  substantial  evidence  *  *  *  ”. 

3  Sec  Administrative  Procedure  Act,  Section  2(a)  defining  “agency”, 
Section  2(d)  defining  “adjudication”  and  Section  2(c)  defining  “license” 
and  “licensing”.  Section  5  of  the  same  Act,  which  relates  to  adjudications, 
sets  forth  the  procedure  to  be  followed  “in  every  case  of  adjudication  re¬ 
quired  by  statute  to  be  determined  on  the  record  after  opportunity  for  an 
agency  hearing  *  #  Requirement  for  hearings  on  the  part  of  the  Civil 
Aeronautics  Board  on  applications  for  certificates  of  public  convenience  and 
necessity  is  established  by  Section  401(c)  of  the  Civil  Aeronautics  Act. 
Under  the  terms  of  the  various  sections  of  the  Administrative  Procedure 
Act  cited,  a  decision  respecting  the  grant  or  denial  of  a  certificate  of  public 
convenience  and  necessity  is  an  “adjudication”  and,  accordingly,  is  governed 
by  the  provisions  of  the  latter  Act  relating  to  “adjudication”  proceedings, 
including  Section  7(c)  subsequently  referred  to. 
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The  substantial  evidence  rule  also  incorporated  in  the 
Civil  Aeronautics  Act,  being  set  forth  in  Section  1006(e). 

Notwithstanding  the  foregoing  requirements,  the  Board’s 
opinion  here,  as  will  be  demonstrated  subsequently,  makes 
no  reference  to  a  large  amount  of  highly  relevant  evidence 
of  record.  That  evidence  is  substantial.  It  is  reliable, 
credible  and  probative  evidence.  It  embraces  facts  de¬ 
rived  from  actual  operations  and  is  the  best  evidence  in  the 
case.  It  was  cited  and  called  to  the  attention  of  the  Board 
in  briefs  of  United  and  other  interveners  in  this  proceed¬ 
ing.  And  it  requires  conclusions  opposite  from  those 
reached  by  the  Board.  Yet,  from  all  that  appears  from  a 
reading  of  the  Board’s  opinion,  that  evidence  was  consid¬ 
ered  inadequately  or  not  at  all.  In  either  event,  there  is  a 
failure  in  observance  of  the  “whole  record”  and  “substan¬ 
tial  evidence”  requirements  above  set  forth. 

B.  The  Board,  at  page  26  of  its  Opinion,  states: 

“In  view  of  the  contention  which  has  been  advanced 
i  that  the  factual  evidence  of  record  is  not  sufficiently 
substantial  to  justify  the  certification  of  any  all-cargo 
i  carriers,  it  is  essential  in  disposing  of  the  present  case 
that  we  keep  in  mind  the  nature  of  the  basic  issue 
25077  involved.  That  issue  is  primarily  promotional  in 
character  and  relates  to  developmental  rather  than 
purely  regulatory  purposes.” 

That  statement  may  be  susceptible  of  several  interpre¬ 
tations.  It  may  mean  either  (a)  that,  irrespective  of  the 
insufficiency  of  substantial  evidence  to  support  its  decision, 
the  Board  can  reach  out  beyond  the  record  and  resort  to 
theories  or  prognostications  of  its  own  in  deciding  public 
convenience  and  necessity  cases,  or  (b)  it  may  mean  simply 
that  the  Board  may  interpret  the  facts  of  record  in  the  light 
of  the  “promotional”  aspects  of  the  Act.  The  former  of 
these  two  interpretations  appears  to  be  confirmed  by  the 
following  statement  in  the  Board’s  Opinion  (Op.,  p.  28) : 
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“Considered  in  the  light  of  the  above  statement  and 
the  developmental  nature  of  the  function  involved  in 
the  issues  before  us,  we  cannot  agree  with  the  con¬ 
tention  that  the  issue  of  public  convenience  and  neces¬ 
sity  in  the  present  case  is  to  be  resolved  solely  upon 
the  basis  of  past  and  current  facts  whose  weight  must 
be  strictly  wreighed  as  in  the  adjudication  of  a  factual 
issue  in  a  court  of  law.”4 

(1)  Interpreting  the  Board’s  language  as  meaning  that 
the  Board  may  go  outside  of  the  record  in  public  conveni¬ 
ence  and  necessity  cases  and  that  it  has  done  so  here,  which 
appears  to  be  indicated  by  the  language  quoted  above,  it 
necessarily  follows  that  the  Board’s  action  is  beyond  the 
scope  of  the  authority  committed  to  it. 

One  of  the  major  purposes  of  the  Civil  Aeronautics  Act 
is  to  provide  protection  and  security  for  carriers  operating 
under  it.  Prior  to  1938  the  air  was  free.  The  Act,  how¬ 
ever,  put  an  end  to  that  situation  and  required  that  parties 
proposing  to  engage  in  air  transportation  must  first  prove 
public  convenience  and  necessity  (Section  401(d)).  Such 
proof  must  be  on  the  basis  of  facts  of  record.  Section 
1005(f)  provides  that  the  Board’s  orders  shall  set 
25078  forth  the  findings  of  fact  upon  which  they  are  based. 

While  Section  2  is  a  recital  of  policy,  it  does  not 
obviate  the  requirements  of  proof  of  public  convenience 
and  necessity.  It  does  not  give  authority  to  decree  the  cre¬ 
ation  of  a  separate  system  of  all-cargo  carriers  irrespec¬ 
tive  of  the  record.  If  certificates  could  be  granted  on  such 
a  basis,  the  security  and  stability  contemplated  by  the 
Civil  Aeronautics  Act  would  be  destroyed. 

Moreover,  the  provisions  of  the  Administrative  Proceed- 
ure  Act  above  quoted  likewise  require  that  administrative 
determinations  in  adjudication  proceedings,  as  this  is,  be 
made  within  the  four  corners  of  the  record.  Estimates  and 


4  Italics  supplied  unless  otherwise  indicated. 
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forecasts,  of  course,  may  be  received  in  evidence.  But 
before  they  can  be  relied  upon  for  decision  purposes,  they 
must  be  reliable  and  credible.  They  cannot  be  speculation, 
conjecture  or  surmise.  The  administrative  decision  can 
and  must  be  predicated  only  upon  substantial  evidence  in 
the  record. 

That  such  are  the  requirements  of  the  Administrative 
Procedure  Act  is  made  perfectly  clear  by  its  provisions  as 
well  as  by  its  legislative  history.  During  the  course  of 
debates  in  the  House  shortly  prior  to  adoption  of  the  Act, 
Congressman  Walter  stated  (Congressional  Record,  May 
24,  1946,  page  5758) : 

“Mr.  Walter:  *  *  #  The  same  provision  [Sec¬ 
tion  7(c)]  contains  two  other  limitations — first,  that 
the  agency  must  examine  and  consider  the  whole  of  the 
evidence  relevant  to  any  issue  and,  secondly,  that  it 
I  must  decide  in  accordance  with  the  evidence.  Under 
these  provisions  the  function  of  an  administrative 
agency  is  clearly  not  to  decide  arbitrarily  or  to  act 
contrary  to  the  evidence  or  upon  surmise  or  suspicion 
or  untenable  inference.  Mere  uncorroborated  hearsay 
i  or  rumor  does  not  constitute  substantial  evidence — 
see  Edison  Co.  v.  Labor  Board  (305  U.  S.  197,  230). 

Under  this  provision  agencies  are  not  authorized  to 
25079  decide  in  accordance  with  preconceived  ideas  or 
I  merely  to  sustain  or  vindicate  prior  administrative 
action,  but  they  must  enter  upon  a  bona  fide  considera- 
i  tion  of  the  record  with  a  view  to  reaching  a  just  deci¬ 
sion  upon  the  whole  of  it.” 

Similar  and  equally  emphatic  statements  were  made  in 
the  Senate  (Congressional  Record,  March  12,  1946,  pages 
2198-99) : 

“Mr.  McCarran:  Let  me  say  *  *  *  that  in  the 
preparation  of  this  bill  many  obstacles  were  encount- 
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ered.  Some  of  us  insisted  that  the  testimony  must  be 
relevant,  material,  and  competent,  and  that  nothing 
else  should  be  taken.  However,  representatives  of 
agencies  came  before  us  and  presented  their  views, 
saying  that  such  a  rule  would  curtail  their  operations, 
and  that  they  ought  to  be  given  greater  latitude.  They 
said  to  us,  ‘We  are  not  lawyers.  "We  are  acting  in  a 
quasi -judicial  capacity.  We  ought  to  be  able  to  go  out¬ 
side  and  get  hearsay  testimony,  if  you  please.  We 
might  be  able  to  indulge  in  theory.’  So  rather  than 
curtail  the  agencies,  we  sought  an  intermediate  ground 
which  we  thought  would  be  protective  of  the  rights  of 
individuals  and  at  the  same  time  would  not  handicap 
the  agencies.  So  we  said  to  them,  ‘You  may  go  outside 
and  get  what  would  be  secondary  evidence,  or  hearsay ; 
you  may  perhaps  even  go  into  the  realm  of  conjecture ; 
but  when  you  write  your  decision  it  must  he  hosed  upon 
probative  evidence  and  nothing  else.  If  in  the  forma¬ 
tion  of  your  decision  you  consider  other  than  probative 
evidence,  your  decision  will  he  subject  to  being  set  aside 
by  a  court  of  review.’*  *  *  We  believed,  and  we  now 
believe,  that  reasonable  men  can  shift  the  grain  from 
the  chaff.  Then  we  laid  down  the  rule  that  the  ad¬ 
ministrative  agencies  must  not  make  a  finding  which 
impinges  upon  an  individual  unless  there  is  behind 
such  finding  probative  evidence  to  sustain  it  •  *  •  ” 

(2)  On  the  other  hand,  if  the  second  interpretation  of 
the  Board’s  statement  were  adopted,  then  it  appears  that 
the  Board  failed  adequately  to  consider  all  of 
25080  the  objectives  of  the  Civil  Aeronautics  Act. 

“Promotion”  is  not  the  single  standard,  but  one  of 
several  objectives  of  the  Act,  all  of  which  must  be  considered 
together.  Among  other  stated  objectives  is  the  fostering 
of  sound  economic  conditions  in  the  air  transportation  in¬ 
dustry.  It  is  an  important  objective  and  is  an  important 
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consideration  in  determining  whether  any  given  action 
will  promote  the  “sound  development  of  an  air  transpor¬ 
tation  system  adapted  to  the  needs”  of  commerce,  etc. 
Moreover,  various  of  these  standards  contain  limitations. 
The  only  recital  that  contains  the  word  “promotion”  pro¬ 
vides  for  “promotion  of  adequate  services” — not  some¬ 
thing  more  than  adequate.  Competition  is  provided  for 
but  only  “to  the  extent  necessary” — no  more — “to  assure 
the  sound  development  of  an  air  transportation  system.” 

Subsequent  discussion  will  demonstrate  that  the  Board, 
in  emphasizing  that  the  issues  in  this  case  were  primarily 
“promotional”  in  character,  failed  adequately  to  consider 
and  apply  exceedingly  important  standards  of  the  Act. 

II. 

EXCEPTION  IS  TAKEN  TO  THE  BOARD’S  ESTI¬ 
MATE  OF  POTENTIAL  FOR  THE  REASONS  THAT 
SUCH  ESTIMATE  IS  UNREALISTIC,  IS  NOT  CON¬ 
SISTENT  WITH  THE  FACTS  AND  DOES  NOT 
ADEQUATELY  TAKE  INTO  ACCOUNT  HIGHLY 
RELEVANT  EVIDENCE  OF  RECORD.5 

The  subject  of  potential  is  an  important  issue  in  this  case 
because  of  the  tremendous  duplication  that  the  applicants 
have  proposed  and  would  be  permitted  to  operate  under  the 
Board’s  tentative  decision.  Unless  the  air  freight  potential 
is  large  enough  to  support  the  extensive  air  freight 
25081  operations  of  the  certificated  carriers,  plus  the  pro¬ 
posed  duplicating  services  of  the  applicants,  ap¬ 
proval  of  the  applicants’  proposals  would  not  result  in 
sound  economic  conditions  as  required  by  the  Civil  Aero¬ 
nautics  Act. 


5  While  this  exception  is  directed  toward  pages  10-21  of  the  Board’s 
Opinion,  exception  also  is  taken,  for  the  reasons  stated  in  Point  II,  to 
the  statement  on  page  33  of  the  Opinion  that  “The  potential  market  ap¬ 
pears  to  be  sufficient  to  warrant  economic  operations  by  the  carriers  we 
are  certificating”  and  to  similar  statements  elsewhere  in  the  Opinion. 
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It  is  important,  therefore,  that  any  estimate  of  potential 
be  realistic,  that  it  possess  a  reasonable  prospect  of  at¬ 
tainment  within  the  foreseeable  future  and  that  it  be  re¬ 
lated  to  points  between  which  services  would  be  provided. 
The  Board’s  estimate  does  not  meet  those  tests.  Its  esti¬ 
mate  is  not  realistic,  as  will  be  shown  below.  It  is  indefinite 
— not  specifying  any  year  or  period  of  years  at  which  it 
places  its  estimated  potential.  It  makes  no  determina¬ 
tion  as  to  what  portion  of  the  over-all  nation-wide  poten¬ 
tial  would  move  between  points  proposed  for  certifica¬ 
tion  to  applicants.  And  it  does  not  specify,  even  in  gen¬ 
eral  terms,  how  much  of  the  estimated  potential  it  expects 
to  be  realized  at  any  future  time,  let  alone  within  the  sug¬ 
gested  five-year  period  for  the  applicants’  certification. 

The  Board’s  finding  on  potential  is  stated  as  follows 
(Op.,  p.  21) :  “On  the  basis  of  the  facts  of  record  relating 
to  traffic  and  air  freight  potential,  we  conclude  *  *  *  there 
is  a  potential  domestic  traffic  for  air  freight  of  not  less 
than  one  billion  ton  miles  annually.” 

There  are  no  facts  of  record  justifying  that  conclusion. 
Nor  is  the  Board’s  opinion  enlightening  as  to  just  how  its 
estimate  was  reached.  It  does  not  contain  the  necessary 
findings  of  basic  facts  to  support  any  such  conclusion. 

The  Board’s  estimate  is  not  based  upon  the  best  and  most 
substantial  evidence  of  record — past  air  freight  volumes. 
Any  reliable  forecast  of  potential  can  not  exclude  past, 
actual  results  from  consideration.  The  total  industry  air 
freight  traffic  amounted  to  84,170,583  ton  miles  in  1947  and 
115,962,035  ton  miles  in  1948 — or  approximately 
25082  8.4%  and  11.5%  of  the  Board’s  estimated  potential 
(Forms  41  and  applicants’  reports). 

Surface  traffic  data  referred  to  in  the  opinion  does  not 
support  an  estimate  of  a  billion  ton  mile  potential  annually 
in  air  freight  within  any  of  the  next  five  years — the  period 
proposed  for  applicants’  certificates.  While  the  opinion 
projects  first  class  rail  express  to  an  undesignated  future 
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year  and  concludes  that  “a  substantial  portion”  of  that 
projected  traffic  (768  million  ton  miles)  moving  over  300 
miles  is  air  freight  potential  (Op.,  pp.  14  and  15),  the  as¬ 
sumptions  underlying  the  projection  are  not  disclosed. 
Moreover,  aside  from  the  circumstance  that  no  indication 
is  given,  by  approximation  or  otherwise,  of  the  size  of  the 
“substantial  portion”  of  first  class  rail  express  deemed  by 
the  Board  to  constitute  air  potential,  the  projected  volume 
of  that  surface  traffic  does  not  appear  to  be  attainable  with¬ 
in  a  reasonable  future  period.  Comparatively,  the  forecast 
volume  of  768  million  ton  miles  approximates  the  average 
annual  ton  miles  of  all  first  class  rail  express  during  the 
prewar  decade  between  1931  and  1940  (Ex.  CEA-333),  de¬ 
spite  the  fact  that  the  estimate  is  limited  to  rail  express 
moving  over  300  miles  which  in  1948  represented  only  60% 
of  the  total  first  class  express  traffic.  The  Railway  Express 
Agency  itself  takes  a  much  less  optimistic  view  of  its  future 
growth.  On  the  basis  of  its  experience  during  the  first  six 
months  of  1948,  it  estimated  total  LCL  rail  express  ship¬ 
ments  for  that  year  at  only  0.47%  above  1939.  It  also 
estimated  the  volume  of  such  shipments  for  a  future  year 
as  even  less  than  in  1948  and  at  practically  1939  levels  (Ex 
parte  163,  273  I.  C.  C.  231,  Appendix  D).° 

Aside  from  first  class  rail  express,  comparatively 
25083  little  traffic  divertible  from  other  forms  of  surface 
transportation  is  deemed  to  be  air  freight  potential, 
according  to  the  Board’s  opinion  (Op.,  p.  15).  Although  the 

i  6  Beside  the  weaknesses  in  the  projection  of  rail  express  traffic  relied 
upon  by  the  Board  considerable  amounts  of  that  traffic  should  be  elimi¬ 
nated  for  the  following  reasons  before  beginning  to  estimate  the  portion 
representing  air  freight  potential:  (1)  Bail  express  traffic  is  generated 
by  some  23,000  cities  and  towns,  less  than  1%  of  which  would  be  served 
by  applicants.  (2)  In  a  test  made  in  1939,  75.8%  of  first  class  rail  express 
shipments  weighed  30  pounds  or  less  and  represented  traffic  in  a  weight 
bracket  that  applicants  have  contended  is  not  air  freight.  (Ex  Parte  126.) 
See  also  Air  Freight  Rate  Case,  Docket  1705,  et  <zZ.,  Directional  Bates, 
pp.  3025-6  of  transcript. 
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Board  referred  to  “special  opportunities”  for  air  freight 
in  those  fields,  only  three  instances  of  such  traffic  were 
cited — cut  flowers,  apparel  and  industrial  parts.  The  vol¬ 
ume  of  traffic  in  those  items,  present  or  projected,  when 
added  to  any  reasonable  estimate  of  first  class  rail  express 
susceptible  to  diversion  by  air  freight,  falls  far  short  of 
building  up  a  billion  ton  mile  potential  (See  Exs.  U-9; 
AAL-D;  BNF-1;  C&S,  p.  7  et  seq. ;  CAP-101;  EAL,  pp. 
116-180;  NWA-1;  TWA-1;  SA-4D;  FTL-22;  US-104). 

The  subject  of  costs  and  rates,  in  relation  to  potential,  is 
passed  over  all  too  lightly.  The  Board,  although  recog¬ 
nizing  that  such  a  relationship  existed,  went  on  to  state 
that  (Op.,  p.  20)  “we  anticipate  no  further  rate  increase 
of  such  magnitude  as  would  materially  change  the  over-all 
potential,  which  is  based  upon  rates  presently  prevailing.” 

On  the  basis  of  the  facts  of  record,  it  is  not  at  all  apparent 
that  applicants,  if  certificated,  would  not  require  increased 
rates — which  in  turn  would  have  a  bearing  upon  potential. 
The  applicants  have  been  losing  money  on  their  freight 
business.  During  the  fourth  quarter  of  1948,  Slick  lost 
2.25^  on  each  ton  mile  carried  and  5.35^  on  every  plane  mile 
flown.7  Its  operating  losses  from  air  freight  during  194S 
were  $569,060  as  compared  to  its  operating  losses 
25084  of  $428,186  for  the  year  1947  (Slick’s  special  and 
1948  quarterly  reports).  Moreover,  despite  expan¬ 
sion  of  its  outside  activities,  Slick’s  air  freight  costs  have 
been  going  up,  both  in  terms  of  dollars  and  in  terms  of 
unit  costs : 

ft 

7  The  reference  in  the  Board’s  opinion  (Op.,  p.  19)  to  Slick’s  corpo¬ 
rate  profits  for  the  last  half  of  1948  must  have  been  inadvertent.  Slick’s 
third  and  fourth  quarter  reports  for  1948,  filed  with  the  Board,  show  a 
net  loss. 

The  statement  (Op.,  p.  20)  that  The  Flying  Tigers’  revenue  and  expense 
figures  show  a  pattern  similar  to  Slick’s,  overlooks  the  fact  that  during 
the  last  quarter  of  1948,  The  Flying  Tigers’  revenues  from  outside  sources 
amounted  to  $326,062  as  compared  to  gross  air  freight  revenues  of  $545,764. 
Absent  those  outside  revenues  The  Flying  Tigers’  air  freight  operations  would 
also  show  a  loss. 
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Increase  in  Slick’s  1948  Air  Freight  Costs. 


Total  Costs 

Costs  Per 
Ton  Mile 
(cents) 

First  quarter 

1  1948 . 

.  $  944,704 

17.29 

Second  quarter 

1  1948 . 

.  1,125,506 

15.42 

Third  quarter 

1948 . 

.  1,121,769 

17.64 

Fourth  quarter 

1948 . 

1,140,345 

17.66 

(Slick’s  1948  quarterly  reports) 

Moreover,  and  of  particular  significance,  is  the  fact  that 
the  applicants’  present  costs  are  little  more  than  bare  oper¬ 
ating  costs.  Slick,  The  Flying  Tigers  and  other  applicants 
are  operating  with  equipment  purchased  at  less  than  orig¬ 
inal  cost  or  on  lease  on  most  modest  terms  (below  even 
ordinary  depreciation  costs) ;  their  pilots  and  other  per¬ 
sonnel  are  not  unionized;  certain  of  Slick’s  executive  per¬ 
sonnel  draw  no  salaries ;  and  all  of  the  applicants  are  pres¬ 
ently  exempt  from  parts  40  and  61  of  the  Civil  Air  Regu¬ 
lations — all  facts  not  mentioned  in  the  Board’s  opinion 
(Slick  and  Flying  Tigers’  1948  quarterly  reports;  R.  254, 
319).  The  applicants’  costs,  therefore,  will  not  go  down. 
On  the  basis  of  the  facts  of  record,  certification  may  force 
them  up.  In  the  light  of  the  applicants’  existing  losses  at 
present  rate  and  cost  levels,  further  increases  in 
25085  their  costs  doubtless  would  mean  higher  rates — 
an  important  consideration  in  evaluating  potential.8 

8  In  the  statement  on  behalf  of  the  Civil  Aeronautics  Board  to  the 
Senate  Committee  on  Interstate  and  Foreign  Commerce,  it  was  stated: 
“Although  we  believe  tliat  the  issuance  of  these  minimum  rates  was  re¬ 
quired  at  the  time,  the  Board  is  still  not  satisfied  that  freight  rates  in  general 
arc  on  a  basis  which  bears  a  reasonable  relation  to  the  cost  of  providing 
service.” 
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Estimates  of  potential  are  meaningless  in  the  absence  of 
any  determination  of  the  amount  of  potential  which  can  or 
will  be  actually  realized.  The  Board’s  opinion  shows  that 
its  estimated,  theoretical  potential  will  not  be  realized  in 
the  reasonably  foreseeable  future.  For  example,  although 
apparently  basing  its  estimate  in  part  upon  diversion  of 
railway  express  traffic,  it  found  that  that  traffic  was  not 
ideally  distributed  (Op.,  p.  16),  that  is,  that  a  severe  back 
haul  problem  existed  because  the  predominant  traffic  flow 
was  from  the  eastern  industrial  areas  to  the  western  agri¬ 
cultural  areas.  Because  of  that  situation,  the  Board  further 
found  that  “a  full  development  of  the  air  freight  potential 
out  of  the  industrial  areas”  (Op.,  p.  17)  could  not  be 
achieved  without  a  reverse  flow  of  agricultural  products. 
However,  it  concluded  that  (Op.,  p.  19)  “a  protracted  period 
of  experimentation  and  promotion”  was  necessary  before 
a  material  penetration  of  the  agricultural  market  was  pos¬ 
sible. 

The  past  air  freight  volumes  provide  further  demon¬ 
stration  that  an  estimated  theoretical  potential  of  one  bil¬ 
lion  ton  miles  will  nowhere  near  be  realized  in  the  near 
future  or  within  the  five  year  period  of  the  applicants’  pro¬ 
posed  certificates.  Past  volumes  are  referred  to  above.  A 
projection  of  the  past  growth  in  those  volumes  would  mean 
an  actual  air  freight  volume  of  200  million  ton  miles  in 
1950  and  250  million  ton  miles  in  1953  (Op.,  p.  10).  Even 
if  the  latter  figures  were  doubled — representing  a  very  sub¬ 
stantial  increase — they  still  would  be  50%  below  the 
Board’s  estimated  potential. 

25086  That  evidence  cannot  be  put  aside  merely  upon  a 
belief  that  a  deeper  penetration  of  the  potential 
would  occur  in  the  future  than  in  the  past.  Future  perform¬ 
ance  can  reasonably  be  expected  to  bear  some  relation  to 
the  past.  Moreover,  the  conditions  under  which  the  past 
volumes  were  developed  were  particularly  favorable  and  it 
cannot  be  assumed  that  such  conditions  will  continue  in- 
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definitely.  A  large  amount  of  purchasing  power  pent  up 
during  the  war  suddenly  was  available.  There  was  a  large 
demand  for  merchandise,  including  high-cost  merchandise, 
which  could  not  be  obtained  during  the  war  period.  Im¬ 
mediate  delivery  signs  were  more  important  than  price 
tags.  There  was  a  shortage  of  surface  transportation  fa¬ 
cilities  and  for  part  of  the  period  air  freight  rates  were 
lower  than  they  are  now.  The  national  economy  was  in  a 
boom  cycle.  All  of  those  factors  contributed  to  the  volume 
of  air  freight  movements  in  the  past.  Some  of  those  cir¬ 
cumstances  no  longer  exist.  Any  suggestion  that  over-all 
air  freight  volumes  would  rise  sharply  above  straight  line 
projections  of  past  traffic  movements,  therefore,  is  un¬ 
founded. 

The  evidence  of  record  demonstrates  that  the  air  freight 
potential  reasonably  attainable  is  not  enough  to  support  the 
certificated  carriers’  air  freight  services  and  on  top  of 
them,  the  duplicating  operations  of  the  applicants.  Insofar 
as  the  certificated  carriers  are  concerned,  the  record  shows 
that  during  the  first  nine  months  of  1948,  29.1%  of  United’s 
available  air  freight  capacity  was  actually  utilized  and 
that  its  load  factors  on  all-cargo  equipment  averaged  55.1% 
(Ex.  U-14).  With  respect  to  the  applicants,  all  of  them 
sustained  substantial  losses  and  a  number  fell  by  the  way- 
side.  Had  there  been  available  such  potential  as  the  Board 
estimated,  would  eight  of  the  original  applicants  in  this 
case  have  discontinued  operations  or  have  been  involved  in 
bankruptcy  proceedings!  Would  California  Eastern  have 
resorted  to  Chapter  XI  of  the  Bankruptcy  Act! 
25087  Would  Slick  have  sustained  a  deficit  of  $1,449,752 
and  The  Flying  Tigers  a  deficit  of  $1,350,164!  Fur¬ 
thermore,  even  after  a  number  of  the  applicants  went  out 
of  business,  both  Slick  and  The  Flying  Tigers  continued  to 
lose  money  on  their  air  freight  operations  (Slick  and 
Flying  Tiger  1948  quarterly  reports), 
i  The  plain  truth  of  the  matter  is  that,  irrespective  of  any 
theoretical  potential,  the  air  freight  that  is  and  will  be 


1377 


United  Exceptions 

available  is  not  enough  to  support  a  dual  system  of  carriers 
such  as  would  result  under  the  Board’s  decision.  The 
inevitable  consequence  of  the  Board’s  tentative  opinion  and 
order,  if  adhered  to,  would  be  financial  losses  to  all  con¬ 
cerned — the  presently  certificated  carriers  and  the  appli¬ 
cants  alike. 

III. 

EXCEPTION  IS  TAKEN  TO  THE  BOARD’S  FIND¬ 
INGS  THAT  THE  APPLICANTS’  OPERATIONS 
HAVE  NOT  AND  WOULD  NOT  RESULT  IN  DI¬ 
VERSION  OR  OTHER  ADVERSE  CONSEQUENCES 
WITH  RESPECT  TO  THE  CERTIFICATED  CAR¬ 
RIERS.9 

Never  before  has  any  Board  decision  created  as  much 
duplication  as  is  contemplated  by  the  tentative  opinion  in 
this  case.  The  authorizations  provided  for  in  the  certifi¬ 
cates  here  proposed  by  the  Board  would  duplicate  existing 
air  freight  services  from  coast  to  coast  and  border  to  bor¬ 
der.  Such  duplication  cannot  possibly  be  justified  except 
by  the  most  compelling  considerations  of  public  con- 
25088  venience  and  necessity.  No  such  considerations — 
in  fact,  no  substantial  considerations  at  all — are 
present  here. 

The  Board’s  opinion,  in  discussing  duplication,  overlooks 
major  facts  and  fails  to  get  down  to  basic  considerations. 
While  it  says  that  there  has  been  no  diversion  in  the  past  by 
the  applicants  (Op.,  p.  22),  there  is  no  evidence  to  support 
that  finding.  Although  it  states  that  all-cargo  carriers, 
if  certificated,  would  not  divert  future  traffic  from  the  cer¬ 
tificated  carriers  because  applicants  would  “develop  their 

9  This  exception  applies  to  pages  21-26  of  the  Board’s  opinion,  as 
well  as  to  similar  statements  appearing  elsewhere  in  the  opinion,  including 
the  statement  at  page  26:  “The  record  makes  clear  that  such  authoriza¬ 
tions  [».  <?.,  to  the  applicants]  would  not  affect  the  competitive  balance 
presently  existing  between  the  present  all-cargo  carriers  and  the  certificated 
carriers  or  affect  adversely  the  latter.” 
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traffic  from  tlie  cargo  potential”  (Op.,  p.  22),  there  is  no 
factual  basis  for  that  finding — and  further,  it  disregards 
the  basic  question  of  how  much  of  the  actually  realizable 
potential  would  be  drained  off  by  applicants  and  how  much 
would  be  left  for  the  individual  certificated  carriers.  So 
also,  the  Board’s  further  reason  for  asserting  that  there 
would  be  no  diversion,  namely  that  the  certificated  carriers 
derive  their  substantial  benefit  from  air  freight  carried  on 
combination  equipment  and  “in  appropriate  local  areas,” 
disregards  the  facts  that  over  50%  of  United’s  air  freight 
is  carried  on  all-cargo  services,  that  diversion  of  air  freight 
from  either  combination  plane  or  all-cargo  plane  services 
will  adversely  affect  United,  and  that  the  services  of  ap¬ 
plicants  permitted  by  the  Board’s  tentative  order  would 
duplicate  services  of  United  producing  the  bulk  of  its 
air  freight  traffic  (Ex.  U-8). 

The  certificated  carriers  have  been  undergoing  a  financial 
crisis  which  they  are  making  every  effort  to  surmount — a 
fact  also  escaping  mention  in  the  Board’s  opinion.  Stag¬ 
gering  losses  have  been  sustained.  Mail  payments  have 
been  high.  The  losses  are  not  over.  United  suffered  a  loss 
in  excess  of  $3,000,000  during  the  first  quarter  of  1948 
(Forms  41).  The  major  problem  now  before  the  air  trans¬ 
port  industry,  therefore,  is  how  to  increase  its  revenues. 

Air  freight  is  exceedingly  important  to  the  certificated 
carriers.  It  has  become  an  increasingly  important 
25089  source  of  additional  revenues  (Forms  41  for  1947 
and  1948  of  carrier  interveners).  Neither  that  fact 
nor  the  past  losses  can  be  brushed  aside  by  the  Board’s 
statement  (Op.,  p.  25)  that  the  certificated  carriers’  pas¬ 
senger  traffic  alone  “should  provide”  them  with  ample  op¬ 
portunity  to  develop  profitable  operations.  The  Board,  in 
its  opinion,  itself  says  that  those  carriers’  air  freight 
“should  and  must”  grow  (Op.,  p.  25).  The  creation  of 
wholesale  duplication  of  those  carriers’  service  can  only 
mean  the  division  of  air  freight  traffic  between  more  car- 
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riers  and  over-all  dilution  of  air  freight  revenues.  Diver¬ 
sion  is  not  to  be  defined  solely  as  a  “taking  away”  of  ex¬ 
isting  traffic.  A  decrease  in  the  future  volume  of  air 
freight,  which  would  be  available  to  the  certificated  air 
carriers,  by  authorization  of  competing  services,  likewise 
constitutes  a  diversion  of  traffic.  The  end  result  will  be  that 
attainment  of  further  economic  self-sufficiency  on  the  part 
of  the  presently  certificated  carriers  will  be  postponed 
materially  and  made  more  difficult. 

Important  also  is  the  fact  that  the  Board’s  opinion  does 
not  consider  all  of  the  diversion.  No  mention  is  made  at 
all  of  air  express.  Yet  under  the  authorizations  contem¬ 
plated  by  the  Board’s  opinion,  the  applicants  would  have 
authority  to,  and  unquestionably  promptly  would,  engage 
in  the  air  express  business  and  divert  traffic  and  revenues 
from  that  source  from  the  certificated  carriers.  During 
1948,  United’s  air  express  revenues  amounted  to  $2,398,384, 
which,  when  added  to  its  air  freight  revenues  of  $3,515,365, 
makes  a  total  of  $5,913,749  of  United’s  revenues  (Forms 
41)  that  would  be  exposed  to  diversion  by  adherence  to  the 
Board’s  tentative  decision. 

Moreover,  the  opinion  employs  broad  generalizations 
which  are  of  no  aid  in  an  analysis  of  duplication  or  diver¬ 
sion.  For  example,  one  of  the  reasons  that  it  gives  for  not 
believing  that  diversion  would  occur  is  that  only  a  “limited 
number”  of  all-cargo  carriers  would  be  certificated 
25090  (Op.,  p.  22).  The  number  is  not  the  only  considera¬ 
tion.  How  extensive  are  the  operations  authorized  ? 
Where  would  they  duplicate  services  of  presently  certifi¬ 
cated  carriers!  Another  generalization  is  that  “few”  certifi¬ 
cated  carriers  have  paid  substantial  attention  to  the  opera¬ 
tion  of  all-cargo  equipment  (Op.,  p.  25).  But  who  are  the 
“few”  that  have!  United,  American  and  TWA  (among 
others) — the  very  carriers  upon  which  the  Board  proposes 
to  saddle  the  brunt  of  the  duplication  and  diversion  that 
would  result  from  its  decision  (R.  830-840  ;  934-936;  959- 
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962).  Yet  no  mention  is  made  of  that  fact  in  discussing 
these  issues.  Again,  the  opinion  generalizes  that  there 
would  be  no  diversion  because  “a  portion  of  the  air  freight 
market  will  remain  reserved,  at  least  for  the  present,  for 
development  by  the  existing  certificated  carriers”  (Op.,  p. 
25).  But  what  portion?  Slick  and  The  Flying  Tigers,  un¬ 
der  the  Board’s  decision,  would  be  authorized  to  serve 
every  major  air  freight  generating  point  on  United’s  sys¬ 
tem,  plus  many  others.  The  United  cities  which  those  ap¬ 
plicants  would  be  permitted  to  serve  produce  98%  of 
United’s  originating  air  freight  in  September  1948  (Forms 
41;  Exs.  U-8,  U-15).  The  same  cities  also  produce  the  ma¬ 
jor  part  of  United’s  air  express. 

The  Board  made  no  reference  at  all  to  existing  competi¬ 
tion.  That  competition  makes  the  duplication  contemplated 
here  more  appalling.  Four  certificated  carriers  already 
compete  for  traffic,  including  air  freight,  between  New 
York  and  Chicago  and  three  between  each  of  those  cities 
and  Los  Angeles  and  San  Francisco.  The  Board,  how¬ 
ever,  proposes  to  add  two  more  carriers  between  all  of 
those  points.  The  Board  refused  to  authorize  any  ap¬ 
plicant  to  serve  all  areas  proposed  for  certification  for 
another  applicant  for  the  reason,  among  others,  that  such 
authorizations  “might  represent  uneconomical  competi¬ 
tion”  between  the  applicants  (Op.,  p.  42).  How  then, 
25091  can  the  certification  of  Slick  and  The  Flying  Tigers 
on  top  of  the  competitive  air  freight  services  of 
United,  American  and  TWA,  be  anything  but  uneconomic 
competition?  The  opinion  notes  that  present  industry  pas¬ 
senger  revenues  are  substantially  in  excess  of  total  air 
freight  revenues  that  would  be  produced  by  the  entire 
theoretical  billion  ton  mile  potential  (Op.,  p.  25).  Notwith¬ 
standing  that  consideration,  the  Board  proposes  putting 
five  and  six  carriers  in  competition  for  air  freight  between 
the  points  above-mentioned,  although  it  has  never  seen  fit, 
and  properly  so,  to  certificate  that  many  multiple  surface 
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carriers,  competing  for  passengers,  mail,  express  and 
freight ,  between  any  pair  of  cities  in  the  country. 

Further,  the  duplication  that  would  be  created  in  this 
case  comes  at  a  time  when  the  Board  has  expressed  con¬ 
cern  over  the  amount  of  competing  services  in  various  areas 
of  the  country,  including  areas  involved  in  this  proceeding. 
Among  other  things,  it  also  has  directed  United  to  show 
cause  why  its  services  should  not  be  suspended  at  certain 
points  (Order  Serial  No.  E-2680).  But  here  it  contem¬ 
plates  authorizing  not  only  one,  but  two  of  the  applicants 
to  serve  some  of  the  very  same  points. 

Considering  United  alone,  the  duplication  of  its  services 
would  be  extensive.  The  diversion  would  be  substantial. 
And  the  dilution  of  its  air  freight,  as  well  as  its  air  ex¬ 
press,  potential  would  be  serious.  Similar  adverse  con¬ 
sequences  would  be  inflicted  upon  other  carriers.  No 
countervailing  considerations  from  the  standpoint  of  the 
public  have  been  shown  of  record  which  justify  any  such 
results. 

25092 

IV. 

EXCEPTION  IS  TAKEN  TO  THE  BOARD’S  FIND¬ 
INGS  THAT  CERTIFICATION  OF  APPLICANTS 
WOULD  BRING  ABOUT  A  MORE  RAPID  DE¬ 
VELOPMENT  OF  AIR  FREIGHT.10 


10  This  exception  applies  to  Board's  findings  on  pages  26-30  of  its  opin¬ 
ion  as  well  as  to  its  findings  with  respect  to  national  defense  since 
the  latter  are  based  on  the  proposition  (Op.,  p.  31)  that  “The  certification 
of  the  property-only  carriers  will  serve  the  national  defense  needs  princi¬ 
pally  to  the  extent  that  this  action  will  bring  about  a  more  rapid  develop¬ 
ment  of  air  freight  #  *  V'  It  also  applies  to  the  Board's  statement  (Op., 
p.  6)  that  “The  central  question  which  now  comes  before  us  *  *  *  is  whether 
the  public  convenience  and  necessity  require  the  certification  of  services  by 
carriers  devoting  their  entire  efforts  to  the  carriage  of  air  freight",  and  to 
all  other  statements  in  the  opinion  implying  that  applicants  have  or  would 
devote  all  of  their  efforts  to  air  freight. 
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The  reasons  assigned  by  the  Board  for  its  view  (Op.,  p. 
31)  that  certification  of  the  applicants  would  “bring  about 
a  more  rapid  development  of  air  freight,”  are:  (1)  that 
applicants  would  “bend  all  of  their  efforts”  to  developing 
air  freight,  i.e.,  that  the  applicants  are  specialists,  (2) 
that  as  specialists  they  would  direct  their  abilities  to  the 
.full  development  of  air  freight,  (3)  that  because  they  were 
specialists  they  would  exist  only  through  their  ability  to 
develop  an  economic  business  and  by  searching  for  new 
techniques  and  equipment  which  would  become  available 
to  the  industry,  and  (4)  that  they  would  be  “likely  to  pro¬ 
vide  a  continuing  spur  of  competition  to  presently  certifi¬ 
cated  carriers.”  Those  reasons  are  only  theoretical  argu¬ 
ments — not  supported  by  the  evidence.  Further,  they  do  not 
meet  the  fundamental  test,  i.e.,  whether  the  Board’s  pro¬ 
posed  action  would  result  in  a  sound  development  of  air 
freight. 

(1)  The  “specialist”  argument  made  originally  at  the 
initial  hearing  in  this  case,  inexplicably  continues  to  per¬ 
sist  despite  its  complete  refutation  by  the  applicants’  op¬ 
erations.  The  applicants  have  not  been,  are  not  now  and 
would  not  be,  specialists.  Slick  operates  a  so-called 
sales-service  division.  During  the  first  nine  months 
25093  of  1948, 11  those  outside  activities  of  Slick  grossed 
over  $1,200,000,  which  was  the  equivalent  of  ap¬ 
proximately  40%  of  Slick’s  gross  air  freight  revenues. 
The  Flying  Tigers’  revenues  from  outside  activities  for  the 
year  1948 — principally  derived  from  leasing  aircraft  to 
so-called  “non-scheduled”  passenger  operators — amounted 
to  over  $700,000  and  were  the  equivalent  of  better  than 
43%  of  its  common  carrier  air  freight  revenues.  During 
the  last  quarter  of  the  year,  The  Flying  Tigers’  revenues 

11  Slick's  December  31,  1948,  report  does  not  set  forth  gross  revenues 
from  its  sales-service  division.  The  large  amounts  of  accounts  receivable 
from  outside  activities  appearing  in  Slick's  year-end  balance  sheet,  how¬ 
ever,  demonstrate  that  those  activities  have  continued  to  be  substantial* 
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from  outside  sources  approximately  60%  of  its  air  freight 
i  revenues  (Slick  and  Flying  Tigers,  1948  quarterly  re¬ 
ports).12  Outside  activities  of  such  dimensions  are  not  in¬ 
consequential.  In  the  face  of  the  applicants’  sustained 
losses  from  air  freight,  it  cannot  be  assumed  that  the  ap- 

I 

j  i  plicants  would  abandon  those  other  operations. 

Furthermore,  the  applicants  have  displayed  an  intention 
of  not  confining  themselves  to  only  the  additional  activi¬ 
ties  above  referred  to.  They  have  expressed  a  desire  to  get 
into  air  express  and  the  Board’s  proposed  certificates 
i  would  permit  them  to  do  so.  They  also  have  made  deter¬ 
mined  efforts,  and  doubtless  would  continue  to  do  so  if  certi¬ 
ficated,  to  engage  in  the  transportation  of  air  parcel  post 

[  (R.  331,  333,  745,  746). 

1  (2)  The  “full  development”  argument  also  is  refuted  by 

the  facts.  The  applicants  serve  far  fewer  shippers,  carry 
substantially  less  tonnage  and  fly  far  less  ton  miles  than 
the  certificated  carriers  (See  Op.,  p.  9,  Dis.  Op.,  p.  35; 
Exs.  U-28;  AAL,  voh  HI,  J;  TWA-2;  EAL-3;  C&S-7; 

NWA-2;  SA-5;  FTL-41;  Forms  41  certificated 
25094  carriers;  applicant’s  1948  quarterly  reports).  Fur¬ 
thermore,  and  equally  significant,  over  99 %  of  the 
1  growth  in  air  freight  between  1947  and  1948  was  effected 
by  the  certificated  carriers : 

Total  Increase  in  Air  Freight  Ton  Miles,  1947-1948,  and 
Portions  Attributable  to  Certificated  Carriers  and 
Applicants. 

Increase  of 

i  Total  Increase  Certificated  Carriers  Increase  of  Applicants 

31,791,452  31,567,113  224,339 

(Op.,  p.  9). 

i  12  In  the  American  Aviation  Daily  for  May  16,  1949,  it  is  reported  that 
on  that  date  the  Board  granted  a  special  exemption  to  The  Flying  Tiger 
Line,  Inc.  to  conduct  operations  during  the  summer  of  1949  to  carrying  stu¬ 
dents  to  Rome,  Italy  and  Tel  Aviv,  Israel. 
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Although  the  applicants  made  pretentious  claims  at  the 
original  hearing  as  to  their  developmental  ability,  none 
of  them  has  yet  come  close  to  its  “first  year”  forecasts  of 
traffic  (Exs.  SA-42A;  NSF-112;  Applicant’s  194S  quar¬ 
terly  reports).  None  of  them  has  carried,  in  any  volume, 
traffic  in  the  vast  variety  of  commodities  which  it  alleged 
it  would  convert  to  air  freight  ( See  Exs.  SA-4A-4D ;  FTL- 
21-25).  Following  the  original  hearing,  cut  flowers,  wear¬ 
ing  apparel  and  industrial  parts  accounted  for  two-thirds 
of  the  traffic  of  those  carriers  (Ex.  U-22).  Those  same 
items  still  represent  approximately  the  same  proportion  of 
their  traffic  ( Exs.  SA-4D ;  FTL-21 ) . 

(3)  Nor  have  applicants  demonstrated  ability  to  de¬ 
velop  economical  air  freight  operations  or  that  a  business 
limited  exclusively  to  such  operations  is  economically  self- 
sustaining.  Of  course,  the  applicants  originally  forecast 
low  costs  and  repeatedly  promised  that  profitable  opera¬ 
tions  were  just  around  the  corner  (Exs.  SA-294;  NSF- 
151).  However,  as  previously  noted,  Slick’s  costs  have 
gone  up.  None  of  the  applicants  has  yet  filed  a  quarterly 
report  with  the  Board  showing  profit  from  air  freight 
operations.  California  Eastern,  which  more  than  any  of 
the  applicants  devoted  attention  to  air  freight,  is 
25095  now  involved  in  proceedings  under  Chapter  XI  of 
the  Bankruptcy  Act. 

Insofar  as  new  techniques  and  equipment  are  concerned, 
no  mention  is  made  in  the  Board’s  opinion  of  the  fact  that 
the  real  contribution  in  those  respects  have  come  from  the 
certificated  carriers.  TJnited’s  extensive  pioneering  and 
research  activities  with  respect  to  air  freight,  started  prior 
to  the  war,  are  detailed  in  our  previous  briefs  in  this 
proceeding,  to  which  reference  is  respectfully  made  (Brief 
to  Examiner,  pp.  20-28;  Brief  to  Board,  pp.  15-16;  see 
also  Exs.  U-14-19,  48-52;  R.  5262-80).  Furthermore,  any 
assumption  that  the  applicants  will  have  the  money  to 
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undertake  appreciable  researcli  would  not  be  well  founded 
in  view  of  their  losses. 

(4)  The  Board’s  statement  that  certification  of  the  ap¬ 
plicants  would  provide  a  continuing  spur  to  the  pres¬ 
ently  certificated  carriers,  resolves  no  issue.  The  question 
is  whether  there  already  is  competition  “to  the  extent 
necessary”  to  assure  the  sound  development  of  an  air 
transportation  system.  However,  the  Board  nowhere  men¬ 
tions  the  substantial  existing  competition.  Nowhere  does 
it  mention  that  United  has  competition  from  such  carriers 
as  America,  TWA,  Northwest  and  Capital  and  that  those 
carriers,  like  United,  operate  all-cargo  equipment  in  com¬ 
peting  for  air  freight  traffic  between  the  same  major  points 
respecting  which  both  Slick  and  The  Flying  Tigers  would 
be  permitted  to  provide  additional  duplicating  service. 

The  Board  also  erred  in  failing  adequately  to  take  into 
account  and  appraise  what  the  certificated  carriers  have 
done  and  can  do.  United  and  other  certificated  carriers 
provide  the  coverage  for  air  freight;  they  have  the  ca¬ 
pacity  to  carry  the  traffic;  they  provide  a  variety  of  fully 
adequate  services;  and  they  have  and  are  aggressively 
developing  air  freight  (Exs.  U-9,  11,  15,  27,  30,  47, 
48;  R.  959-962;  5266-70;  5304) — and  exception  is 
25096  taken  to  the  Board’s  failure  to  so  find.  While  the 
Board  set  forth  in  a  footnote  (Op.,  p.  9)  the  volume 
of  air  freight  traffic  carried  by  those  carriers  and  found 
(Op.,  p.  24)  that  the  pattern  of  service  operated  by  those 
carriers  constituted  a  sound  and  logical  expansion  of  their 
services,  it  appears  to  have  put  them  aside  with  the  re¬ 
mark  (Op.,  p.  25)  that  “neither  the  incidental  development 
of  air  freight  inherent  in  its  conduct  as  a  supplement  to 
passenger  business,  nor  the  subsidization  of  the  passenger 
business  by  the  freight  business  appear  desirable  as  a 
matter  of  public  policy  in  the  present  stage  of  the  develop¬ 
ment  of  air  transportation”.  No  such  proposition  is  sup- 


1386 


United  Exceptions 

ported  by  any  facts  of  record  in  this  case.  Use  of  the  term 
“subsidization”  is  an  attempt  by  characterization  to  gloss 
over  economic  principles.  Any  traffic  that  produces  reve¬ 
nues  or  absorbs  costs  which  otherwise  would  be  borne 
solelv  bv  other  forms  of  traffic,  benefits  all  of  the  traffic 
carried  by  the  carrier  concerned.  Moreover,  air  freight 
revenues,  unless  diluted  by  certificating  the  duplicating 
services  sought  by  the  applicants,  will  help  reduce  mail 
payments  to  the  certificated  carriers  and  advance  them  on 
the  road  of  economic  sufficiency — plainly  in  the  public  in¬ 
terest. 

V. 

EXCEPTION  IS  TAKEN  TO  THE  BOARD’S  FIND¬ 
ING  TO  THE  EFFECT  THAT  PUBLIC  INTEREST 
1  JUSTIFIES  TESTING  THE  ECONOMIC  FEASI¬ 
BILITY  OF  ALL-CARGO  OPERATIONS. 

A.  The  Board’s  opinion  makes  it  apparent  that  the 
purpose  of  its  proposed  certification  of  applicants  is  to 
find  out  whether  its  estimate  of  potential  is  over  optimistic, 
what  pattern  of  air  freight  is  in  the  public  interest,  the  ef¬ 
fects  of  the  competition  that  would  be  created  by  its 
25097  decision  and  whether  all-cargo  operations  would 
be  economically  feasible.  The  words  “test”  and 
“experiment”  appear  repeatedly  in  the  opinion  (See,  for 
example,  pages  33,  35,  36,  41,  54). 

(1)  The  Civil  Aeronautics  Act  does  not  give  the  Board 
authority  to  issue  certificates  in  order  to  find  out  if  any 
proposed  services  are  required.  On  the  contrary,  Section 
401(d)  specifically  provides  that  the  Board  may  issue 
certificates  if  the  transportation  applied  for  “is  required 
by  the  public  convenience  and  necessity;  otherwise  such 
application  shall  be  denied 

(2)  Furthermore,  the  fact  that  the  Board  does  not  pro¬ 
pose  to  give  the  applicants  mail  authority  makes  it  impera- 
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,  tive  that  the  services  proposed  for  certification  show  rea- 
i  sonable  assurance  of  profitability.  Certification  of  losing 
!  ventures  is  not  justified  under  the  Act13 — except  where  the 
operations  proposed  would  contribute  to  the  postal  service. 
In  only  that  instance  does  the  Act  contemplate  that  the 
i  government  may  share  in  the  risk  and  aid  in  supporting 
an  enterprise  which  wmuld  not  otherwise  be  economically 
self-sustaining  (Section  406(b)). 

The  facts  of  record,  contrary  to  the  Board’s  statement 
i  (Op.,  p.  33)  give  no  credence  to  the  applicants’  claims 
i  that  all-freight  operations  are  or  would  be  economically 
successful.  The  losses  of  the  applicants  have  been  uni- 
i  versal,  consistent  and  heavy.  There  is  no  magic  in  cer- 
i  tification  which  would  change  those  results. 

B.  The  Board’s  statement  that  because  applicants  would 
not  be  authorized  to  carry  mail,  speculation  is  irrelevant 
i  as  to  whether  such  authority  might  be  granted  constitutes 
i  a  refusal  to  face  the  issue.  Moreover  it  overlooks  the  fact 
i  that  applicants  now  are  indirectly  a  burden  upon 

25098  mail  payments.  By  diverting  air  freight  and  air 
express  from  the  certificated  carriers,  the  appli¬ 
cants  would  increase  mail  pay  to  those  carriers.  In  the 
Waterman  Steamship  Corporation  Case ,  8  C.  A.  B.  641, 
the  Board,  at  page  645,  said: 

i  “The  applicants  point  out  that  no  authority  is 

sought  to  carry  mail  and  assert  that  therefore  no 
cost  to  the  Government  is  involved.  Such  an  assertion 
i  is  not  necessarily  true  because  such  traffic  as  might 
flow  to  the  proposed  service  would  be  a  diversion  from 
the  air  carriers  now  certificated  and  operating.” 

13  See  Great  Lakes  and  Texas  Motor  Transport-Lease,  39  M  C.  C.  493 
(1943). 
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VI. 

EXCEPTION  IS  TAKEN  TO  THE  BOAED’S  FIND¬ 
INGS  THAT  APPLICANTS’  PROPOSED  “DEMAND” 
SERVICE  INCORPORATES  FEATURES  WHICH 
APPEAR  SOUND  FOR  THE  DEVELOPMENT  OF 
AIR  FREIGHT.” 

The  applicants’  operations  demonstrate  that  nothing  in 
their  “demand”  service  justifies  granting  certificates  to 
them.  The  service  has  not  been  economical.  Their  tariff 
rates  to  demand  points  are  extraordinarily  high  because 
the  cost  of  such  operations  is  high  (R.  286).  Instead  of 
improving  balance  in  traffic  flows,  applicants’  demand  ser¬ 
vice  demonstrates  striking  unbalance.  With  few  possible 
exceptions,  Slick,  the  principal  proponent  of  demand  ser¬ 
vice,  never  carried  traffic  to  and  from  a  demand  point  on 
the  same  flight.  Nor  has  Slick’s  demand  operations  gen¬ 
erated  any  appreciable  volume  of  traffic.  During  the  last 
six  months  of  1948,  Slick’s  “demand”  operations  produced 
a  total  of  18.9  tons  of  traffic  (See  Ex.  SA-10B;  Slick’s 
1948  quarterly  reports). 

25099  Furthermore,  the  applicants’  demand  operations 
have  not  provided  any  service  worth  serious  con¬ 
sideration.  Slick,  during  the  entire  period  of  its  common 
carrier  operations,  operated  only  40  flights  to  demand 
points,  including  in  those  points  such  cities  as  Fort  Worth, 
Indianapolis,  Milwaukee,  Oakland,  Toledo  and  Hartford 
(Ex.  SA-10B;  Slick’s  1948  quarterly  reports).  The  Flying 
Tigers  operated  even  less  demand  service.  Between  April 
1  and  September  30,  1948,  when  it  allegedly  served  Phila¬ 
delphia  on  a  demand  basis,  it  operated  7  flights  to  that 
point.  Allentown,  listed  as  a  demand  point  in  The  Flying 
Tigers’  tariff,  received  no  service  at  all  (Flying  Tigers’ 
June  and  Sept.  1948  quarterly  reports). 

14  Exception  also  is  taken  to  the  Board’s  failure  to  consider  and  find 
that  coordination  of  air  services  with  services  of  over-the-road  motor  carriers 
provides  fast,  economical  and  efficient  air  freight  service  to  off-line  points. 
(See  Ex.  U-ll.) 
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vn. 

EXCEPTION  IS  TAKEN  TO  THE  BOARD’S  FINDING 
THAT  CERTIFICATION  OF  APPLICANTS  WOULD 
PROVIDE  YARDSTICKS  FOR  MEASURING  COSTS 
AND  EFFICIENCY  OF  OTHER  CARRIERS  OF 
CARGO. 

The  foregoing  finding  is  apparently  based  on  a  belief 
that  air  freight  costs,  as  a  matter  of  accounting,  could  be 
readily  determinable  by  reference  to  applicants’  opera¬ 
tions.  Even  proceeding  on  such  an  assumption,  the  solu¬ 
tion  of  an  accounting  problem  is  an  inadequate  basis  for 
granting  certificates  of  public  convenience  and  necessity. 
Particularly  is  that  true  in  this  case  where  the  creation  of 
uneconomic  property-only  operations  and  excessive  com¬ 
petition  would  have  serious  adverse  effects  contrary  to 
the  public  interest.  In  any  event,  there  is  no  reason  for 
believing  that  applicants  could  or  w^ould  provide  aid  in 
determining  cost  levels  for  the  carriage  of  air  freight. 
The  Board,  in  the  Air  Freight  Rate  Case,  supra,  pp.  10-12, 
recognized  that  the  applicants’  costs  could  not  be  compared 
with  the  costs  of  certificated  carriers  because  the 
25100  applicants  primarily  served  major  cities,  high  den¬ 
sity  traffic  flows  and  long  haul  traffic.  Moreover, 
the  transcript  of  testimony  at  the  reopened  hearing  demon¬ 
strates  that  the  applicants  are  themselves  confronted  with 
numerous  problems  of  allocating  costs  between  their  ex¬ 
tensive  outside  operations  and  their  air  freight  service 
(R.  712-714). 

VIH. 

EXCEPTION  IS  TAKEN  TO  THE  BOARD’S  FAILURE 
ADEQUATELY  TO  CONSIDER,  AND  APPARENT 
DISEGARD  OF,  THE  RESULTS  OF  THE  APPLI¬ 
CANTS’  COMMON  CARRIER  OPERATIONS  UNDER 
SECTION  292.5  OF  THE  BOARD’S  ECONOMIC 
REGULATIONS. 


The  applicants’  actual  operating  experience  as  common 
carriers  under  Section  292.5  of  the  Board’s  Economic  Reg- 
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illations  (covering  a  period  of  21  months),  is  the  best  meas¬ 
ure  of  the  practicability  and  feasibility  of  applicants’  pro¬ 
posals,  of  the  various  contentions  that  they  originally  ad¬ 
vanced  and  of  their  fitness,  willingness  and  ability  to  re¬ 
ceive  certificates.  Evidence  of  that  operating  experience 
is  in  the  record.  Despite  its  value,  the  Board  dismissed 
it  for  the  following  reasons:  (a)  that  292.5  was  not  in¬ 
tended  as  a  test  of  applicants’  proposals,  (b)  that  the  des¬ 
ignation  of  points  for  service  under  applicants’  letters 
of  registration  was  arbitrary  and  “many  failed  to  conform 
to  an  economic  route  pattern”  and  (c)  that  because  of 
their  “tenuous  authority,”  applicants’  efforts  were  di¬ 
rected  “to  holding  their  own”  (Op.,  pp.  8-9).  None  of 
those  reasons  are  substantiated. 

(1)  The  Board’s  Introductory  Statement  to  292.5  shows 
that  one  of  the  purposes  of  the  regulation  was  to  obtain 
operating  experience  against  which  applicants’  proposals 
could  be  tested.  The  very  sentence,  quoted  only  in  part 
in  the  Board’s  opinion  (page  8),  states: 

“During  this  interim  period  [the  period  be- 
I  tween  the  promulgation  of  Section  292.5  and 

25101  the  final  disposition  of  the  present  case],  it 

would  not  be  in  the  public  interest  to  termin¬ 
ate  or  curtail  such  services  [i.e.,  services  of  the  appli¬ 
cants  herein]  and  thereby  lose  the  benefit  of  the  ex¬ 
perience  being  obtained  in  this  new  field  of  air 
cargo  *  * 

Moreover,  subsequently  in  the  Air  Freight  Rate  Investi¬ 
gation,  Docket  No.  1705,  et  at.,  decided  April  21,  1948,  the 
Board,  in  reference  to  operations  of  the  present  applicants 
under  Section  292.5,  said  (Op.,  p.  6) : 

“*  *  *  The  entry  of  these  carriers  into  the  air 
freight  field  on  this  basis  constitutes  an  experiment  of 
i  great  importance  to  the  public  as  a  test  of  whether  a 
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specialized  air  freight  industry  can  be  developed  on 
the  basis  of  its  own  economic  abilitv  to  exist. 

“The  Board  has  recognized  the  value  of  this  experi¬ 
ment  through  the  issuance  of  292.5  of  the  Economic 
Regulations  *  # 

More  recently  and  in  the  present  proceeding,  after  mo¬ 
tions  by  United  and  other  interveners  pointing  out  that 
the  best  evidence  of  what  applicants  could  do — namely, 
evidence  of  their  292.5  operations — was  not  in  the  record, 
the  Board  directed  the  applicants  to  file  special  reports 
regarding  phases  of  those  operations  and,  further,  directed 
a  reopening  of  this  case  for  the  submission,  among  other 
things,  of  evidence  relating  to  those  operations  (Orders 
Serial  Nos.  E-1613,  E-2108).  The  Board,  in  both  instances, 
predicated  its  action  upon  a  finding  that  the  inclusion  of 
such  evidence  in  the  present  record  was  “in  the  public  in¬ 
terest.” 

(2)  The  second  reason  given  by  the  majority  for  not  at¬ 
taching  weight  to  the  applicants’  operating  experience 
overlooks  the  fact  that  Slick  and  The  Flying  Tigers  are 
generally  permitted,  under  their  letters  of  registration, 
to  serve  the  same  major  cities  included  in  the  certificates 
now  proposed  for  those  carriers.  For  example, 
25102  Slick,  under  its  letter  of  registration,  is  permitted 
to  serve  such  cities  as  Los  Angeles  (Burbank),  San 
Francisco,  Dallas,  Houston,  San  Antonio,  St.  Louis,  Chi¬ 
cago,  Detroit,  Philadelphia  and  Newark/New  York.  Those 
same  cities  generally  are  the  major  points  included  in  Slick’s 
proposed  certificate,  except  for  such  cities  as  Cleveland, 
Akron,  Louisville,  Kansas  City  and  Pittsburgh  which  were 
not  applied  for  by  Slick  on  an  area  basis  or  otherwise  and, 
for  reasons  discussed  below,  are  erroneously  included  in  the 
certificate  proposed  for  that  applicant.  The  various  other 
cities  suggested  for  inclusion  in  Slick’s  certificate  gener¬ 
ally  are  points  which  at  best  would  be  provided  so-called 
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demand  service,  if  indeed  they  would  be  provided  any  ser¬ 
vice  at  all.13  The  evidence  conclusively  demonstrates  that 
such  sporadic  demand  operations  have  not  generated  any 
appreciable  volume  of  traffic.  During  17  months  of  com¬ 
mon  carrier  operations,  Slick  carried  only  a  total  of  155.9 
tons  to  and  from  demand  points  (Slick’s  special  and  quar¬ 
terly  reports).  The  Board’s  opinion  apparently  contem¬ 
plates  the  continuation  of  the  same  sort  of  demand  service 
as  has  been  rendered  in  the  past  (Op.,  p.  39).  For  the 
reasons  stated,  therefore,  the  service  pattern  contemplated 
by  Slick’s  proposed  certificate  would  not  be  any  less  uneco¬ 
nomic  than  those  permitted  under  applicants’  letters  of 
registration. 

The  same  conclusion  is  true  with  respect  to  The  Fly¬ 
ing  Tigers.  As  in  the  case  of  Slick,  The  Flying  Tigers, 
pursuant  to  its  letter  of  registration,  is  authorized  to  serve 
practically  all  of  the  major  traffic  points  included  in  its 
proposed  certificate.  With  respect  to  service  to  Seattle, 
permitted  under  its  letter  of  registration  and  contemplated 
by  the  certificate  proposed  for  it,  The  Flying 
25103  Tigers’  testimony  at  the  reopened  hearing  (R.  758, 
761)  demonstrates  that  substantial  economic  ob¬ 
stacles  exist  in  the  -way  of  its  operations  to  that  point.1® 
Presumably,  service  to  St.  Paul-Minneapolis  also  author¬ 
ized  under  the  contemplated  temporary  certificate  would 
present  much  the  same  operating  difficulties.  Insofar  as 
service  to  other  points  is  concerned,  which  might  be  pro¬ 
vided  on  a  demand  basis,  the  history  of  The  Flying  Tigers 
with  respect  to  the  volume  of  demand  service  is  similar  to 

15  Slick’s  quarterly  reports  to  the  Board  show  that  it  never  provided, 
during  the  period  of  its  common  carrier  operations,  any  service — demand 
or  otherwise — to  6  of  the  cities  listed  in  its  letter  of  registration. 

16  The  Board  should  review  the  evidence  of  record  on  that  subject, 
particularly  since  The  Flying  Tigers,  subsequent  to  issuance  of  the  Board’s 
tentative  opinion,  has  in  effect  restated  its  above  indicated  position  with 
respect  to  operations  to  and  from  the  Pacific  Northwest  {American  Aviation 
Daily,  May  9,  1949). 
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that  of  Slick.  Between  April  1  and  September  30,  1948, 
The  Flying  Tigers  in  serving  Philadelphia  on  a  demand 
basis,  for  example,  carried  only  21.7  tons  to  and  from  that 
city,  notwithstanding  its  ranking  as  one  of  the  important 
cities  in  the  country  (Flying  Tigers,  June  and  September, 
1948,  quarterly  Reports). 

(3)  The  Board,  in  its  third  reason  for  refusing  due 
recognition  to  the  applicants’  292.5  operations,  overlooks 
the  fact  that  applicants  urged  promulgation  of  that  regu¬ 
lation  and  welcomed  the  opportunity  to  become  common 
carriers.  Moreover,  nothing  in  the  applicants’  292.5  au¬ 
thority  prevented  them  from  engaging  in  any  develop¬ 
mental  efforts  that  they  desired. 

United  submits,  therefore,  that  the  Board  erroneously 
failed  to  give  adequate  consideration  to  the  evidence  of 
record  wdtli  respect  to  the  applicants’  common  carrier  op¬ 
erations  under  Section  292.5. 

25104 

IX. 

EXCEPTION  IS  TAKEN  TO  THE  BOARD’S  DECI¬ 
SION,  ORDER  AND  PROPOSED  CERTIFICATES 
ON  THE  GROUND  THAT  THE  AUTHORIZATIONS 
CONTEMPLATED  THEREBY  WOULD  PERMIT 
THE  PROVISION  OF  AIR  EXPRESS  AS  AVELL 
AS  AIR  FREIGHT  SERVICE. 

A.  The  Board’s  conclusions  (Op.,  pp.  63-65),  and  the 
forms  of  certificates  that  it  proposes  to  issue  in  this  pro¬ 
ceeding,  are  stated  in  terms  of  “property”  without  re¬ 
striction  or  exclusion  as  to  air  express  or  air  express 
service.  Lacking  any  such  restrictions  or  exclusions,  the 
selected  applicants  would  be  in  a  position,  and  apparently 
would  have  authority  to  contract  with  the  Railway  Express 
Agency,  to  carry  air  express.  The  Board’s  tentative  opin¬ 
ion  in  this  case,  states  (Op.,  p.  5) : 

“•  *  #  we  hold  as  a  matter  of  law,  that  any  carrier 
authorized  by  its  certificate  to  carry  property  is  there- 
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by  authorized  to  carry  any  kind  of  property  including 
baggage,  express,  and  freight.” 

B.  The  record  contains  no  evidence  whatsoever  showing 
that  public  convenience  and  necessity  require,  or  that  the 
selected  applicants  are  fit,  willing  and  able  to  provide,  air 
express  services.  Applicants  never  produced  any  such  evi¬ 
dence.  At  the  original  hearing,  applicants  sought  to  dis¬ 
tinguish  between  air  freight  and  air  express,  viewing  the 
latter  with  disdain.17  Although  applicants,  at  the  reopened 
hearing,  expressed  a  desire  to  get  into  “air  express” 
business  (R.  333-34,  745),  those  mere  expressions, 
25105  which  were  all  that  were  put  forth,  fall  far  short 
of  proof  of  public  convenience  and  necessity. 

Moreover,  The  Flying  Tigers  has  not  applied  for  air 
express  authority  in  this  proceeding.  Its  application  in 
Docket  No.  2467,  dated  August  6,  1946,  is  for  authority  to 
“engage  in  the  transportation  of  freight  by  air.”  Although 
the  applications  of  Slick  and  U.  S.  Airlines  contain  the 
broader  term  “property,”  both  of  those  applicants  con¬ 
strued  their  proposals  as  limited  to  air  freight  service 
(Ex.  SA-6,  page  SA-30;  US-1,  page  1). 

Applicants  have  made  no  case  for  air  express  authority 
and  the  Board,  therefore,  cannot,  within  the  present  lim¬ 
its  of  this  proceeding,  lawfully  grant  them  any  right  to 
conduct  air  express  services. 

17  The  Flying  Tigers’  president  testified  (R.  4065-67) : 

'  “Air  Freight  is  bulk  cargo.  Our  experience  in  the  air  freight  business 
has  clearly  demonstrated  that  air  freight  is  predominantly  offered  in  bulk 
by  relatively  few  shippers  and  does  not  consist  of  small  packages  offered 
intermittently  by  casual  shippers  #  #  V’ 

Slick’s  president  also  testified  (R.  134) : 

“I  believe  that  our  application  is  based  to  serve  regular  shippers.  I  do 
not  think  that  it  is  based  to  serve  the  emergency  small  package  shipper  of 
air  express.  We  think  that  this  service  is  already  adequately  being  handled.” 
See  also  R.  90,  94,  297,  2417,  4085-86,  4149-50,  4172. 
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X. 

EXCEPTION  IS  TAKEN  TO  THE  BOARD’S  CONCLU¬ 
SIONS  THAT  SLICK,  THE  FLYING  TIGERS  AND 
U.  S.  AIRLINES  ARE  FIT,  WILLING  AND  ABLE 
TO  PERFORM  THE  SERVICES  PROPOSED  FOR 
CERTIFICATION  TO  THEM. 

The  Board’s  aforesaid  conclusions  are  not  based  upon 
findings  of  basic  facts  supported  by  the  record.  The 
Board’s  statements  (Op.,  p.  35)  that  “the  applicants  se¬ 
lected  *  *  #  are  in  a  position  rapidly  to  initiate  service  as 
certificated”  and  that  Slick  and  The  Flying  Tigers  each  has 
(Op.,  p.  58)  “sufficient  financial  resources  upon  which  to 
conduct  operations,”  are  not  borne  out  by  the  evidence. 

There  is  no  questioning  that  the  selected  applicants 
would  “require  very  substantial  financial  resources”  (Op., 
p.  61).  Appendix  A  to  the  Board’s  opinion  states  that 
Slick  estimates  that  it  would  require  between  $3,000,000 
and  $5,000,000  additional  capital  to  finance  the 
25106  operation  of  the  routes  recommended  in  the  Ex¬ 
aminers’  report.  Substantially  similar  routes  are 
proposed  for  Slick  in  the  Board’s  opinion  so  that  Slick’s 
foregoing  estimate  of  required  additional  capital  still  ap¬ 
plies.  Nevertheless,  Slick,  at  the  reopened  hearing,  demon¬ 
strated  that  plans  for  raising  any  such  amounts  were  un¬ 
certain.  It  merely  stated  that  it  “contemplated  raising  ad¬ 
ditional  capital”  either  through  public  or  private  sale  of 
common  or  preferred  stock,  bonds  or  equipment  loans, 
but  conceded  that  it  had  no  commitments  for  any  financing 
(R.  326,  Ex.  SA-12F).  Similarly,  The  Flying  Tigers  failed 
to  demonstrate  either  concrete  plans  or  commitments  for 
additional  financing  (R.  741,  758-9).  Mere  suggestions  of 
possible  modes  of  financing  do  not  constitute  probative  or 
substantial  evidence  that  the  financing  can  actually  be  ob¬ 
tained.18 


18  The  circumstance  that  some  of  Slick’s  stockholders  may  have  per¬ 
sonal  resources  in  amounts  not  shown  in  the  record,  does  not  establish 
financial  ability  of  the  applicant.  Great  Lakes  <$r  Texas  Motor  Transport- 
Lease,  supra,  p.  499. 
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The  applicants’  losses — inadequately  considered  by  the 
Board — directly  bear  upon  the  applicants’  financial  ability. 
As  of  December  31,  1948,  Slick’s  losses  amounted  to  $1,- 
449,752.  As  of  March  31,  1949,  The  Flying  Tigers’  losses 
totaled  $1,350,164  (Applicants’  Dec.  31,  1948,  and  March 
31,  1949,  reports). 

Another  important  factor — also  inadequately  considered 
by  the  Board — directly  bearing  upon  fitness  as  well  as 
applicants’  chances  of  raising  additional  capital,  is  the 
relationship  of  their  current  assets  to  their  current  lia¬ 
bilities.  As  of  December  31,  1948,  Slick’s  current  assets 
(exclusive  of  spare  parts  and  supplies)  amounted  to  $1,- 
228,153  as  compared  to  current  liabilities  of  $1,352,194 
(Slick’s  Dec.  31,  1948  quarterly  report). 

Fitness,  willingness  and  ability  cannot  be  pre- 
25107  sumed.  It  must  be  proven.  No  such  proof  is  pres¬ 
ent  on  the  record  with  the  result  that  no  factual 
support  exists  for  the  Board’s  conclusions. 

XL 

EXCEPTION  IS  TAKEN  TO  THE  BOARD’S  OPINION, 
CONCLUSIONS,  ORDER  AND  PROPOSED  CER¬ 
TIFICATES  INSOFAR  AS  THEY  CONTEMPLATE 
1  THE  CERTIFICATION  OF  APPLICANTS  TO 
POINTS  NOT  APPLIED  FOR. 

The  Board’s  tentative  opinion  and  proposed  certificates 
contemplate  the  certification  to  Slick  of  the  following  cities 
which  were  not  included  even  in  Slick’s  broad  area-to-area 
application :  Phoenix,  Kansas  City,  Akron,  Cleveland, 
Columbus,  Cincinnati,  Louisville,  Pittsburgh,  Rockland 
and  Portland  (Maine).  It  contemplates  certification  to 
The  Flying  Tigers  of  Denver  which  is  not  included  in 
that  party’s  application.  It  also  contemplates  certification 
to  U.  S.  Airlines  of  Louisville  and  Minneapolis-St.  Paul 
which  were  not  included  in  U.  S.’s  application. 
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United  Exceptions 

In  State  Airlines,  Inc.  v.  Civil  Aeronautics  Board  (Apr. 
6,  1949),  2  Avi.  14873,  the  court  held  that  the  Board’s 
authority  to  issue  certificates  of  public  convenience  and 
necessity  is  limited  under  Section  401  to  the  issuance  of 
certificates  authorizing  transportation  “covered  by  the 
application”. 

XII. 

Exception  is  taken  to  the*  Board’s  conclusions  that  pub¬ 
lic  convenience  and  necessity  require  that  Slick,  The  Fly¬ 
ing  Tigers  or  U.  S.  Airlines  or  any  of  them  be  authorized 
to  engage  in  air  transportation  with  respect  to  property, 
and  to  the  Board’s  further  conclusions  that  said  applicants 
are  fit,  willing  and  able  to  perform  the  transportation  con¬ 
templated  on  the  ground  that  said  conclusions  are 
25108  unsupported  by  the  evidence  and  are  contrary  there¬ 
to.  Exception  is  further  taken  to  the  Board’s 
failure  to  find  and  conclude,  on  the  basis  of  the  evidence 
of  record,  that  the  public  convenience  and  necessity  do  not 
require  certification  of  any  of  the  applicants  and  that 
none  of  them  has  met  the  statutory  tests  of  fitness,  willing¬ 
ness  and  ability. 

In  support  of  the  exceptions  herein  contained,  in  addi¬ 
tion  to  the  specific  references  set  forth,  United  relies  upon 
each  and  every  portion  of  the  record  and  upon  all  perti¬ 
nent  decisions  of  the  Board. 

Wherefore,  United  Air  Lines,  Inc.  respectfully  prays 
that  the  Board,  in  accordance  with  the  reliable,  probative 
and  substantial  evidence  of  record,  reverse  its  tentative  de¬ 
cision  and  order,  and  that  the  Board  grant  to  United  such 
other  and  different  relief  as  it  may  deem  appropriate. 

Oral  argument  is  respectfully  requested. 

Dated  at  Chicago,  Illinois,  this  18th  day  of  May,  1949. 

Respectfully  submitted, 

United  Air  Lines,  Inc., 

(Signed)  Mater,  Meyer,  Austrian  &  Platt 
By  Mayer,  Meyer,  Austrian  &  Platt, 

Its  attorneys. 
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1  Globe  Exceptions 

25010 

•  •  •  •  • 

EXCEPTIONS  OF  GLOBE  FREIGHT  AIRLINE  INC. 
TO  THE  TENTATIVE  OPINION  OF  THE  BOARD 

ADOPTED  APRIL  25,  1949 

•  •  «  •  • 

25011 

t  •  t  i  i 

3.  Exception  is  taken  to  the  failure  of  the  Board  to 
find  that  the  City  of  Richmond,  Virginia,  requires  the  air 
freight  service  applied  for  by  Globe  Freight  Airline,  Inc. 
in  Docket  1998.  The  basis  of  this  exception  is  the  entire 
record,  particularly  the  exhibits  and  testimony  of  the 
City  of  Richmond,  Virginia. 

•  •  •  •  • 

5.  Exception  is  taken  to  the  failure  of  the  Board  to  find 
that  the  City  of  Birmingham,  Alabama,  requires  the  air 
freight  service  applied  for  by  Globe  Freight  Airline,  Inc. 
in  Docket  1998.  The  basis  of  this  exception  is  the  entire 
record. 


!  Richmond  Exceptions 

25146 

I  _  —  A  _ 

BRIEF  ON  EXCEPTIONS  OF 
1  THE  CITY  OF  RICHMOND,  VA. 

AND 

THE  RICHMOND  CHAMBER  OF  COMMERCE 


1  Notice  of  Oral  Argument 

25148 

Exceptions 

The  City  and  Chamber  take  exceptions  to  the  Order 
and  Tentative  Decision  of  the  Board  as  follows: 

Exceptions  are  taken  to  the  failure  of  the  Board  to  spe¬ 
cifically  include  Richmond,  Virginia,  within  the  boundary 


1399 


Excerpts  from  Oral  Argument 

of  the  Northeast  Area  as  a  designated  intermediate  point 
for  service  on  Slick  Airways,  Inc.,  Route  No.  101,  and 
U.  S.  Airlines,  Inc.,  authorized  Route  No.  102-B. 

In  support  of  these  exceptions,  the  City  and  Chamber 
rely  upon  the  entire  testimony  presented,  and  all  exhibits 
and  briefs  filed  in  the  entitled  proceedings,  and  the  follow¬ 
ing  reasons  herein  set  forth: 


Excerpts  from  Oral  Argument 

25219 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 


AIR  FREIGHT  CASE 
DOCKET  NO.  810,  ET  AL. 

AND 

BOSTON-NEW  YORK-ATLANTA-NEW  ORLEANS 
CASE  DOCKET  NO.  730,  ET  AL. 


Notice  of  Oral  Argument 

Notice  is  hereby  given,  pursuant  to  the  provisions  of 
the  Civil  Aeronautics  Act  of  1938,  as  amended,  that  oral 
argument  upon  the  exceptions  to  the  Board’s  tentative 
decision  of  April  25,  1949,  Order  Serial  No.  E-2759,  in 
the  above-entitled  proceeding  is  assigned  to  be  held  on 
June  13,  1949,  at  10:00  a.  m.  (eastern  daylight  saving 
time)  in  Room  5042,  Commerce  Building,  14th  Street  and 
Constitution  Avenue,  N.  W.,  Washington,  D.  C.,  before 
the  Board. 


Dated  at  Washington,  D.  C.,  May  24,  1949. 

By  the  Civil  Aeronautics  Board: 

M.  C.  Mulligan 
Secretary 


(SEAL) 
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Oral  Argument  of  Daniel  M.  Gribbon 

34555 

•  •  •  •  • 

!  Monday,  June  13,  1949. 

The  above-entitled  matter  came  on  for  oral  argument, 
pursuant  to  notice,  at  10 :00  o’clock,  a.  m. 

Before  : 

Joseph  J.  O’Connell,  Jr.,  Chairman, 

Oswald  Ryan,  Member, 

Russell  B.  Adams,  Member, 

Josh  Lee,  Member 
Harold  A.  Jones,  Member 

#  •  •  •  • 

34558 

•  •  •  •  • 

Oral  Argument  of  Daniel  M.  Gribbon 
on  Behalf  of  American  Airlines 

•  •  •  •  • 

34560 

•  •  •  •  • 

Realizing  that  this  is  a  poor  substitute  for  a  traffic  sur¬ 
vey  I  think  it  is  valuable  for  two  purposes.  In  the 

34561  first  place,  it  reduces  the  public  convenience  and 
necessity  issue  here  to  its  lowest  terms.  I  do  not 

suggest  that  there  are  not  broader  terms  and  I  intend  to 
discuss  them  but  certainly  a  fundamental  question  is 
whether  the  present  movement  of  118  tons  in  both  direc¬ 
tions  daily  between  all  of  these  cities  and  all  of  these 
central  cities  requires  the  certification  of  more  than  the 
six  carriers  presently  certificated  to  operate  between  some 
or  all  of  these  cities. 

Whether  the  movement  of  39  tons  a  day  in  both  direc¬ 
tions  between  the  entire  California  area  and  the  entire 
northeastern  area  requires  the  certification  of  more  than 
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Oral  Argument  of  Daniel  M.  Gribbon 

the  three  carriers  who  are  presently  certificated,  presently 
operating  all-cargo  service  between  these  two  areas? 

Mr.  Ryan:  That  is  you  are  isolating  the  question  of 
pure  public  convenience  and  necessity  from  all  promo¬ 
tional  considerations  in  reaching  those  figures,  am 
I  correct? 

Mr.  Gribbon:  I  am  to  an  extent,  Mr.  Ryan.  What  I  am 
saying  is  that  before  arriving  at  any  promotional  ques¬ 
tion,  1  believe  it  is  necessary  and  fundamental  to  con¬ 
sider  the  traffic  that  is  moving  today  because  that  is  the 
traffic  that  is  going  to  support,  at  least  at  the  present 
time,  not  only  the  carriers  that  are  certificated,  but  any¬ 
body  else  who  might  be  certificated. 

Mr.  Jones:  Your  position  is  that  the  Board  is  deciding 
the  issue  of  public  convenience  and  necessity  as  of  now 
and  not  upon  some  future  date  projected  into  the  future? 

Mr.  Gribbon:  Mr.  Jones,  I  do  not  think  we  can  escape 

that.  These  certifications  become  effective  immediatelv. 

* 

Mr.  Ryan :  The  point  is  you  are  limiting  it  to  the 

34562  present  needs  rather  than  the  present  and  future 
needs  as  indicated  by  the  statute. 

Mr.  Gribbon:  I  intend,  Mr.  Ryan,  to  discuss  the  future 
needs,  but  I  felt  it  important  to  isolate  this  question  of 
what  the  present  traffic  is  that  moves.  As  I  say,  I  do  not 
think  this  is  the  entire  story,  but  I  do  think  it  is  a  very 
fundamental  question. 

•  •  *  •  •  * 

34563 

•  •  *  •  • 

An  examination  of  the  financial  results  of  current  freight 
operations  completes  the  summary.  In  a  word,  no  one  is 
is  getting  rich  carrying  freight.  It  has  proven  to  be  no 
bonanza.  No  one  has  even  demonstrated  that  at  present 
rates  and  at  present  costs  freight  service  is  an  economic 
operation.  The  certificated  transcontinental  carriers  who 
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Oral  Argument  of  Daniel  M.  Gribbon 

have  engaged  most  heavily  in  the  freight  business  have  suf¬ 
fered  extremely  heavy  losses  in  operation  in  1948  and 
the  years  preceding.  None  have  demonstrated 
34564  that  a  freight  service  has  been  profitable,  even 
though  a  high  percentage  of  their  product  can  be 
moved  in  combination  craft  and  even  though  their  rate 
of  return  has  averaged  from  4  to  6  cents  above  that  of 
the  applicants.  As  far  as  American  is  concerned,  it  has 
been  able  and  it  is  able  to  meet  its  direct  out-of-pocket 
costs  from  its  freight  revenues,  but  whether  freight  rev¬ 
enues  are  making  their  optimum  contribution  to  the  over¬ 
head  of  the  company,  even  considering  the  developmental 
nature  of  the  freight  business  is  seriously  questioned  by 
management. 

3-1579 

»  •  •  •  # 

Mr.  Ryan: 

•  «  •  •  • 

34580 

•  •  *  •  • 

I  have  just  one  question  and  it  concerns  I  think,  your 
opening  remark,  in  which  you  isolated  the  issue  as  it 
seemed  to  you  from  the  promotional  aspect  of  the  case. 
I  was  glad  you  did  that  because  it  indicated  to  me  at  least 
your  recognition  of  the  fact  that  there  wTas  a  promotional 
issue  in  this  case  a  developmental  issue.  The  case,  there¬ 
fore,  could  *not  be  fastened  down  to  any  mathematical 
evaluation  of  evidence.  It  just  was  not  the  kind  of  a  case. 
The  usual  public  convenience  and  necessity  case  involves 
very  largely  how  much  traffic  there  is  between  “A”  and 
“B”  and  if  there  is  an  existing  carrier,  is  there  enough 
traffic,  assuming  that  there  is  a  public  need  for  the  ser¬ 
vice,  is  there  enough  traffic  to  justify  putting  a  competitor 
in  without  having  the  result  in  uneconomical  operation. 

This,  I  think,  we  could  agree,  is  not  that  kind  of  a  case. 
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I  agree  with  you  on  your  first  point  that  it  is  necessary, 
nevertheless,  to  take  account  of  the  existing  traffic,  of  what 
you  call  the  present  needs,  the  measure  of  present  needs 
that  measure  the  existing  cargo  traffic  thus  involved  in 
the  case.  I  think  I  can  agree  with  you  that  if  you  were 
to  isolate  the  promotional  and  developmental  duties  of  the 
Board  in  a  case  of  this  sort  and  would  just  pin  it  down 
upon  one  proposition,  is  there  enough  traffic  at  the  present 
time  to  support  all  of  these  carriers,  the  answer  would 
be  very  easy,  that  there  was  not  enough  traffic  to  support 
these  carriers  at  the  present  time,  that  if  you  use  the 
ordinary  yardstick,  which  Mr.  Jones  has  used  in 
34581  his  dissenting  opinion  and  very  ably,  one  would  abso¬ 
lutely  have  to  agree  with  your  conclusion,  but 
Professor  Cunningham  in  the  Chair  of  Air  Transporta¬ 
tion  at  the  Harvard  Business  School  has  recently  written 
an  article  in  which  he  has  pointed  out  that  unlike  the 
Federal  Power  Act,  unlike  the  Transportation  Act,  as 
administered  by  the  Interstate  Commerce  Commission,  the 
Civil  Aeronautics  Act  is  a  promotional  Act,  that  it  not 
only  has  these  regulatory  functions  which  are  intended 
to  protect  investors  and  consumers  of  public  service  which 
is  produced,  but  it  also  has  a  promotional  task  of  develop¬ 
ing  a  national  system  of  air  transportation.  Professor 
Cunningham  says  that  promotional  task  differentiates 
this  Board  and  it  has  been  the  reason  for  its  being  handled 
by  a  separate  board  instead  of  by  the  Interstate  Com¬ 
merce  Commission. 

I  think  you  would  agree  that  we  have  a  developmental 
fusion  here  and  the  question,  it  seems  to  me,  that  I  want 
to  get  more  clearly  your  answer  to,  was  the  question  of 
whether  the  Board  is  being  arbitrary  if  it  finds  that  there 
is  some  traffic,  but  not  enough,  at  the  present  moment  to 
justify  any  competitive,  any  additional  operations,  but 
that  there  is  sufficient  traffic  potential  in  the  country  of  air 
cargo,  that  there  is  sufficient  traffic  already  developed,  call  it 


1404 


Oral  Argument  of  Daniel  M.  Gribbon 

token  traffic,  if  you  please,  to  justify  the  Board  in  exer¬ 
cising  a  reasonable  discretion  and  undertake  to  implement 
the  promotional  objective  of  the  Act  by  granting  what  is 
in  effect  an  extension  of  this  experiment  which  has  already 
been  conducted  during  the  years  of  1947  and  1948.  Is  that 
an  unreasonable  point  of  view? 

Mr.  Gribbon:  Yes,  Mr.  Ryan,  we  believe  it  is  an  un¬ 
reasonable  point  of  view,  because  we  do  not  feel  that  you 
can  assess  the  evidence  that  has  already  been 
34582  collected  of  this  experiment  and  conclude  that  the 
proper  way  to  promote  and  develop  air  transpor¬ 
tation  is  to  increase  the  number  of  operating  units  to 
double  track  and  triple  track,  having  all  across  the  country. 
We  feel  that  the  evidence  that  has  been  collected  today  in¬ 
dicates  very  clearly  that  a  freight  specialist  will  not  sur¬ 
vive. 

Mr.  Ryan:  Well,  Mr.  Gribbon,  you  represent  American 
Overseas,  also,  your  firm.  1  recall  very  well  when  American 
Overseas,  which  has  been  called  American  Export,  ori¬ 
ginally  came  before  this  Board  and  asked  for  a  certificate 
across  the  Atlantic.  I  think  it  was  in  1939  or  1950.  The 
evidence  shows  just  as  conclusively  as  it  would  show  here 
that  there  was  not  enough  traffic  to  support  two  carriers 
across  the  Atlantic,  that  you  just  could  not  have  an  eco¬ 
nomic  operation  at  that  time  because  Pan  American  Air¬ 
ways,  which  was  operating  across  the  Atlantic  itself  was 
not  economically  sufficient  and  could  only  carry  on  that 
trans-Atlantic  operation  with  the  aid  of  subsidy  taken 
from  the  Federal  Treasury.  We  looked  at  that  and  we 
took  note  of  these  other  factors  in  the  Act  which  also 
impose  an  obligation  upon  us  and  we  said,  “We  are  not 
going  to  be  confined  by  the  present  needs  nor  pressure 
by  present  traffic.  We  are  going  to  look  at  the  traffic 
potential  and  we  are  going  to  look  at  these  other  provi¬ 
sions  of  the  Statute  which  we  think  are  also  matters  of 
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public  interest,”  and  so  we  certificated  the  carrier,  which 
you  now  represent  to  operate  in  competition  with  Pan 
American  across  the  Atlantic  and  later  certificated  a  third 
carrier  to  operate  across  the  Atlantic.  We  recognized  the 
fact  I  think,  in  the  tentative  opinion  that  there  was 
34583  a  large  element  of  uncertainty  in  that  action  and 
so  we  said,  “We  are  going  to  consider  it  in  the 
nature  of  an  experiment  and  therefore  we  are  going  to 
give  it  a  seven-year  certificate  instead  of  giving  it  a  per¬ 
manent  certificate.”  In  the  opinion  at  least  of  your  client 
and  one  other  carrier  across  the  Atlantic,  that  must  have 
been  a  sound  idea  because  they  already  think  that  the 
experiment  has  revealed  that  there  ought  to  be  two  car¬ 
riers  instead  of  three  across  the  Atlantic.  I  asked  you, 
is  there  anything  unreasonable  in  the  Board  implementing 
its  promotional  function  in  situations  like  that  and  situa¬ 
tions  like  this  through  the  process  of  an  experimental 
certificate  with  a  limited  period,  before  making  its  final 
decision  ? 

As  I  interpret  the  opinion — maybe  my  colleagues  would 
not  all  agree  with  me  and  maybe  you  would  not  agree  with 
me — but  as  1  interpret  the  opinion,  that  is  substantially 
what  this  proposed  opinion  contemplates. 

Mr.  Jones:  Mr.  Gribbon,  before  you  start,  may  I  climb 
down  and  argue,  too?  In  the  first  place,  Mr.  Ryan  sug¬ 
gested  in  the  North  Atlantic  case  two  of  the  great  ele¬ 
ments  were  prestige  and  diplomatic  functions  of  an  over¬ 
seas  airline  which  have  nothing  to  do  with  a  domestic 
route  case.  He  reached  an  opinion  which  he  had  a  great 
part  in  writing,  but  I  do  not  think  the  argument  applies 
to  it.  In  the  second  place,  I  want  to  correct  the  impression 
that  Mr.  Ryan  may  have  given  of  my  dissenting  opinion. 
I  stated  I  had  no  objection  to  any  reasonable  estimate 
founded  on  figures,  but  I  did  have  objection  to  going,  off 
in  the  wild  blue  yonder  and  founding  some  estimate  on 
no  figures  at  all  but  just  on  visions  of  things  to  come. 
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With  those  two  points,  I  will  come  back  up  here 
34584  and  sit  down  and  I  am  going  to  stay  here. 

Mr.  Gribbon:  Mr.  Ryan,  I  cannot  see  that  the 
promotional  function  of  the  Civil  Aeronautics  Board  is 
any  more  present  in  this  case  than  it  is  in  any  case  that 
cdmes  before  the  Civil  Aeronautics  Board.  That  is  the 
declaration  of  policy,  that  this  Board  is  to  promote  and 
develop  air  transportation.  Every  action  it  takes  under 
any  other  section  of  the  Act,  it  must  bear  in  mind  the 
promotion  and  the  development  of  air  transportation. 
When  it  takes  an  action  under  Section  401  of  the  Act, 
Congress  has  provided  that  it  must  find  that  public  con¬ 
venience  and  necessity  requires  a  certification  and  in  a 
later  section  of  the  Act — 

Mr.  Ryan:  I  would  not  argue  that,  but  I  think  in  some 
cases  you  have  the  promotional  function  dominating  and 
in  some  cases  you  have  the  mathematical  angle. 

•  #  *  •  • 

34586 

•  •  •  •  • 

Statement  of  R.  S.  Maurer 
On  Behalf  of  Chicago  &  Southern  Air  Lines,  Inc. 

•  •  #  •  • 

34590 

•  •  •  •  • 

Chicago  and  Southern  did  not  try  to  outdo  Slick  and  U.  S. 
in  purchasing  excessive  equipment  and  in  running  up 
losses,  yet  we  are  still  proud  of  a  record  of  achievement 
which  your  tentative  opinion  fails  to  recognize.  Your  deci¬ 
sion  to  authorize  Slick  to  parallel  us  from  Houston  on  our 
principal  central  area  points  in  order  to  be  valid  has  to 
be  based  upon  the  facts  contained  in  this  record  and  upon 
evidence  which  can  be  termed,  according  to  the  technical 
language,  reliable,  probative  and  substantial.  Let  us  take 
a  look  at  what  is  in  the  record.  This  record  shows  that 
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t 

Chicago  and  Southern  has  produced  and  carried  air  freight 
in  ever  increasing  volume  and  that  the  source  of  revenue 
is  becoming  a  very  important  part  of  our  total  non-revenue 
picture.  This  record  shows  that  our  passenger  revenues, 
domestic,  in  1948  were  off  some  8  percent  from  1946,  where¬ 
as  our  freight  revenues  in  1948  over  1946  had  increased 
almost  600  percent,  yet  this  tentative  opinion  fails  ro 
recognize  those  facts.  This  record  shows  that  Chicago  and 
Southern’s  air  freight  program  and  its  service  have 
34591  been  aggressive,  ingenious  and  sucessful.  I  thought 
perhaps  when  you  came  around  to  writing  this 
opinion,  you  might  remember  that  at  the  oral  argument 
last  year  we  discussed  in  some  detail  some  of  those  experi¬ 
mental  things  which  we  had  done,  such  as  the  development 
of  air  shrimp  movements  and  our  part  in  the  development 
of  proper  packaging  and  shipping  procedures  for  the  car¬ 
riage  of  baby  chicks  throughout  the  central  part  of  the 
country  and  down  into  Caribbean,  yet  this  tentative  opin¬ 
ion  fails  to  recognize  those  facts. 

Mr.  Ryan:  Mr.  Maurer,  how  many  all-cargo  planes  has 
Chicago  and  Southern  been  operating? 

Mr.  Maurer:  Not  a  one.  We  operate  our  entire  service 
in  combination  plane  activity. 

i  •  •  •  i 

34602 

•  •  «  •  # 

Oral  Argument  of  D.  Franklin  Kell 
on  Behalf  of  Delta  Airlines,  Incorporated 

i  •  •  t  • 

34613 

#  •  •  •  • 

Mr.  Ryan:  Mr.  Kell,  how  do  you  establish  potential? 

Mr.  Kell:  Well,  w'e  have  been  through  many  a  case,  Mr. 
Ryan,  and  we  usually  attempt  to  make  some  estimate  of  it, 
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just  as  we  do  with  respect  to  passengers.  Now,  I  could  talk 
about  potential  all  day. 

Mr.  Ryan :  We  had  plenty  of  estimates  all  the  way  from 
one  billion  to  I  don’t  know  how  many  billions. 

Mr.  Kell:  Yes,  I  think  we  have  some  real  unrealistic 
estimates  in  this  case. 

#  *  *  •  # 

Oral  Argument  of  E.  Smythe  Gambrell 
Representing  Eastern  Airlines 

*  *  #  •  • 

34620 

•  •  •  t  i 

Chairman  O’Connell:  What  has  been  Eastern’s  experi¬ 
ence  with  respect  to  its  cargo  operations?  You  indi¬ 
cated  that  they  had  a  very  low  load  factor  going  north  and 
a  fairly  decent  one,  I  gather,  going  south.  Would  you  say 
generally  that  Eastern  had  found  its  cargo  operations 
profitable  or  unprofitable  in  the  past? 

34621  Mr.  Gambrell:  I  would  say  that  generally  speak¬ 
ing  cargo  operations  have  not  been  profitable,  but 

that  we  feel  as  a  part  of  our  program  of  a  broad  certificate 
we  ought  to  go  ahead  and  do  the  job,  experiment  with  it 
and  make  it  profitable. 

#  #  #  •  • 

34622 

i  •  •  i  • 

Chairman  O’Connell :  If  I  understand  you  correctly,  you 
would  anticipate  that  the  least  of  the  diversion  would  take 
place  in  connection  with  the  service  that  you  provide  in 
combination  planes? 

Mr.  Gambrell:  Yes,  I  think  it  would,  yes.  I  do  not  think 
there  is  any  doubt  about  that,  because  that  is  the  least 
profitable  part  of  the  freight  business — I  mean  it  is  usually 
smaller  items  to  little  places.  The  heavy  freight  moves  be¬ 
tween  the  big  centers  more. 


i 
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Chairman  O’Connell:  I  think  it  was  argued  here  some¬ 
what  earlier  that  that  was  the  most  desirable  type  of  busi¬ 
ness  for  the  certificated  carriers  to  keep,  in  that  they  were 
providing  the  service  in  the  combination  planes  in  any  event 
and  that  by  carrying  freight  basis  on  even  an  added  cost 
basis,  why  that  type  of  business  was  even  more  important. 

Mr.  Gambrell :  I  do  not  think  that  is  so.  I  t  takes  a  lot  of 
soliciting  and  a  lot  of  handling  and  those  are  small  items 
for  the  most  part. 

•  *  *  •  • 

34628 

•  #  *  •  • 

Oral  Argument  of  Richard  A.  Fitzgerald 
on  Behalf  of  National  Airlines 

•  •  ♦  •  • 

34635 

•  •  •  •  • 

Frankly,  we  would  not  be  much  concerned  about  the  cer¬ 
tification  of  an  air  freight  carrier  in  our  area,  if  we  were 
not  fully  convinced  that  these  carriers  would  immediately 
start  clamoring  for  and  would  be  successful  in  obtaining, 
some  sort  of  support  for  their  operations,  because 

34636  we  feel  it  would  fail. 

Mr.  Ryan:  That  is  the  real  thing  behind  this 
case,  is  it  not,  behind  the  opposition  ?  That  is  the  real  fear, 
is  it  not?  It  is  not  worry  about  a  battle  over  potential, 
because  the  potential  has  not  come  into  existence  yet. 

Mr.  Fitzgerald:  It  certainly  is. 

Mr.  Ryan:  The  real  issue,  here,  the  real  fear  is  that 
this  will  result  in  prices  which  will  end  up  with  affirmative 
certification  on  a  mail  basis  of  new  carriers? 

Mr.  Fitzgerald:  Directed  to  the  air  freight  potential, 
Your  Honor,  that  is  right.  We  do  feel  that  there  would  be 
a  substantial  diversion  of  our  present  traffic,  our  present 
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freight  traffic  which  does  presently  assume  an  important 
part  in  our  revenue  picture. 

Chairman  O’Connell :  Is  your  freight  operation  profitable 
or  unprofitable? 

Mr.  Fitzgerald:  Mr.  Chairman,  I  feel  they  are  as  prof¬ 
itable  as  our  other  operations. 

Chairman  O’Connell:  I  do  not  know  that  that  is  a  par¬ 
ticularly  illuminating  answer. 

Mr.  Fitzgerald :  The  rest  of  the  time,  as  the  Board  knows, 
we  are  not  breaking  even  before  mail  pay  and  I  believe 
that  the  freight  operations,  generally,  probably  do  pay 
for  themselves  and  somewhat  over  the  added  cost.  As  a 
matter  of  fact,  one  of  the  reasons  that  our  air  freight  is 
successful  is  that  w’e  do  not  operate  regular  schedules  with 
all-cargo  aircraft.  We  tried  that  and  had  to  abandon  it 
because  it  did  not  work. 

Chairman  O’Connell:  Do  you  have  all-cargo? 

Mr.  Fitzgerald:  Yes,  we  are  not  operating  on  regular 
schedules,  although  we  have  tried  it  out  a  couple  of 
34637  times,  and  there  just  was  not  enough  traffic  to  make 
it  pay,  so  those  aircraft  are  now  available  when 
there  is  demand  for  them.  Otherwise,  the  traffic  is  carried 
on  the  combination  aircraft.  We  do  operate  a  DC-4  pas¬ 
senger  airplane  which  is  designed  for  the  purpose  of  serv¬ 
ing  the  cargo  business  and  it  operates  overnight. 

Chairman  O’Connell:  When  I  asked  the  question,  I  was 
assuming  that  you  were  probably  operating  some  all-cargo 
operations. 

Mr.  Fitzgerald:  Not  on  a  regular  scheduled  basis  at  the 
present  time.  We  do  have  all-cargo  planes  available,  when¬ 
ever  there  is  a  need  for  them. 

Mr.  Ryan :  How  many  do  you  have  ? 

Mr.  Fitzgerald:  Two  DC-4’s. 

•  ••ft 
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Oral  Argument  of  Seth  Richardson 

34641  •  *  *  •  * 

Oral  Argument  of  Seth  Richardson 
on  Behalf  of  Northwest  Airlines 

34644  •  •  *  •  # 

It  occurs  to  me  that  in  the  State  case,  if  you  have  the 

power  today  to  put  in  a  line  between  Seattle  and  the  Twin 

I  Cities  and  Detroit,  then  in  the  State  Airlines  case  you  had 
a  right  to  put  a  line  across  the  mountains. 

And  it  never  occurred  to  you  or  anybody  else  at  that 
time  that  you  had  any  power  that  would  permit  you  to  go 
!  out  and  put  a  line  where  “you”  thought  convenience  and 
necessity  warranted  the  line. 

!  Your  attorney  did  not  present  it.  It  was  not  argued  to 
the  Court.  The  Court  of  Appeals  makes  no  reference  to 
any  such  supposed  power  in  the  Board.  And  yet  if  you  had 
I  the  power,  Mr.  Chairman,  if  you  have  it  now,  you  had  it 
then. 

i  If  you  can  say  “There  is  to  be  a  line  between  Seattle  and 
i  Minneapolis,  to  carry  freight”  although  you  have  already 
certificated  one  air  line  to  carry  freight  between  those 
two,  if  you  can  do  that,  you  could  have,  in  the  State  case, 
i  said  “We,  of  our  own  motion,  determine  that  there  ought  to 
be  a  line  across  the  mountains  and  we  want  Piedmont  to 
fly  it,”  and  your  power  would  have  been  complete. 

The  fact  that  it  was  not  made  leads  me  to  think  that 
the  promotional  power  to  which  the  Board  refers  in  its 
tentative  opinion  is  an  afterthought  that  has  been 

34645  indulged  in  without  taking  cognizance  of  the  fact 
that  a  proper  interpretation  of  the  Act  means  that 

if  an  applicant  has  opened  the  door  and  comes  before  you 
with  an  application,  then  you  are  to  use  the  powers  in 
i  Section  2,  but  until  an  applicant  opens  that  door  I  have  an 
idea  the  door  won’t  be  opened, 
i  Mr.  Ryan:  I  think  the  Board  did  not  intend  in  its  opin- 
I  ion  to  suggest  that  the  promotional  power,  the  exercise  of 
promotional  power  could  be  made  in  derogation  of  any 
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constitutional  right  to  a  fair  hearing,  or  of  the  requirement 
affirmed  by  the  court  in  the  Piedmont  case  to  which  you 
call  attention. 

Mr.  Richardson:  And  the  provisions  of  401. 

Mr.  Ryan:  Yes.  I  mean  to  say  that  the  promotional 
power  still  must  be  within  the  machinery  of  the  Act. 

*  #  #  •  ♦ 

34669 

•  *  #  #  • 

Oral  Argument  of  Paul  M.  Godehn 

i  on  Behalf  of  United  Air  Lines 

*  *  #  •  • 

34684 

•  *  #  •  • 

Mr.  Ryan:  Is  that  the  real  fear  behind  this  opposition 
to  the  tentative  opinion,  that  inevitably  there  will  be  a 
certification  for  mail? 

4 

Mr.  Godehn:  Even  if  I  had  some  positive  assurance, 
which  is  impossible  in  my  opinion,  that  they  never  would 
get  mail,  that  they  never  would  get  passengers,  that  they 
never  would  get  express,  I  still  would  hate  to  see  this  kind 
of  law  made  and  certificates  awarded,  in  spite  of  the  fact 
there  is  no  evidence  to  sustain  a  finding  that  the  operation 
will  be  a  profitable  one. 

I  say  this  Board  has  no  right  to  knowingly  inflict  on  the 
public  commercial  failures,  or  to  issue  certificates  with  a 
disregard  of  whether  or  not  the  operation  will  be  a 

34685  failure. 

Mr.  Ryan:  I  agree  with  you  on  that.  From  the 
amount  of  time  you  were  giving  to  the  potentiality  of  a 
mail  certification,  I  inferred  that  you  thought  that  that 
was  really  one  of  the  major  reasons  why  these  three  car¬ 
riers  should  not  come  through. 

Mr.  Godehn :  That  is  one  of  the  reasons.  If  this  opinion 
becomes  final,  I  expect  to  be  down  here  again. 

Mr.  Ryan:  Of  course,  what  will  happen  in  the  future  is 
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necessarily  pure  speculation,  is  it  not?  I  can  speculate  on 
it,  but  I  do  not  know  and  neither  do  you. 

Mr.  Godehn :  I  can  say  that  there  has  never  been  a  case 
in  the  history  of  this  Board  which  has  been  so  completely 
lifted  out  of  the  realm  of  opinion,  and  placed  into  the  realm 
of  fact  as  this  case,  and  on  the  other  hand,  there  never  has 
been  a  decision  of  this  Board  that  has  been  so  full  of  specu¬ 
lation  and  conjecture  as  this  decision.  You  have  facts  in¬ 
stead  of  opinions  in  this  case  and  you  have  not  used  them. 

Mr.  Ryan:  I  have  heard  that  charge  made  on  so  many 
opinions — 

Mr.  Godehn  (Interposing) :  You  are  hardened  to  it. 

Mr.  Ryan  (Continuing) :  I  would  have  taken  it  much 
more  seriously  if  wre  were  taken  into  court  on  those  past 
decisions. 

I  recall  very  well  when  the  first  exemption  was  made  of 
the  air  freight  people.  I  was  certain  that  United  was  going 
to  take  that  case  into  court  and  find  out  whether  we  had 
the  power  to  do  that,  but  United  and  some  other  carriers 
marched  right  up  the  Hill  and  then  marched  right  down 
again  and  we  never  did  get  a  decision. 

34686  Mr.  Godehn:  On  the  other  hand,  I  repeatedly 
invited  this  Board  to  write  an  opinion  stating  the 
legal  grounds  upon  which  you  claimed  the  power  existed, 
but  this  Board  just  ruled. 

You  have  referred  to  other  opinions.  I  know  of  no  other 
case  that  you  have  had  before  you  where  an  applicant  for 
a  certificate  has  actually  been  operating  for  two  years 
and  had  two  years  of  actual  facts  behind  him  before  you 
had  to  make  a  decision  as  to  whether  the  service  should  be 
authorized. 

That  is  a  unique  situation,  as  far  as  I  recall. 

•  •  #  •  • 

34771 

•  •  •  •  i 

Oral  Argument  of  E.  H.  Pickering 
on  Behalf  of  Airnews,  Inc. 

•  •  #  •  • 

I  do  feel  that  it  is  necessary  to  correct  any  impressions 
you  may  have  gotten  from  a  few  misrepresentations  made 
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by  Braniff’s  attorney  yesterday.  I  feel  first  of  all  that  it 
was  made  perfectly  clear  at  the  previous  oral  argument 
and  again  at  the  rehearing  as  well  as  in  briefs  and  1  wifi 
reiterate  it  now — Airnews  is  not  seeking  a  certificate  to 
carry  mail.  We  don’t  want  mail;  1  think  that  should  be 
clear  enough  even  for  Branifi  to  understand. 

•  *  *  •  • 

34778 

•  #  *  •  • 

Braniff  claims  that  your  consideration  of  public  conve¬ 
nience  and  necessity  that  can  be  served  by  Airnews  is  based 
solely  on  surmise  and  speculation.  It  seems  to  me,  on  the 
other  hand,  that  in  this  south  Texas  area  containing  over 
a  half  million  people  engaged  in  producing  the  fruit  of  a 
very  fertile  soil  in  a  region  quite  remote  from  the  rest  of 
the  country,  that  you  have  found  the  obvious  solution  there 
must  be  traffic  potential  between  them. 

Mr.  Jones:  We  don’t  find  it.  You  are  supposed  to  pro¬ 
duce  it.  The  burden  of  proof  is  up  to  the  carrier  applicant 
and  I  find  nothing  in  the  record  showing  any  convincing 
evidence  that  you  made  any  proof  of  any  traffic  in  the  car¬ 
riage  of  the  product  of  the  magic  Valley  to  any  points  in 
the  United  States  at  a  price  which  you  are  willing  or  can 
meet  and  make  a  profit.  Have  you  anything  in  the  record? 

Mr.  Pickering:  We  have  18  pages  of  information  on  it 
in  the  record. 

34779  Mr.  Jones:  You  have  18  pages  of  surmise  and 
conjecture,  but  have  you  got  any  proof  at  all? 

Mr.  Pickering:  We  cannot  point  to  a  single  shipper  on 
Airnews,  sir,  nor  on  any  other  airline. 

Mr.  Jones:  And  the  proof  of  what  it  now  moves  by  re¬ 
frigerated  trucks  and  car. 

Mr.  Pickering:  Over  20,000  carloads  a  season. 

Mr.  Jones:  And  at  what  price? 

Mr.  Pickering :  At  the  prevailing  prices  of  surface  trans- 
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portation.  It  is  a  little  higher  because  there  is  a  differen¬ 
tial  that  acts  against  the  Valley. 

Mr.  Jones:  Do  you  remember  what  that  price  is? 

Mr.  Pickering:  Not  offhand  I  don’t. 

Mr.  Ryan:  Were  shipper  witnesses  put  on  the  stand  to 
testify  that  they  would  be  ready  and  willing  to  ship  by  air 
at  a  reasonable  price? 

Mr.  Pickering:  No,  sir,  nothing  like  that  was  attempted. 

Mr.  Jones:  The  proof  that  there  is  many,  many  carloads 
of  stuff  traveling  from  the  magic  Valley  to  New  York  at, 
say,  2Yo  cents  a  pound,  would  be  no  proof  that  you  are 
going  to  pick  that  up  and  carry  it  up  at  20  cents  a  pound. 

Mr.  Pickering:  I  think  that  we  will  develop  a  type  of 
traffic  that  is  not  moving  today.  It  has  been  discussed  be¬ 
fore.  It  is  something  extra  in  tree-ripened,  vine-ripened, 
semi-tropical  produce.  Because  this  is  the  southernmost 
point  in  the  US,  it  is  a  semi-tropical  climate.  I  am  speak¬ 
ing  of  papayas,  mangoes,  and  I  am  stymied  because  some 
of  this  information  is  not  in  the  record. 

•  •  •  •  • 

34783 

•  *  #  •  • 

No,  gentlemen,  they  have  in  mind  the  same  thing  that 
you  had  in  mind  when,  in  your  tentative  decision,  you  said 
!  that  it  was  the  potential  air  freight  business  upon  which 
this  case  is  based — this  same  potential  Braniff  is  com¬ 
pletely  disclaiming  and  is  the  only  logical  reason  why 
they  should  be  so  incensed  against  us.  Gentlemen,  I  think 
Braniff  has  proven  our  case. 

Mr.  Jones:  Have  you  proven  your  case?  That  is  the 
problem. 

Mr.  Pickering:  Every  other  applicant  in  this  case,  I 
believe,  has  had  an  opportunity  to  prove  his  case  by  operat¬ 
ing  under  292.5  and  developing  business,  some  business  at 
least.  We  haven’t  been  able  to.  We  would  have  been  limited 
to  taking  something  into  San  Antonio,  competing  directly 
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with  a  very  short  overnight  truck  haul.  We  couldn’t  have 
turned  our  produce  or  our  shipments  over  to  anybody  be¬ 
cause  everybody  else  was  engaged  in  interstate  commerce. 

Mr.  Jones:  I  know’,  but  that  still  doesn’t  answer  it,  be¬ 
cause  as  I  understand  the  law’  requires  the  applicant  to 
prove  his  case  and  not  the  Board  to  prove  it  for  him  or 
an  intervenor  to  prove  it  for  him.  You  have  the  burden  of 
going  forward  and  proving  by  substantial  and  con- 

34784  vincing  evidence  and  on  the  record  that  you  can 
establish  a  need,  a  public  need  and  furnish  a  public 

convenience  in  an  all-cargo  field.  Now’  the  question  is  not 
whether  there  is  a  possibility  that  it  might  be  there,  but 
still  you  haven’t  met  the  requirements  unless  you  proved 
your  case. 

Mr.  Pickering:  We  have  shown  w’hat  is  produced  in  this 
area.  We  have  shown  that  nobody  else  is  soliciting  the 
business — 

Mr.  Jones:  Have  you  proven  that  it  will  move  or  are 
you  just  guessing? 

34785 

•  *  •  •  # 

It  just  doesn’t  move  and  that  is  the  history  in  Califor¬ 
nia.  It  hasn’t  moved  yet  and  won’t  move  until  the  market 
pattern  is  completely  changed.  What  have  you  given  us 
in  evidence? 

Mr.  Pickering:  At  the  present  time,  there  is  none  of 
that  material  moving  out  of  the  Valley. 

Mr.  Jones:  What  proof  have  you  given  to  the  Board 
that  the  mere  fact  of  handing  you  a  certificate  will  make 
it  move? 

Mr.  Pickering:  We  have  the  product,  we  have  the 
facilities  to  move  it,  we  have  our  own  storage  points, 
both  in  the  Valley  and  in  San  Antonio,  we  have  arrange¬ 
ments  made  for  connections  with  other  carriers.  We  have 
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a  production  that  is  not  moving.  As  you  say,  the  price 
differential  is  great.  However,  we  are  closer  by  half  to 
the  market  than  California,  if  you  will  permit  me. 

1  think  that  the  price  differential  will  be  reduced,  1 
think  it  will  move,  1  think  it  stands  to  reason  that  it 
will,  not  in  great  quantities,  no.  This  thing  has  to  be  de¬ 
veloped  over  time  and  we  are  in  the  very  fortunate 
position  of  being  able  to  do  that.  We  are  conducting  the 
service  anyway.  We  will  continue  to  conduct  it.  If  we 
can  develop  this  market,  if  we  can  develop  these  prod¬ 
ucts,  if  we  can  develop  methods  of  shipment, 
34786  that  is  all  to  our  advantage. 

*  #  *  #  * 

34788 

Oral  Argument  of  Norman  L.  Meyers 
on  Behalf  of  Flying  Tiger  Line,  Inc. 

*  *  m  •  • 

34812 

•  •  •  •  i 

Chairman  O’Connell:  I  had  thought  that  the  argument 
in  part,  at  least,  ran  to  the  question  as  to  whether  we, 
with  propriety,  could  indulge  in  what  one  might  call 
prophecies  or  envisaging  the  shape  of  things  to  come  as 
distinguished  from  whether  we  must.  It  had  seemed  to 
me  that  with  a  certain  degree  of  propriety  an  adminis¬ 
trative  agency  such  as  this  must  indulge  or  at  least  can 
indulge  in  a  degree  of  prophecy  in  the  sense  of  attempt¬ 
ing  to  shape  its  decisions  based  upon  something  less  than 
a  completely  cold,  hard  factual  record  of  things  which 
have  happened.  That  is  just  an  observation  which  may 
form  the  subject  of  judicial  review. 

Mr.  Jones:  Mr.  Chairman,  I  tried  to  point  out  that 
surely  we  could  make  an  estimate  but  that  estimate  must 


1418 


Oral  Argument  of  Norman  L.  Meyers 

be  bottomed  on  facts.  If  you  make  a  reasonable  estimate 
bottomed  on  facts,  that  satisfies  the  law.  Still  you  have 
to  have  your  bottom  of  facts;  there  is  where  we 
34813  differ. 

Chairman  O’Connell:  That  is  true.  We  agree  up 
to  that  point. 

•  #  #  •  * 

34817 

•  *  #  •  • 

1  Chairman  O’Connell:  Are  there  any  other  questions? 

Mr.  Jones:  Yes,  I  have  one  more.  Going  back 

34818  to  the  Chairman’s  question  about  this  cargo- 
passenger  business  that  you  are  conducting,  and 

taking  a  look  at  what  you  call  the  red  badge  of  courage 
over  there,  it  would  indicate  that  in  the  last  quarter  of 
1949  you  received  in  gross  revenues  from  the  renting  of 
your  C-54’s  around  $388,000.  Is  that  not  right? 

Mr.  Mevers:  If  that  is  the  arithmetic,  that  is  correct. 
I  can  explain  that  readily  enough. 

Mr.  Jones:  That  would  mean  that  that  is  for  the 
quarter  which  would  mean  that  per  month  you  would  net 
around  $130,000  for  the  renting  of  two  DC-4’s.  You  have 
four  that  you  are  using  practically  full  blast  in  your 
cargo  business  and  you  are  only  renting  your  surplus 
two.  That  would  give  us  $130,000  per  month,  or  $65,000 
per  month  for  renting  one  DC-4.  That  is  pretty  good 
money. 

Mr.  Meyers:  I  would  have  to  check  the  figures. 

Mr.  Jones:  I  think  your  figures  must  be  wrong,  that 
you  must  be  renting  more  54’s  to  get  that  kind  of  money. 

Mr.  Meyers:  There  is  nobody  from  the  Philippine 
Airlines  in  the  room.  We  have  leased  a  plane  to  the  Phil¬ 
ippine  Airlines. 

Mr.  Jones:  This  is  the  last  quarter  I  am  talking  about, 
the  first  quarter  of  1949. 
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Mr.  Meyers:  We  had  a  very  profitable  lease  for  one 
plane  and  1  would  have  to  check  as  to  who  the  second 
plane  was  leased  to  and  what  the  rates  were. 

Mr.  Jones:  Anybody  that  can  get  $65,000  for  that  is 
doing  pretty  well. 

Mr.  Meyers:  That  is  gross  you  are  speaking  of  and 
not  net. 

34S19  Mr.  Jones:  You  stated  that  you  had  quite  a 
practice  of  leasing  the  plane  with  the  crew  and 
fully  equipped  and  manned. 

Mr.  Meyers:  I  have  been  informed  that  we  also  had 
a  lot  of  maintenance  revenue.  We  have  a  maintenance 
shop  which  is  larger  than  our  present  needs,  and  large 
enough  to  take  care  of  our  future  needs.  We  are  taking 
outside  maintenance.  We  have  done  a  lot  of  work  on 
maintenance  contracts.  I  will  be  glad  to  give  you  the 
break-down  of  our  outside  maintenance  and  our  activi¬ 
ties  of  that  sort. 

Mr.  Jones:  What  I  am  getting  at  is  what  troubled  Mr. 
Lee  and  myself.  There  is  no  proof  of  fitness,  willingness 
and  ability  to  lose  money  in  the  air  cargo  business  and 
make  it  on  something  else,  necessarily. 

Mr.  Meyers:  That  is  correct. 

Mr.  Jones:  If  you  are  looking  at  something  else  it 
doesn’t  subtract  from  your  air  cargo  business.  But  if 
we  are  looking  at  air  cargo,  we  want  to  see  if  we  are 
certificating  airlines  into  a  new  business  which  has  rea¬ 
sonable  opportunities  to  make  a  profit  or  if  we  are  cer¬ 
tificating  new  airlines  into  a  business  that  cannot  make 
a  profit  under  present  conditions. 

Mr.  Meyers:  I  think  that  is  certainly  a  proper  scope 
of  inquiry.  I  again  call  your  attention  to  the  change  in 
the  loss  figures  when  we  had  a  minimum  rate  order. 

Mr.  Jones:  One  of  those  things  would  be  that  any 
j  airline  flying  from  New  York  to  Philadelphia,  Kansas 


1420 


Oral  Argument  of  William  E.  Miller 

City,  Chicago,  Detroit,  Los  Angeles  and  San  Francisco, 
which  really  taps  the  large  traffic  centers,  if  it  can’t  make 
money,  you  can’t  make  money. 

34820  Mr.  Meyers:  The  indication  is  not  that  you 

•  can’t  make  money.  The  indication  is  that  the  re¬ 

versal  of  trend  is  startling  in  one  quarter. 

Mr.  Jones:  That  is  true,  but  it  is  not  broken  down.  If 
you  made  $65,000  for  the  rental  of  planes  each  month 
it  would  be  better  to  go  into  the  plane  renting  business 
than  the  cargo  business.  If  you  rented  all  your  six  planes 
and  you  multiplied  that  by  three,  you  would  really  get 
yourself  back  on  a  sound  footing. 

Mr.  Meyers:  Mr.  Godehn  yesterday  suggested  that  we 
ought  to  take  our  marbles  and  go  into  some  other  busi¬ 
ness  and  play  and  we  would  make  some  money,  maybe  in 
the  juke  box  business.  The  business  judgment  of  this 
company  is  that  there  is  a  sound  freight  business  to  be 
made.  We  think  we  are  the  ones  who  can  make  it. 

Mr.  Jones:  There  is  a  sound  freight  business  to  be 
made,  but  I  have  been  seeking  for  evidence  of  that.  That 
is  not  proven  by  making  money  by  leasing  planes  to 
292.1  carriers. 

Mr.  Meyers:  We  didn’t  say  that  it  did. 

•  #  #  •  • 

34821 

Oral  Argument  of  William  E.  Miller 
on  Behalf  of  Slick  Airways 

•  #  *  •  • 

34828 

i  •  •  i  • 

Mr.  Jones:  I  am  taking  no  sides.  I  have  tried  to  take 
no  sides  here.  I  perhaps  took  what  has  been  called  a 
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legalistic  side,  i  merely  stated  that  Congress  gave  us  a 
law  to  go  by  and  that  law,  as  1  tried  to  explain  in  45 
pages  which  could  be  interpreted  incorrectly  it  you  want 
to  interpret  it  that  way,  gave  us  this  duty  to  perform 
and  1  didn’t  think  we  were  performing  it  unless  we  de¬ 
cided  a  case  of  public  convenience  and  necessity  on  sub¬ 
stantial  evidence.  That  is  what  the  law  says. 

1  stated  in  my  opinion  that  if  the  carriers  had  come  in 
here  and  established  a  case  that  I  would  have  been  very 
happy  about  it,  but  they  had  Hot. 

Mr.  Miller:  Mr.  Jones,  if  I  may  be  permitted  I  am 
coming  to  that. 

•  i  •  •  • 

34835 

•  •  ♦  •  • 

Before  I  get  to  this  potential  question,  I  would  like 
to  advert  to  one  other  proposition.  There  has  been  a  lot 
in  briefs,  in  oral  argument,  in  the  American  Aviation 
Daily,  where  you  can  usually  get  a  pretty  good  preview 
of  the  opposition  arguments  in  this  case.  I  will  read, 
to  illustrate: 

“Post  Office  Department  opposition  to  all  cargo 
certificates  may  highlight  air  freight  case  oral  argu¬ 
ment  opening  before  CAB  next  Monday.” 

It  has  been  cited  and  referred  to  and  I  am  not  going 
to  take  a  lot  of  time  on  this  subject  because  I  don’t  think 
it  warrants  a  lot  of  time.  But  I  think  the  Board  might 
be  interested  in  the  testimony  of  the  Postmaster  Gen¬ 
eral  himself  on  this  subject. 

Chairman  O’Connell:  At  what  point  and  time? 

Mr.  Miller:  On  June  2nd.  It  is  very  brief. 

Chairman  O’Connell:  I  think  you  might  just  as  well 
skip  it.  I  didn’t  read  the  statement  that  the  Postmaster 
General’s  office  submitted  to  the  Board  after  the  close 
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of  the  record  in  this  case  a  month  or  two  ago.  While  he 
read  what  he  said  before  the  Congressional  Committee 
on  June  2nd,  1  think  whatever  we  know'  about  that  we 
know  about  it 

«  *  #  •  • 

34843 

•  •  #  •  • 

Again,  Mr.  Jones,  this  is  with  all  respect  and  defer¬ 
ence.  It  was  to  the  effect  that  these  perishables  just 
wouldn’t  move.  Mr.  Jones  and  Mr.  Gribbon  were  able  to 
agree  on  that  subject,  that  at  present  rates  they  wouldn’t 
move,  or  that  the  odds  were  that  they  wouldn’t  move  in 
any  volume. 

Mr.  Jones:  There  is  a  question.  If  you  have  evidence 
that  is  in  the  record  and  that  I  can  find  that  you  can 
move  it  in  any  quantity,  that  is  all  I  have  been  looking 
for.  I  have  been  looking  for  probative  evidence,  substan¬ 
tial  evidence  and  not  dreams. 

Mr.  Miller:  That  is  what  I  am  coming  to,  Mr.  Jones.. 
There  w*ere  plenty  of  estimates  that  it  would  move, 
plenty  of  studies  showing  where  it  is  and  wrhat  need  be 
done.  I  wdll  agree  with  you  a  thousand  per  cent  right  at 
the  very  outset.  It  has  been,  up  until  the  first  quarter  of 
this  year,  a  disappointing  factor  in  this  business.  It 
hasn’t  moved  in  the  volumes  that  wre  expected  it  to  move. 
It  takes  time. 

I  think  you  will  agree  with  me  that  one  of  the  things 
that  slowed  it  up  was  the  death  of  Mr.  Meyers,  who  was 
one  of  the  big  promoters  of  the  marketability  of  perish¬ 
ables  by  air.  It  has  had  its  setbacks  and  it  has  had  its 
difficulties. 

We  finally  got  a  commodity  rate  last  summer.  But  wTe 
didn’t  get  the  right  to  haul  that  stuff  from  the  points 
that  produce  it  until  about  a  month  ago  while  we  were 


* 
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engaged  in  the  hearing  of  the  directional  rate  case.  So 
it  has  been  slow.  You  may  be  interested  to  know  that 
during  the  month  of  May — and  this  will  be  in 
34844  the  record  in  our  quarterly  reports  and  be  re¬ 
flected  in  our  volume  figures — you  may  be  inter¬ 
ested  to  know  that  we  have  some  salesmen  who  have  not 
read  your  dissenting  opinion  or  Mr.  Gribbon’s  brief. 
They  don’t  know  this  stuff  won’t  move.  They  go  out  and 
sell  it  and  it  does  move.  There  are  consumers  in  Chicago 
and  Detroit  and  New  York  who  don’t  know  that  the  pre¬ 
mium  they  have  to  pay  is  too  much;  they  pay  that 
premium  and  there  are  people  who  like  those  commodi¬ 
ties  and  eat  those  commodities. 

•  #  #  •  ♦ 

34848 

•  «  •  «  • 

• 

Oral  Argument  of  Albert  F.  Beitel, 
on  Behalf  of  U.  S.  Airlines 

#  *  #  ♦  • 

34857 

•  *  ♦  •  • 

With  respect  to  the  question,  what  is  the  potential 
of  the  north-south  routes,  that  question,  it  seems  to  me, 
has  been  decided  by  the  Board’s  opinion.  The  Board 
has  examined  this  record  and  this  evidence  and  the  Board 
has-  not  only  decided  what  particular  potential 

34858  exists  for  the  purpose  of  establishing  routes,  but 
the  Board  has  decided  also  what  national  route 

pattern  it  wants. 

Mr.  Jones:  What  potential  did  it  decide  on  the  north- 
south  route?  Can  you  find  that? 

Mr.  Beitel:  The  potential  is  expressed  in  numerous 
places  in  the  Board’s  opinion. 
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Mr.  Jones:  You  said  the  Board  made  a  finding  that 
there  was  a  potential  on  the  north-south  route.  Is  there 
a  finding  in  there  to  that  effect? 

Mr.  Beitel:  Yes,  sir,  there  is  a  finding. 

Mr.  Jones:  On  the  potential? 

Mr.  Beitel:  On  the  potential.  The  Board  has  set  forth 
the  evidence  upon  which  it  has  relied  both  on  the  national 
basis  and  on  page  17  with  respect  to  the  surplus  and 
deficiency  of  agricultural  and  industrial  products  and 
having  examined  that,  made  a  general  estimate  of  the 
total  potential. 

Mr.  Jones:  Has  it  broken  it  down  to  the  north-south 
route,  what  potential  there  is  to  be  carried  on  that  route? 

Mr.  Beitel:  No,  sir,  the  Board  has  not  made  an  estimate 
in  terms  of  ton-miles  over  routes  and  the  Board  is  under 
no  obligation  to  do  so.  That  is  a  matter  of  weighing 
the  evidence. 

Mr.  Jones:  How  about  Willis?  Are  you  going  to  say 
that  this  great  reservoir,  this  general  potential  of  a 
billion  tons,  is  not  supposed  to  go  to  Willis,  but  you 
are  entitled  to  it?  There  has  been  no  specific  finding  of 
potential  between  New  York  and  Miami  so  the  billion 
tons  may  be  one-half  there,  one-tenth  there,  or  one-fourth 
there.  How  can  you  say  that  that  general  finding  of  one 
billion  tons  is  sufficient  to  justify  you  to  fly  from  New 
Y'ork  to  Miami  and  to  the  southeast  and  deny 
34S59  Willis  the  right? 

Mr.  Beitel:  In  the  first  place,  the  Board  has 
found  that  the  available  potential  in  the  north-south  route 
is  not  as  great  as  it  is  in  the  east-west  direction.  The 
reasons  therefor  are  set  forth  on  page  45. 

Mr.  Jones:  That  is  not  a  finding  of  potential. 

Mr.  Beitel:  Mr.  Jones,  that  is  a  finding  of  potential. 
You  may  not  agree  that  it  is  a  finding  of  potential  because 
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you  do  not  agree,  perhaps,  if  I  might  suggest  it,  with 
the  weight  to  be  given  evidence  and  the  manner  in  which 
issues  are  to  be  determined  here. 

Mr.  Jones:  No,  I  am  just  measuring  it  by  the  measure 
of  a  finding.  That  is  a  negative  finding  and  not  a  positive 
finding  of  any  potential. 

Mr.  Beitel:  I  have  cited  the  cases  already  where  the 
Supreme  Court  has  held  to  the  contrary.  The  St.  Paul- 
Milwaukee  and  Omaha  Case,  322  U.  S.  1. 

Mr.  Jones:  Don’t  lets  get  into  that.  I  thought  you 
were  branching  into  the  reason  why  Willis  should  or 
should  not  be  certificated  between  New  York  and  Miami 
and  your  argument  was  that  there  wasn’t  enough  potential 
for  both. 

Mr.  Beitel:  No,  sir,  I  said  that  the  Board  has  found 
as  a  fact  that  under  the  system  of  air  freight  which 
the  Board  intends  to  establish  in  this  country  there  is 
one  north-south  system  to  be  operated.  That  north-south 
system  is  the  route  which  has  been  laid  out  as  route  C 
on  the  map  in  the  front  of  the  opinion. 

I  have  said  that  U.  S.  Airlines  is  willing  to  operate 
that  route. 

34860  Mr.  Jones:  I  see  your  point.  It  is  that  the 
finding  that  there  is  only  one  north-south  route 
is  a  finding  that  there  is  only  sufficient  potential  for 
one  north-south  carrier.  Is  that  it? 

Mr.  Beitel:  Yes,  sir,  that  is  what  it  says.  Such  con¬ 
siderations  as  they  have  recited  in  the  majority  opinion 
lead  us  to  conclude  that  the  authorization  you  had  be 
for  only  one  north-south  carrier. 

•  ••it 
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34874 

•  •  #  •  • 

Oral  Argument  of  Frank  I.  McDonough 

on  Behalf  of 

City  and  Chamber  of  Commerce  of  Richmond 

Mr.  McDonough:  I  am  Frank  I.  McDonough,  Mana¬ 
ger,  Transportation  Bureau,  Richmond  Chamber  of  Com¬ 
merce,  1304  State  Planters  Bank  Building,  Richmond  19, 
Virginia. 

May  it  please  the  Board,  I  want  to  point  out  that  the 
City  of  Richmond,  Virginia,  and  the  Richmond  Chamber 
of  Commerce  have  taken  exceptions  to  the  failure  of  the 
Board  and  in  the  instant  proceedings,  to  specifically  in¬ 
clude  Richmond  within  the  boundary  of  the  northeast 
area  as  a  designated  point  for  air  freight  service, 

34875  and  to  the  further  failure  of  the  Board  to  designate 
Richmond  as  an  intermediate  point  for  service  on 

Slick  Airways,  Inc.,  authorized  route  No.  101,  and  U.  S. 
Airlines,  Inc.,  authorized  route  No.  102-B. 

•  •  *  •  • 


34876 


It  is  not  suggested  that  the  certificated  passenger  air 
lines  now  serving  Richmond  cannot  also  provide  air  cargo 
service;  but  it  is  categorically  stated  that  these  lines  can¬ 
not  provide  the  type  of  service  needed,  which  can  only 
be  provided  by  lines  specializing  in  air  cargo  freight;  and 
it  is  further  stated  that  Richmond’s  air  cargo  potential 
cannot  be  developed  until  specialized  air  cargo  service  is 
authorized  for  this  community. 


34880 


1.  The  City  and  Chamber  do  not  suggest  that  the  cer¬ 
tificated  airlines  know  nothing  about  the  air  cargo  busi- 
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ness,  that  they  do  not  have  the  necessary  equipment, 
facilities,  and  desire  to  render  air-cargo  freight  service. 
It  would  be  unfair  to  leave  the  Board  with  such  an  infer¬ 
ence.  By  the  same  token,  however,  the  categorical  state¬ 
ment  is  made  that  Richmond  remains  without  air-cargo 
service  to  date. 

•  *  #  •  • 

34881 

•  *  *  #  • 

3.  Air  freight  is  a  new  field  of  aviation.  Specialized 
cargo  airlines  have  developed  their  own  technique  in  the 
handling  of  cargo  in  bulk,  and  relatively  large  shipments 
of  goods  subject  only  to  carriage  in  freight  airplanes.  The 
City  and  Chamber  contend  that  the  type  of  freight  ser¬ 
vice  they  have  in  mind,  and  here  seek  for  Richmond, 
cannot  be  astisfactorily  handled  in  combined  freight  and 
passenger  operations,  nor  has  such  an  operation  been 
practically  demonstrated  with  any  success  by  the  passen¬ 
ger  airlines  serving  Richmond  to  date.  Furthermore, 
there  is  nothing  in  the  record  which  guarantees  to  Rich¬ 
mond  that  the  certificated  passenger  airlines  intend  to 
develop  air  cargo  service  to  a  point  of  adequacy  within 
the  near  future. 

•  *  #  •  • 

34889 

•  •  #  #  • 


Rebuttal  Argument  of  J.  F.  Bishop,  Public  Counsel 


34903 


There  is  only  time  to  make  passing  reference  to  one 
of  the  further  points — the  memorandum  of  the  Post  Office 
Department  dated  March  4,  1949. 

34904  I  cannot  close  without  lodging  the  most  earnest 
objection  on  the  legal  impropriety  of  the  use  made  in 
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the  briefs  and  argument  with  respect  to  that  memorandum. 
The  references  treat  the  memorandum  as  if  it  were  evi¬ 
dence.  It  was  never  admitted  in  evidence  nor  is  it  a  brief 
with  respect  to  this  tentative  opinion. 

Mr.  Lee:  What  memorandum  was  that? 

Mr.  Bishop:  The  memorandum  of  the  Post  Office  De¬ 
partment.  I  am  happy  to  say  it  was  not  talked  about  as 
much  here  as  it  was  in  the  briefs,  but  I  do  have  to  address 
some  remarks  to  it  because  you  will  read  the  briefs.  That 
memorandum  was  volunteered  on  March  4,  1949.  The  con¬ 
clusions  of  that  memorandum  was  never  tested  by  the  op¬ 
portunity  to  tile  rebuttal  exhibits  or  particularly  to  cross- 
examine  the  author  of  that  memorandum. 

If  the  majority  opinion  had  relied  on  that  memorandum, 
reversible  error  would  have  ensued;  yet  some  of  the 
briefs,  arguing  on  evidence  clearly  off  the  record,  urged 
the  memorandum  upon  the  majority  as  if  it  was  a  legiti¬ 
mately  offered  fact.  That  comes  with  singularly  ill  grace 
in  briefs  that  insist  on  the  most  rigid  possible  interpreta¬ 
tion  of  the  requirements  of  evidence. 

•  *  #  •  * 

34908 

•  •  •  •  • 

Mr.  Rvan :  Leave  the  document  in  the  Piedmont  case  and 
* 

go  to  the  constitutional  question  of  a  fair  hearing.  If  you 
are  representing  Northwest  Airlines  in  that  case  and  you 
looked  over  the  applications  to  find  out  in  what  respect 
Northwest  was  affected,  you  found  out  the  cases  for  San 
Francisco-Denver,  New  York-Los  Angeles,  Dallas-New 
York  and  a  lot  of  others,  but  you  found  no  Seattle-Billings, 
Montana-Twin  Cities — period.  Would  you  think  that  you 
were  under  an  obligation  to  cross-examine  Northwest  wit¬ 
nesses  upon  matters,  upon  the  question  of  the  effect  on  the 
route  between  Seattle  and  the  Twin  Cities?  Would  you  feel 
that  you  had  a  fair  hearing? 
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Mr.  Bishop :  I  wouldn’t  dare  to  come  before  you  and  say 
we  did  not  have  a  fair  hearing  after  what  we  went  through 
with  that.  That  was  all  hashed  out  at  the  hearings.  There 
was  full  notice  of  that  from  far  back,  even  assuming  what 
I  always  have  to  remind  you  is  untrue,  that  nothing  had 
been  said  about  Seattle  in  the  application. 

Taking  your  assumption,  I  would  still  say  it  is  too  late. 
I  would  be  ashamed  to  come  in  here  and  start  talking  about 
it  now. 

Mr.  Ryan:  I  am  asking  you  this  question  because  you 
recall,  in  the  Mississippi  Valley  Case  we  had  a  somewhat 
similar  problem  and  some  of  the  Board  insisted 
34909  that  we  had  a  right  to  grant  to,  I  think  Southern 
Railway,  a  route  between,  I  think  the  northern  part 
of  Louisiana  and  New  Orleans,  maybe  Memphis-New 
Orleans. 

Some  of  us  thought  that  since  the  applicant  had  not  filed 
an  application  for  that  route,  the  Board  would  be  issuing 
a  decision  which  was  subject  to  the  invalidity  of  denial 
of  a  fair  hearing  if  it  granted  that  route  to  an  applicant 
who  was  not  an  applicant  for  that  route  in  that  particular 
case. 

And  it  was  argued  there — there  has  been  a  lot  of  talk 
about  that  route  and  the  ones  who  wanted  the  route,  namely 
Southern,  had  actually  come  into  the  case  as  an  intervenor 
and  said,  “You  know,  we  would  like  to  have  that  route,” 
but  still  we  felt  that  we  were  on  pretty  thin  ground  in 
granting  that  route,  and  I  recall  that  some  of  us  including 
myself,  voted  for  the  decision  upon  the  rather  novel  propo¬ 
sition  that  the  decision  itself  guaranteed  a  reconsideration 
in  .case  those  who  had  been  denied  a  fair  hearing  wanted  to 
take  an  exception  and  that  they  did,  and  we  did  and  the 
case  is  now  pending. 

In  other  words,  I  think  I  agree  with  you  on  your  main 
propositions  as  to  the  nature  of  evidence  in  a  case  like 
this,  of  public  convenience  and  necessity,  but  it  seemed  to 
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me  that  you  were  going  beyond  the  reservation  when  you 
take  the  position  that  if  there  is  no  mention,  I  mean  in  an 
application,  no  application  for  a  route  from  Seattle  to  Twin 
Cities,  and  the  Board  undertakes  to  grant  a  route  for 
somebody  from  Seattle  to  the  Twin  Cities,  it  seems  to  me 
that  we  are  going  too  far  in  a  situation  like  that. 
34910  It  may  be  that  the  facts  are  different  here. 

Mr.  Bishop :  I  will  have  to  disagree  with  you  as 
well  as  with  Mr.  Jones.  My  own  feeling  is  rather  strong 
on  it,  to  answer  your  question,  that  the  Board  has  got  to 
do  a  job  here  and  that  does  not  give  it  license  to  give  an 
entirely  different  application  when  that  should  come  up. 
Under  the  facts  of  this  case,  all  I  can  say  is  that  I  checked 
the  certificates,  the  draft  form  of  certificates,  what  was 
proposed  to  be  given  against  a  memorandum  of  what  had 
been  asked  for. 

I  reviewed  it  mentally  to  the  extent  that  I  could,  how 
much  notice  had  been  given,  how  much  issue  had  been  made 
of  these  matters  in  the  hearings,  the  length  of  time  that 
this  question  has  been  up,  and  I  felt  that  on  the  facts  of 
this  case  and  to  the  extent  that  I  got  serious  about  it  at  all, 
in  view  of  the  actual  obligations,  that  you  haven’t  gone 
beyond  bounds,  that  you  would  be  within  the  language  of 
the  State  Airlines  decision  referring  to  modifications  of 
the  routes  applied  for  rather  than  giving  them  something 
completely  new. 

That  is  the  general  feeling  and  the  kind  of  argument 
that  I  like  to  make  before  you,  but  if  I  had  time  I  would 
read  the  certificates  to  you  with  my  little  red  check  marks 
for  the  ones  applied  for  and  the  blue  ones,  not.  Further, 
I  have  done  that  and  I  am  giving  you  my  general  conclusion. 

Mr.  Ryan:  I  was  just  apprehensive  as  to  the  thought 
of  the  lawyer  who  would  undertake  to  advise  his  client  and 
wondering  whether  the  application  would  have  much  to  do 
with  it. 

If  you  are  making  an  application  for  a  route  from  San 
Francisco  to  New  York  and  suddenly  you  wake  up  to  find 
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that  the  man  whom  you  have  been  competing  with 

34911  in  the  hearing  has  been  given  a  route  from  San 
Francisco  to  Batavia,  I  would  have  some  questions 

as  to  whether  merely  because  you  talked  about  that,  whether 
that  would  be  within  the  power  of  the  Board,  inasmuch 
as  nobody  had  filed  an  application  for  it. 

It  seems  to  me,  as  you  say,  we  have  a  job  to  do,  but 
I  do  not  attribute  infallibility  to  the  Board  in  the  dis¬ 
cussion  of  the  job,  in  the  execution  of  the  job,  and  I 
do  not  think  Congress  did,  and  Congress  gave  us  standards 
upon  which  to  operate  and  gave  us  a  series  of  rules 
within  which  we  must  implement  our  purposes.  That  is 
the  only  point  I  wanted  to  emphasize. 

Mr.  Bishop:  I  would  agree  with  that  point,  but  ob¬ 
viously  I  would  not  accept  as  at  all  applicable  in  this 
whole  picture  that  I  know  about,  any  such  extreme  case 
as  suddenly  running  in  the  San  Francisco-Batavia  seg¬ 
ment  on  a  San  Francisco-New  York  route. 

That  is  not  in  this  case. 

Mr.  Ryan:  That  is  true.  I  have  one  other  question. 
This  is  not  in  conflict  with  it,  but  I  think  it  perhaps 
supports  the  position  upon  the  nature  of  the  evidence. 
Do  you  think  the  nature  of  the  evidence  in  a  case  like 
this,  in  which  the  promotional  aspect  is  at  least  a  major 
consideration,  that  the  cases  are  more  analogous  to  those 
that  have  arisen  under  the  immigration  laws  than  cases 
of  ordinary  public  utility  cases?  In  other  words,  where 
you  cannot  make  a  mathematical  evaluation  of  the  con¬ 
siderations  that  may  move  the  Board,  where  they  just 
are  not  susceptible  of  mathematical  counts? 

34912  Mr.  Bishop:  I  feel  that  so  strongly  that  if  I 
may,  I  will  try  to  quote  something  that  you  said 

to  that  point,  which  I  will  adopt  as  my  reply  to  you. 
If  they  had  wanted  a  firm  of  accountants,  they  could 
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have  put  this  whole  problem  under  the  Interstate  Com¬ 
merce  Commission  Act  or  the  Federal  Power  Commission 
Act,  if  it  were  as  directly  related.  It  seems  to  me  that 
the  whole  origin  of  this  Act  placed  heavy  differentiation 
on  the  developmental  aspect.  That  is  why  it  was  necessary 
to  write  this  act  instead  of  a  new  title  to  the  Inter¬ 
state  Commerce  Act,  and,  again,  I  am  not  saying  that 
we  can  act  without  facts. 

Mr.  Jones:  Don’t  you  believe  that  this  developmental 
act  is  a  redundancy?  It  was  just  so  put  in  there.  The 
Board  w*as  charged  in  Section  2  to  insure  and  develop 
air  commerce  and  to  promote  the  soundness,  and  so  forth, 
but  if  they  do  the  other  things  in  the  act,  then  it  naturally 
follows  that  they  are  promoting  air  commerce. 

Mr.  Bishop:  May  I  say  my  answer  to  you  is  exactly 
no,  that  that  is  not  what  the  act  does.  My  answer  to 
you  is  that  the  act  specifically  calls  for  PC&N — public 
convenience  and  necessity,  and  defines  it,  too. 

Mr.  Jones:  Take  “two”  and  read  it  through.  Every¬ 
thing  they  say  there  you  can  leave  out  promoting  air 
commerce,  because  everything  else  they  do,  if  they  do 
that,  would  necessarily  promote  air  transport. 

Mr.  Bishop:  My  first  answer  to  that  is  that  if  they 
did  that,  it  would  not  have  had  to  be  put  in.  My  second 
answer  is  a  less  summary  answer,  and  that  is,  that  there 
is  a  substantial  difference. 

34913  Mr.  Jones:  It  serves  no  difference.  We  are 
i  just  getting  into  an  argument  on  semantics. 

Mr.  Bishop:  Yes,  I  do,  but  I  do  feel  strongly. 

•  •fit 

34914 

©  *  •  •  • 

Mr.  J  ones :  Do  you  think  that  the  item  in  the  declaration 
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of  policy  to  encourage  a  sound  air  transport  system  is  of 
equal  worth  to  promote  an  air  transport  system? 

Mr.  Bishop:  I  shall  not  go  into  mathematical  balances. 
I  can  conceive  of  one  case  in  which  the  soundness  would  be 
so  urgent — 

34915  Mr.  Jones:  I  will  frame  my  question  another 
way:  Would  you  take  the  promoting  of  the  air 
transport  system  which  would  not  be  sound,  to  be  within 
the  province  of  the  Board? 

Mr.  Bishop:  That  question  is,  “We  did  I  stop  beating 
my  wife?” 

Obviously  that  would  be  bad.  I  agree  with  that,  but  I 
don’t  agree  that  that  is  done  here. 

Mr.  J  ones :  I  am  sorry  you  object  to  my  process  of  ask¬ 
ing  questions,  but  I  find  it  is  the  only  way  of  getting  an 
answer.  My  second  question  is:  Do  you  think  the  certifi¬ 
cating  of  two  additional  carriers  between  New  York  and 
Detroit  where  four  or  five  are  already,  is  a  sound  act  on 
the  part  of  the  Board,  unless  it  has  actual,  factual  data 
which  can  permit  it  to  forecast  with  reasonable  certainty 
the  traffic  that  may  travel  or  now  travels  between  those  two 
points  ? 

Mr.  Bishop :  You  are  stating  a  hypothetical  case  that  I 
can  only  answer  one  way.  Obviously,  if  it  does  not  have 
the  facts  to  support  it,  it  is  no  good,  but  what  are  the  facts  ? 

Mr.  Jones:  The  next  point  is:  Can  you  search  the 
record — and  as  public  counsel,  you  have  very  diligently — 
found  anywhere  in  the  record  any  substantive,  probative 
facts  which  will  show  you  any  traffic  now  moving  between 
New  York  and  Detroit,  or  which  may  move  in  the  foresee¬ 
able  future? 

Mr.  Bishop :  I  will  be  very  happy  to  answer  that.  First, 
simply,  I  don’t  know,  under  the  decisions,  whether  I  have 
to  present  a  dollar  amount  for  any  particular  period.  There 
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i  is  plenty  of  data  from  which  those  things  can  be 

34916  derived,  but  first  of  all — 

Mr.  Jones:  Isn’t  that  a  very  pertinent  thing? 

Mr.  Bishop:  In  the  first  place  you  are  saying — 

Mr.  Jones:  Here  is  a  very  important  sector  of  our  air 
transport  system  which  is  a  very  important  thing  in  our 
national  economy. 

Now%  remember,  electrical  and  automobile  parts  make 
up  one  of  the  biggest  items  in  traffic  today  and  Detroit  and 
New  York  are  the  big  traffic  centers.  I  am  asking  you  in 
your  search  of  the  record  have  you  found  any  facts,  sub¬ 
stantive  facts  which  would  permit  you  to  say,  “It  is  in  the 
public  interest  to  put  in  two  more  airlines.  The  public  de¬ 
mand  needs  two  more  airlines  to  fly  cargo  between  New 
York  and  Detroit?” 

Mr.  Bishop:  The  answer  is  yes. 

Mr.  Jones:  You  find  it? 

Mr.  Bishop :  I  will  be  happy  to  search  them  out  and  give 
them  to  you  in  due  course.  Let  me  make  clear  what  my 
objection  is  there,  because  it  really  goes  to  the  essence  of 
this  case. 

Mr.  Jones:  You  have  answered  it.  We  get  back  to  what 
we  always  resolve.  There  is  a  difference  of  opinion.  The 
majority  believes  that  they  have  facts  of  evidence,  that 
there  is  evidence  in  the  record,  substantial  evidence  of 
probative  value  which  does  justify  them  to  permit  two  more 
additional  lines  carrying  cargo  to  fly  between  Detroit  and 
New  York  and  Mr.  Lee  and  myself  do  not.  It  is  a  question 
for  the  court  finally  to  decide,  if  it  is  appealed, 
whether  there  is  such  evidence  to  support  that  finding 
of  the  Board’s. 

•  •  •  •  • 

34917 

•  *  •  •  * 

(Off  the  record.) 

Chairman  O’Connell:  On  the  record. 
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Mr.  Jones:  American  Air  Navigation  Program,  state¬ 
ments  of  benefits  by  E.  W.  Russell,  appearing  before  the 
Committee  on  Interstate  and  Foreign  Commerce.  The 
whole  thing  reads,  page  20,  Air  Cargo: 

“Reliability  may  be  an  even  more  important  factor 
on  the  growth  of  air  cargo  than  in  the  development  of 
air  passenger  traffic.  The  high  degree  of  reliability  is 
necessary  to  assure  next-morning  deliveries  and  mini¬ 
mize  wholesale  and  retail  inventories  and  warehous¬ 
ing,  to  preserve  agricultural  products,  to  diminish 
advertising  and  deliveries  and  to  catch  and  even-off 
price  fluctuations  at  important  points.  Lack  of  such 
reliability  today  is  eliminating  much  of  the  economic 
value  of  air  cargo  to  the  vast  majority  of  this  potential 
market.  Our  current  domestic  air  cargo  amounts  to 
but  150  million  ton  miles  per  year — ” 

That  must  include  express. 

“The  Civil  Aeronautics  Board  in  the  Transportation 
Division,  Department  of  Commerce,  recently  reviewed 
the  many  studies  and  forecast  in  the  field  of  air  cargo 
and  at  the  same  time  investigated  available  data  on 
surface  cargo  flows.  This  group  made  esti- 
34918  mates  which  it  called  ‘little  more  than  educated 

guesses’,  that  at  present  rates  of  18  to  20  cents 
a  ton  mile,  the  annual  domestic  air  cargo  potential  is 
five  hundred  million  ton  miles,  or  more  than  three 
times  the  amount  actually  being  carried  by  air  today. 
If  the  rate  were  to  drop  to  14  or  15  cents,  the  estimated 
potential  is  1.2  billion  ton  miles.  At  9  to  10  cents,  it 
is  3  billion  ton  miles.  Even  with  its  present  limitations, 
air  cargo  has  revolutionized  the  distribution  and  ware¬ 
housing  systems  and  inventory  methods  in  ready-made 
dresses,  shoes  and  parts  of  the  electrical  equipment 
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industry.  They  have  so  extended  the  cut  flower  mar- 
ket  that  the  Southern  grower  can  sell  in  the  northern 
markets  more  cheaply  than  the  local  grower  in  the 
north.  It  has  made  air  transportation  of  some  agri¬ 
cultural  products,  such  as  baby  chickens,  common 
trade  practice.” 

I  thought  we  might  as  well  get  the  whole  story. 

Chairman  O’Connell:  Fine.  That  is  very  interesting. 
I  am  glad  to  have  it  in  the  record.  I  think  somewhere  in 
there  it  is  indicated  that  the  Civil  Aeronautics  Administra¬ 
tion  is  working  like  beavers  to  correct  that  difficulty  which 
affects  both  cargo  and  passenger  traffic  as  to  reliability  of 
certain  traffic,  which  is  one  of  the  main  objectives  of  the 
long-run  Civil  Aeronautics  Administration  program,  which 
is  important  because  of  cargo  as  well  as  passengers. 

1  Mr.  Jones:  I  only  read  it  so  that  the  whole  thing 

34919  would  be  there. 

#  •  •  •  • 

34982 

•  ••it 

Rebuttal  Argument  of  Daniel  M.  Gkibbon 
on  Behalf  of  American  Air  Lines 

#  #  #  •  • 

34983 

#  *  ♦  •  • 

When  I  took  my  chair  here  in  the  opening  day  of  the 
argument  and  projected  the  present  traffic  on  the  basis  of 
an  increase,  as  reflected  in  1949  or  1948, 1  didn’t  intend  that 
to  be  considered  as  American  Air  Lines’  estimate.  Indeed, 
it  seemed  to  me  that  that  was  a  projection  of  the  most  re¬ 
cent  statement  by  the  Board  on  the  subject. 

That  came  out  that  in  1955  there  would  be  216  million 
ton  miles  of  freight  moving.  That  may  be  right  and  it  may 
be  wrong,  but  none  the  less,  there  is  nothing  in  that 
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potential  at  that  time  that  requires  the  certification  of 
additional  carriers  to  handle  that  traffic. 

It  seemed  to  me,  therefore,  that  the  basis,  perhaps  the 
real  basis  of  decision  was  a  combination  of  two  elements, 
one  of  which  we  have  referred  to,  wrongly  or  rightly,  as 
the  specialist’s  notion.  I  don’t  think  it  is  so  much  that  a 
specialist  clause  is  effective  but  the  fact  that  these  people 
have  come  along  with  a  new  idea,  new*  technique,  new  abili¬ 
ties  that  they  think  we  don’t  have. 

Combined  with  that,  it  seems  to  me,  although  it  is  no¬ 
where  expressed  in  the  opinion,  there  is  the  fear,  suspicion 
or  belief  that  the  certificated  carriers  that  are  presently 
operating  over  exactly  the  same  routes  that  these  carriers 
are  going  to  operate  are  not  alert  to  the  potentialities  of 
freight  and  will  not  bring  about  the  proper  development 
of  freight. 

Mr.  Chairman,  may  I  go  into  that  and  discuss 
34984  those  in  reverse  order?  The  three  air  carriers  that 
presently  operate  over  the  routes  that  you  are 
going  to  certificate  two  more  carriers  over  are,  first, 
American  Air  Lines.  There  is  nothing  in  this  record  that 
shows  the  inadequacy  of  American  Air  Lines  freight  ser¬ 
vice.  It  is  all-cargo  service. 

I  think  that  is  particularly  significant  in  that  in  these 
three  days  of  argument,  not  a  single  statement  has  been 
made  by  any  applicant  here  that  American  Air  Lines  was 
providing  inadequate  service,  that  American  Air  Lines  was 
not  aggressive  and  was  not  on  its  toes,  nor  has  anything 
been  said  to  that  effect  about  United  Air  Lines  nor  could 
it  be  said  nor  has  anything  been  said  about  TWA,  the  other 
carrier  there,  with  the  exception  of  Mr.  Ryan’s  question 
to  me  on  the  first  day  of  the  argument,  was  TWA  com¬ 
peting. 

I  passed  this  to  TWA’s  counsel  and  it  never  was  an¬ 
swered,  but  the  fact  is  that  TWA  today  operates  all-cargo 
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planes,  it  carries  more  tons  of  freight  than  does  Flying 
Tigers  and  it  carries  almost  as  many  ton  miles.  There  isn’t 
any  doubt  that  no  matter  what  you  do  here,  TWA  is  going 
to  "be  in  the  freight  picture.  It  is  going  to  be  in  there  with 
a  strong  competitor. 

I  feel  that  w’e  have  suffered  from  an  application  of  what 
you  might  consider  an  off  shoot  of  the  guilt  by  association 
concept.  The  certificated  carriers  have  been  put  into  one 
lump  and  the  non-certificated  into  another  lump  and  be¬ 
cause  one  certificated  carrier  says  we  are  not  particularly 
interested  in  freight  in  our  territory,  that  admission  is 
charged  to  all  of  us. 

All  that  I  ask  you  to  do  is  to  search  this  record 
34985  and  search  these  arguments  for  any  kind  of  lax¬ 
ness,  unaggressiveness,  on  the  part  of  American 
Air  Lines. 

Mr.  Lee:  I  don’t  recall  in  any  case  where  competition 
was  involved,  that  inadequacy  of  service  was  ever  proved. 

Mr.  Gribbon:  Never  proved. 

Mr.  Lee :  That  inadequacy  of  service  w’as  proved.  It  was 
charged  against  Eastern  on  the  North-South  case  several 
times,  but  I  don’t  recall  that  it  was  ever  proved. 

Mr.  Gribbon:  I  don’t  know’  w’hether  it  was  proved.  I 
think  that  it  sometimes  wras — 

Mr.  Lee:  So,  if  you,  if  the  existing  carriers  console 
themselves  with  a  thought  that  inadequacy  has  not  been 
proved,  I  think  that  that  would  be  a  mistake,  because  prog¬ 
ress  in  this  industry  hasn’t  gone  that  way,  I  mean  it  hasn’t 
been  on  the  basis  of  waiting  until  you  prove  inadequacy,  it 
has  been  the  other  way  around.  Somebody  comes  along 
with  something  new  and  proves  that  he  can  do  it. 

Mr.  Gribbon :  Exactly,  Mr.  Lee,  and  I  would  like  to  get 
to  that  point  if  it  is  something  new,  but  I  thought  it  worth¬ 
while  to  cover  the  point  of  inadequacy,  because  it  seems  to 
me  that  that  is  one  of  the  elements  of  the  majority’s  de- 
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cision  here,  that  whether  the  service  has  been  inadequate, 
at  least  the  certificated  carriers  are  not  so  minded  or  have 
not  the  ability  to  develop  it  properly. 

Mr.  Ryan:  At  any  rate  that  hasn’t  been  used  against 
American  or  could  not  be  used. 

Mr.  Gribbon :  It  could  not  be  used  against  us,  Mr.  Ryan, 
but  at  the  same  time,  two  carriers  have  been  put  in  right 
over  our  traffic  from  Los  Angeles  and  San  Fran- 
34986  cisco  to  New  York  and  that  is  what  I  think  is  the 
unfairness  of  the  decision. 

Mr.  Ryan:  Not  on  the  ground  of  inadequacy  of  service. 

Mr.  Gribbon:  No,  I  don’t  know  that  it  was  specifically 
on  that  ground,  but  I  can’t  help  but  say  that  I  feel  the  criti¬ 
cal  issue  is  that  these  fellows  had  something  new  combined 
with  the  fear  or  suspicion  or  belief  that  we  wouldn’t  do  it, 
and  all  I  want  to  say  at  this  point  is  that  there  is  no  reason 
to  believe  on  the  basis  of  this  record  or  informed  judgment 
that  American  Air  Lines  is  not  going  to  carry  its  full  load 
in  the  freight  business  as  well  as  every  other  business  that 
it  is  in. 

Chairman  O’Connell:  It  is  perfectly  obvious  that  the 
tentative  decision  of  the  majority,  erroneously  or  other¬ 
wise,  did  indicate  that  they  believe  it  was  better  or  more 
adequate  than  some  development  in  the  freight  field  would 
be,  had  we  interjected  some  new  blood  or  carriers  in  the 
business.  Whether  that  is  a  new  idea  or  not,  you  can  develop 
that  as  you  wish.  I  don’t  propose  at  the  moment  to  argue, 
but  I  would  agree  with  you  that  one  of  the  fundamental 
beliefs,  as  far  as  I  am  concerned,  as  indicated  in  the  tenta¬ 
tive  decision,  is  that  the  air  freight  potential  and  the  sound 
development  of  the  air  business  in  the  cargo  field  would  be 
better  developed  if,  in  addition  to  the  16  certificated  car¬ 
riers  who  have  had  the  responsibility  for  developing  it  up 
to  this  time,  with  the  exception  of  the  recent  experience 
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under  the  exemption  order,  if  that  field  was  opened  to  ad¬ 
ditional  carriers  operating  on  an  all-cargo  basis. 

Mr.  Gribbon:  Is  that  because  of  the  potential,  Mr. 
Chairman,  that  exists  there? 

34987  Chairman  O’Connell:  No,  it  is  because  of  a 
variety  of  reasons.  It  is  based  on  the  belief  that 
whatever  the  size  of  the  potential  and  whatever  the  poten¬ 
tial  air  cargo  it  could  be  better  developed  if  we  had  someone 
else  in  the  business,  too. 

Mr.  Gribbon :  May  I  take  on  from  there  and  discuss  wdth 
you  the  question  of  what  do  these  carriers  have  that  is  new 
to  the  business? 

Chairman  O’Connell:  I  qualified  my  statement  by  say¬ 
ing  that  whether  or  not  it  involved  something  that  is  new, 
they  are  new  carriers.  You  can  argue  whether  or  not  you 
think  they  had  the  idea  first  or  whether  it  is  a  new  idea  or 
whether  they  are  specialists  or  what,  but  I  just  wanted  to 
make  the  general  observation  that  I  did,  that  a  part  of  my 
underlying  thinking  with  respect  to  it  is,  as  I  have  said, 
that  the  future  development  of  air  transportation, 
particularly  with  reference  to  the  development  of  the  cargo 
field,  would  be  better  if  we  had  somebody  else  in  the  busi¬ 
ness,  too.  Period.  You  go  ahead. 

•  •  *  •  • 

34992 

•  •  •  •  • 

Mr.  Ryan:  Speaking  of  the  competition  between  the 
certificated  carriers,  which  I  understand  in  your  view  is 
satisfactory,  would  you  say  that  there  would  have  been  the 
same  development  in  air  freight  if  the  competition,  the 
development  of  this  potential  had  been  left  the  last  three 
years  to  the  certificated  carriers  and  there  had  never  been 
an  exemption? 

Mr.  Gribbon:  Mr.  Ryan,  let  me  answer  that  just  as 
honestly  as  I  can.  I  am  not  sure  that  this  is  the  view  of 
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management  but  my  own  view  of  the  situation  as  I  see  it 
is  that  certainly  these  people  coming  into  the  business 
under  air  freight  gave  it  an  impteus  that  it  would  not  other¬ 
wise  have  had. 

It  gave  it  an  impetus  as  measured  by  the  number  of  dol¬ 
lars  lost  in  the  business  by  the  number  of  people  who  went 
bankrupt  and  I  think  today  we  are  perhaps  benefiting  from 
that  impetus.  I  feel  certain  that  there  was  more  traffic 
moving  in  1946  and  1947  than  otherwise  would  have 
34993  been  had  it  not  been  for  the  certificated  competi¬ 
tion.  I  am  not  nearly  so  certain  that  today  we 
wouldn’t  have  arrived  fairly  close.  I  think  today  we  would 
have  arrived  at  that  point.  The  main  difference  is  in  the 
question  of  rates.  We  have  had  a  rate  structure  that  has 
been  a  sort  of  a  topsy-turvy.  We  have  had  very  low  rates, 
some  that  we  can’t  justify  on  a  cost  basis  and  they  un¬ 
doubtedly  have  created  a  potential. 

I  am  not  sure  that  we  would  have  had  these  7  and  8  cent 
rates  if  it  hadn’t  been  for  the  non-certificated  carriers  and 
that  makes  it  difficult  to  determine  what  the  status  of  the 
ton  miles  today  would  have  been,  had  they  not  been  in  busi¬ 
ness.  But  I  think,  Mr.  Ryan,  we  make  a  mistake  if  we 
measure  this  thing  in  ton  miles. 

When  Slick  Air  was  here  in  this  first  argument  they 
totalled  up  the  freight  carried  by  the  non-certificated  car¬ 
riers  and  they  made  the  statement,  100  million  ton  miles 
can’t  be  wrong.  I  don’t  know  whether  it  be  wrong  or  right, 
but  I  don’t  think  it  proves  that  public  convenience  and 
necessity  is  going  to  be  served  by  six  carriers  and  five 
carriers  operating  for  the  same  traffic.  I  don’t  think  that 
the  act  requires  or  wdll  justify  competition  to  that  extent 

Mr.  Ryan:  Just  one  other  question  and  then  I  am 
through.  I  haven’t  heard  anyone  on  either  side  in  this  case 
who  has  envisaged  this  opinion  as  doing  any  more  than 
providing  additional  air  freight  carriers  on  a  permanent 
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basis.  In  other  words,  the  assumption  has  been,  all  the  way 
through, — no  one  has  raised  the  question — the  assumption 
has  been  that  this  is  a  permanent  decision.  No  one  has 
undertaken  to  interpret  the  opinion,  the  tentative 
34994  opinion  in  the  manner  in  which,  I,  myself,  for  ex¬ 
ample,  interpret  it,  and  that  is  as  a  continuation 
under  more  restricted  conditions  and  perhaps  more  satis¬ 
factory  conditions,  more  conducive  to  sueess,  a  continuation 
of  the  experimental  operation,  at  the  end  of  which  time, 
the  end  of  the  temporary  certificate,  the  Board  would  then 
have  a  more  valid  record  before  it  on  which  to  determine 
whether  there  should  be  these  additional  carriers  certifi¬ 
cated  on  a  temporary  basis.  Am  I  misinterpreting  the 
opinion.  Have  I  misinterpreted  the  tentative  opinion? 

Mr.  Gribbon :  Mr.  Ryan,  we  cannot  see  that  on  the  basis 
of  the  experience  you  have  had  to  date  wThy  any  additional 
experience  is  necessary  to  determine  that  we  have  got  too 
many  carriers  dividing  up  the  air  freight.  That  is  the  first 
question.  Now,  as  to  whether  this  remains  a  temporary 
exemption  or  not,  we  are  arguing  this  case  on  the  basis  of 
freight.  You  have  asked  the  question  several  times  from 
the  bench,  is  it  really  these  other  authorizations  that  you 
are  concerned  about. 

We  argue  this  case  on  the  basis  of  freight  and  we  say 
that  for  the  future  of  freight  or  the  finest  development  of 
air  freight  you  don’t  need  any  more  air  carriers  in  there, 
these  people  having  nothing  more  to  offer  except  excess 
competition  and  excess  competition  is  going  to  be  costly 
and  keep  the  volume  high  and  the  rates  low. 

Now  we  would  be  naive  if  w^e  did  not  feel  that  at  the  end 
of  five  years  it  would  be  extremely  difficult  for  this  Board 
to  cast  these  people  out,  no  matter  what  their  record  had 
been.  The  very  difficulty  that  this  Board  has  today  in 
turning  down  Charley  Willis’  crowd,  even  though 
34995  they  came  in  on  the  shortest  of  exemptions,  com¬ 
pletely  temporary  and  even  though  the  most  air 
freight  they  are  carrying  is  that  that  can  be  hauled  in  two 
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C-47’s,  I  think  illustrates  the  kind  of  pressures  that  will 
come  about  once  this  Government  agency  issues  a  certifi¬ 
cate  of  convenience  and  necessity  and  invites  the  public 
to  come  in  and  put  their  money  into  it  and  invites  em¬ 
ployees  to  come  in  and  be  employed  by  these  companies. 

I  Mr.  Ryan:  I  agree  with  you  that  there  is  always  the 
danger  of  various  pressures,  sometimes  political  pressures, 
i  sometimes  special  interests  pressures  operating  through 
political  channels,  but  I  had  hoped  that  maybe  the  time, 
someplace  along  the  line  would  come,  when  the  bar  and 
the  industry  would  credit  the  Board  with  a  fair  degree  of 
i  resistance  to  those  pressures,  but  apparently  my  hope  has 
been  of  the  substance  of  things  hoped  for  and  not  the  evi¬ 
dence  of  things  seemed. 

Mr.  Gribbon:  May  I  state  if  these  five  men  were  to  be 
on  this  Board  five  years  from  now  when  this  question 
i  comes  up  for  re-examination,  1  am  sure  everyone  here 
would  have  the  complete  confidence  that  you  gentlemen 
meant  what  you  said  today,  but  the  turn-over  is  rapid. 
Someone  comes  in  and  says,  “There  is  no  sense  to  this 
restriction,  I  am  not  responsible  for  it.” 

•  •  •  *  • 
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UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

Served : 


Dockets  Nos.  810  et  al.  and  730  et  al. 

Air  Freight  Case 

Boston-New  York-Atlanta-New  Orleans  Case 


Decided:  July  29,  1949 

The  Flying  Tiger  Line,  Inc.,  authorized  to  engage  in 
air  transportation  with  respect  to  property,  for  a  period 
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of  5  years,  between  any  point  or  points  in  any  of  tlie 
following  groups  of  points  and  any  point  or  points  in 
any  other  of  said  groups:  the  terminal  point  Los  An¬ 
geles,  the  intermediate  points  Bakersfield,  Brawley-El 
Centro,  Fresno,  Long  Beach,  Oakland,  Sacramento,  Salinas- 
Monterey,  San  JDiego,  San  Francisco,  Santa  Barbara, 
Stockton,  and  Thermal;  the  intermediate  points  Longview, 
Portland,  Seattle,  Wenatchee,  and  Yakima;  the  inter¬ 
mediate  point  Minneapolis-St.  Paul;  the  intermediate  point 
Denver;  the  intermediate  points  Des  Moines  and  Omaha; 
the  intermediate  points  Akron,  Chicago,  Cleveland,  Detroit, 
Fort  Wayne,  Grand  Rapids,  Milwaukee,  South  Bend,  and 
Toledo ;  the  intermediate  points  Albany,  Binghamton,  Bos¬ 
ton,  Buffalo,  Hartford,  New  Y'ork,  Newark,  Philadelphia, 
Providence,  and  Rochester;  the  intermediate  point  Rock¬ 
land;  and  the  terminal  point  Portland. 

Slick  Airways,  Inc.,  authorized  to  engage  in  air  trans¬ 
portation  with  respect  to  property,  for  a  period  of  5 
years,  between  any  point  or  points  in  any  of  the  following 
groups  of  points  and  any  point  or  points  in  any  other 
of  said  groups:  the  terminal  point  Los  Angeles,  the 
intermediate  points  Bakersfield,  Brawley-El  Centro,  Fresno, 
Long  Beach,  Oakland,  Sacramento,  Salinas-Monterey,  San 
Diego,  San  Francisco,  Santa  Barbara,  Stockton,  and  Ther¬ 
mal;  the  intermediate  point  Phoenix;  the  intermediate 
points  Browmsville,  Corpus  Christi,  Eagle  Pass,  Fort 
Worth-Dallas,  Houston,  Laredo,  Mission,  and  San  Amtonio; 
the  intermediate  point  Kansas  City ;  the  intermediate  points 
Akron,  Chicago,  Cincinnati,  Cleveland,  Columbus, 
25221  Dayton,  Detroit,  Fort  Wayne,  Indianapolis,  Louis¬ 
ville,  Peoria,  St.  Louis,  South  Bend,  and  Toledo; 
the  intermediate  points  Allentown,  Baltimore,  Boston, 
Harrisburg,  Hartford,  New  York,  Newark,  Philadelphia, 
Pittsburgh,  Providence,  Washington,  Richmond  and  Wilm- 
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ington;  tlie  intermediate  point  Rockland;  and  the  terminal 
point  .Portland. 

U.  S.  Airlines,  JLnc.,  authorised  to  engage  in  air  trans¬ 
portation  with  respect  to  property,  for  a  period  of  5  years, 

(1)  between  any  point  or  points  in  any  of  the  following 
groups  of  points  and  any  point  or  points  in  any  other 
of  said  groups:  the  terminal  point  Miami,  intermediate 
points  Atlanta,  Belle  Glade,  Fort  Myers,  Jacksonville, 
Lakeland,  Ocala,  Orlando,  Sarasota-Bradenton,  Birming¬ 
ham,  Savannah,  Tampa-St.  Petersburg,  Valdosta,  and 
West  Palm  Beach;  the  intermediate  points  Baton  Rouge, 
Gulfport-Biloxi,  Hammond,  Mobile,  Morgan  City,  and  New 
Orleans;  the  intermediate  points  Akron,  Chicago,  Cincin¬ 
nati,  Cleveland,  Columbus,  Dayton,  Detroit,  Grand  Rapids, 
Indianapolis,  Louisville,  Milwaukee,  South  Bend,  and 
Toledo;  and  the  terminal  point  Minneapolis-St.  Paul;  and 

(2)  between  any  point  or  points  in  any  of  the  following 
groups  of  points  and  any  point  or  points  in  any  other 
of  said  groups:  the  terminal  point  Miami,  intermediate 
points  Atlanta,  Belle  Glade,  Fort  Myers,  Jacksonville, 
Lakeland,  Ocala,  Orland,  Sarasota-Bradenton,  Birming¬ 
ham,  Savannah,  Tampa-St.  Petersburg,  Valdosta,  and  West 
Pahn  Beach;  the  intermediate  points  Baton  Rouge,  Gulf¬ 
port-Biloxi,  Hammond,  Mobile,  Morgan  City  and  Ne"w 
Orleans ;  the  intermediate  points  Albany,  Allentown,  Balti¬ 
more,  Binghamton,  Boston,  Buffalo,  Harrisburg,  Hartford, 
Newark,  Philadelphia,  Pittsburgh,  Providence,  Rochester, 
Washington,  Richmond  and  Wilmington,  and  the  terminal 
point  New  York. 

Aimews,  Inc.,  authorized  to  engage  in  air  transporta¬ 
tion  with  respect  to  property,  for  a  period  of  5  years, 
between  the  terminal  point  San  Antonio,  the  intermediate 
point  Beeville,  and  the  terminal  point  Corpus  Christi: 
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and  between  tlie  terminal  point  San  Antonio,  the  inter¬ 
mediate  points  McAllen  and  Harlingen,  and  the  terminal 
point  Brownsville,  subject  to  condition. 

25222  Appearances : 

1  L.  Alton  Denslow  for  Air  Borne  Lines,  Inc. 

Vernon  C.  Kohlhaas  for  Air  Cargo  Transport  Corpo¬ 
ration. 

Elwood  H.  Seal  and  E.  H.  Pickering  for  Airnews,  Inc. 
Haven  B.  Page  and  John  Ford  for  American  Air  Ex¬ 
press  Corporation. 

Coates  Lear  for  Calasia  Air  Transport. 

Leslie  Craven  and  Edward  Bierma  for  California  Eastern 
Airways,  Inc. 

Charles  H.  Murchison,  Robert  B.  Hankins ,  W.  A.  Carl¬ 
ton,  and  E.  H.  McAdams  for  Capital  Airlines,  Inc. 

Cecil  A.  Beasley,  Abbott  P.  Mills,  F.  A.  Ballard,  and 
Charles  A.  Webb  for  Flamingo  Air  Service. 

Nor  mam  L.  Meyers  and  Richard  H.  Keatings  for  The 
Flying  Tiger  Line. 

Coates  Lear,  C.  B .  Powell,  and  Harry  W.  Blair  for 
Globe  Freight  Airline,  Inc. 

Theodore  I.  Seamon  and  Chandler  Lloyd  for  Lone  Star 
Air  Cargo  Lines. 

Berdon  M.  Bell  for  Mutual  Aviation,  Inc. 

Stanley  C.  Morris  and  William  E.  Miller  for  Slick  Air¬ 
ways,  Inc. 

Vincent  L .  Gingerich  for  Standard  Airlines,  Inc. 
Albert  F.  Beitel,  John  H.  Pratt,  and  J.  D.  Culpepper, 
Jr.,  for  U.  S.  Airlines,  Inc. 

Hamilton  0.  Hale,  Henry  I.  Stimson,  and  John  S.  Rus¬ 
sell,  Jr.,  for  Willis  Air  Service. 

Howard  C.  Westwood,  Daniel  M.  Gribbon,  and  E. 
McElwain  for  American  Airlines,  Inc. 
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S.  J.  Solomon  and  J.  Raymond  Hoover  for  Atlantic 
Airlines,  Inc. 

Hubert  A.  Schneider  and  Philip  S.  Peyser  for  Braniff 
Airways,  Inc. 

R.  S.  Maurer ,  J.  M.  Verner,  and  R.  K .  Easley  for 
Chicago  and  Southern  Airlines,  Inc. 

J.  F.  GilliSj  H.  Heinrich  Spang,  E.  S.  Ridley  and 
Alexander  C.  Dick  for  Colonial  Airlines,  Inc. 

C.  Edward  Leaswre,  Ronald  C.  Kinsey,  and  S.  B.  Red¬ 
mond  for  Continental  Air  Lines,  Inc. 

Ernest  V.  Moore,  Leslie  Craven,  D.  Franklin  Kell,  and 
Marshall  D.  Kochman  for  Delta  Air  Lines,  Inc. 

E.  Smythe  Gambrell,  Harold  L.  Russell,  and  Charles 
A.  Moye,  Jr.,  for  Eastern  Air  Lines,  Inc. 

John  W.  Cross,  Richard  A.  Fitzgerald,  and  Philip  Schleit 
for  Mid-Continent  Airlines,  Inc. 

William  I.  Denning ,  John  W.  Cross,  and  Richard  A. 
Fitzgerald  for  National  Airlines,  Inc. 

Henry  E.  Foley,  T .  I.  Seamon,  and  John  Ford  for 
Northeast  Airlines,  Inc. 

Seth  Richardson,  A.  E.  Floan,  and  C.  Edward  Leaswre 
for  Northwest  Airlines,  Inc. 

J.  Howard  Hamstra  for  Pan  American  Airways,  Inc. 

Vincent  L.  Gingerich  for  Trans-Texas  Airways. 
25223  James  K.  Crimmins,  Arthur  P.  Lawler,  and 
William  A.  Reilly  for  Trans-Continental  &  Western 
Air,  Inc. 

Paul  M.  Godehn,  John  T.  Lorch,  James  Francis  Reilly , 
J.  Stanley  Stroud,  and  Floyd  M.  Rett  for  United  Air 
Lines,  Inc. 

Hugh  W.  Darling  for  Western  Air  Lines,  Inc. 

James  K.  Knudson  and  Charles  B.  Bowling  for  Depart¬ 
ment  of  Agriculture. 

Albert  Boggess  for  the  Department  of  Justice. 

D.  W.  Markham  for  the  Air  Transport  Association. 
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Norman  L.  Meyers  for  the  Air  Freight  Association. 

Clarence  A.  Barnes  for  the  Commonwealth  of  Mass¬ 
achusetts. 

Robert  M.  Howard  for  the  State  of  Rhode  Island  and 
Rhode  Island  Port  Authority. 

Harry  V.  Bair  and  Lawrence  R.  Guild  for  the  County 
of  Allegheny,  Pa. 

Philip  C.  Cocke ,  Jr.,  for  the  City  of  Asheville,  N.  C. 

Mayor  William  B.  Hartsfield  and  Frank  Shaw  for  the 
City  of  Atlanta,  Ga. 

Joseph  A.  Seolponeti  for  the  City  of  Boston,  Mass. 

Robert  Lassiter,  Jr.,  for  the  City  of  Charlotte,  N.  C. 

J.  W.  Anderson  for  the  City  of  Chattanooga,  Tenn. 

Douglas  K.  Fuller  for  the  City  of  Cincinnati,  Ohio. 

1  A.  J.  Thus,  Jr.,  for  the  City  of  Dallas,  Texas. 

Grant  Arnold,  for  the  City  of  Detroit,  Mich. 

Dudley  W.  Conner  for  the  City  of  Hattiesburg,  Miss. 

Lewis  W.  Cutrer  for  the  City  of  Houston,  Texas. 

0.  M.  Tate,  Jr.,  for  the  City  of  Knoxville,  Tenn.,  and  the 
Knoxville  Chamber  of  Commerce. 

Robert  Morrison  for  the  City  of  Lynchburg,  Va.,  and  the 
Lynchburg  Chamber  of  Commerce. 

Walter  J.  Mattison  and  Joseph  L.  Bednarek  for  the  City 
of  Milwaukee,  Wis. 

Charles  A.  Baumhouer  for  the  City  of  Mobile,  Ala.,  and 
the  Mobile  Chamber  of  Commerce. 

R.  B.  Beal,  Thomas  L.  Cummings,  and  Charles  G.  Black- 
ard  for  the  City  of  Nashville,  Tenn.,  and  the  Nashville 
Chamber  of  Commerce. 

H.  J.  Wagner,  W.  F.  Harding,  and  W.  S.  Harvey  for  the 
City  of  Norfolk,  Va. 

Mahlon  Weiss  for  the  City  of  Pensacola,  Fla.,  and  the 
Pensacola  Chamber  of  Commerce. 

Frank  F.  Truscott  and  G.  C.  Farrier  for  the  Citv  of 

10 

Philadelphia,  Pa. 
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Lester  Rose  and  John  P .  Swain  for  the  City  of  Raleigh, 
N.  C. 

Olon  A.  Rogers  and  Frank  1.  McDonough  for  the  City  of 
Richmond,  Va.,  and  the  Richmond  Chamber  of  Commerce. 

C.  E.  Hunter  for  the  City  of  Roanoke,  Va. 

Charles  E.  Norfleet  for  the  City  of  Winston-Salem  and 
Forsyth  County,  N.  C. 

G.  Stuart  Henderson  and  H.  H.  Hargreaves  for  the 
Baltimore  Association  of  Commerce. 

25224  Hamilton  O’Dunne  for  the  Baltimore  Aviation 
Commission. 

L.  E.  Foster,  A.  G.  Barker,  and  Luther  Cale  for  the 
Chamber  of  Commerce  of  Birmingham,  Ala. 

Charles  S.  Hodges  for  Charleston  Chamber  of  Commerce 
and  County  Court  of  Kenawba  County,  W.  Va. 

Mayor  Cooper  Green  and  Thomas  E.  Huey  for  the  City 
of  Birmingham,  Ala. 

Raleigh  Crumbliss  for  the  Chamber  of  Commerce  of 
Chattanooga,  Tenn. 

Robert  A.  FvlweiXer,  Jr.,  for  the  Chamber  of  Commerce 
of  Delaware,  Inc. 

William  Holden  for  the  Chamber  of  Commerce  of  Fort 
Worth,  Texas. 

Ceasar  Cone,  J.  T.  Martin,  and  John  S.  Patterson  for  the 
Greensboro-High  Point,  N.  C.,  Airport  Authority. 

Charles  Tapper  for  the  Chamber  of  Commerce  of  Hous¬ 
ton,  Texas. 

John  H.  Pratt  for  the  Minneapolis-St.  Paul  Metropoli¬ 
tan  Airports  Commission. 

Walter  J.  Knabe  for  the  Board  of  Commissioners  of 
Montgomery,  Ala. 

Howard  Waldorf  for  the  Chamber  of  Commerce  of  Oak¬ 
land,  Calif. 

Raymond  Seal,  Edward  G.  Rapier,  and  A.  P.  Frant  for 
the  Orleans  Airport  Commission  of  New  Orleans,  La. 
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Wilbur  La  Roe,  Arthur  T.  Winn,  and  William  Blum,  Jr., 
for  the  Port  of  New  York  Authority. 

Samuel  H.  Williams  for  the  Chamber  of  Commerce  and 
Board  of  Trade  of  Philadelphia,  Pa. 

Charles  S.  Gormley  for  the  Chamber  of  Commerce  of 
Pittsburgh,  Pa. 

Joseph  K.  Brown  and  Robert  T.  St.  John  for  Tri-City 
Airport  Commission. 

Albert  F.  Grisard,  J.  F.  Bishop,  Nicholas  Z apple  and 
Gabriel  J.  Batavia,  Public  Counsel. 

Appearances  were  entered  on  behalf  of  the  following 
persons  under  rule  6(a)  of  the  Board’s  Rules  of  Practice: 
Air  Dispatch,  Inc.,  Asheville-Henderson  Airport,  Ashe- 
ville-Henderson  Airport  Board,  City  of  Augusta,  Ga.,  and 
Augusta  Chamber  of  Commerce,  Chamber  of  Commerce  of 
Baton  Rouge,  La.,  City  of  Cleveland,  Ohio,  and  Cleveland 
Chamber  of  Commerce,  Elizabeth  City,  N.  C.,  and  Elizabeth 
City  Chamber  of  Commerce,  City  of  Erie,  Pa.,  Chamber 
of  Commerce  of  Jacksonville,  Fla.,  Key  Airlines,  City 
of  Laurel,  Miss.,  and  the  Laurel  Chamber  of  Commerce, 
State  of  Louisiana,  Louisiana  Department  of  Public  Works 
of  Baton  Rouge,  La.,  Louisville- Jefferson  County  Airport 
and  Louisville  Board  of  Trade,  Chamber  of  Commerce 
of  Los  Angeles,  Calif.,  City  of  Meridian,  Miss.,  and  Merid¬ 
ian  Chamber  of  Commerce,  Milwaukee  County  Board  of 
Supervisors,  Milwaukee  Association  of  Commerce,  Nor¬ 
folk  Port  Authority,  City  of  Oklahoma  City  and  the  Okla¬ 
homa  City  Chamber  of  Commerce,  City  of  Stonewall,  Miss., 
City  of  Shreveport,  La.,  and  the  City  of  Tulsa,  Okla. 
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25225 

OPINION 

BY  THE  BOARD: 

This  proceeding  involves  applications  seeking  certifi¬ 
cates  and  amendments  of  certificates  of  public  convenience 
and  necessity  under  section  401  of  the  Civil  Aeronautics 
Act  of  1938,  as  amended.  The  proposals  are  limited  to  the 
carriage  of  property  or  carriage  restricted  to  property 
and  mail  between  points  throughout  the  continental  United 
States.  In  the  Air  Freight  Case,  Docket  No.  810  et  al.,  there 
are  13  such  pending  applications.1 2  We  will  also  consider 
herein  two  applications  originally  heard  in  the  Boston-New 
Y ork-Atlanta^N ew  Orleans  Case,  Docket  No.  730  et  al.,z 
which  propose  a  property-only  service  along  that  route. 

Leave  to  intervene  in  one  or  both  of  these  cases  was 
granted  to  practically  all  of  the  certificated  air  carriers, 
the  Air  Transport  Association,  Air  Freight  Association, 
Department  of  Agriculture,  Department  of  Justice, 

25226  and  representative  civic  organizations  from  points 
throughout  the  United  States.  Public  hearings  were 

held  in  the  Air  Freight  Case  in  Fort  Worth,  Texas,  and 
Washington,  D.  C.,  before  Examiners  William  F.  Cusick 
and  R.  Vernon  Radcliffe,  who  issued  their  report.  Oppor- 

1  Air  Borne  Cargo  Lines,  Inc.,  Docket  No.  1675;  American  Air  Ex¬ 
press  Corp.,  Docket  No.  2153;  Slick  Airways,  Inc.,  Docket  No.  2243;  Mutual 
Aviation,  Inc.,  Docket  Nos.  2163  and  2298;  California  Eastern  Airways,  Inc., 
Docket  No.  2299;  U.  S.  Airlines,  Inc.,  Docket  No.  2316;  Lone  Star  Air 
Cargo  Lines,  Inc.,  Docket  No.  2326;  Air  Cargo  Transport  Corporation, 
Docket  No.  2362;  Willis  Air  Service,  Inc.,  Docket  No.  2365;  Airnews,  Inc., 
Docket  No.  2387;  Capital  Airlines,  Inc.,  Docket  No.  2400;  Flamingo  Air 
Service,  Inc.,  Docket  No.  2402;  and  The  Flying  Tiger  Line  Inc.,  Docket 
No.  2467.  A  number  of  additional  applications  at  one  time  consolidated  in 
the  proceeding  were  dismissed  either  at  the  request  of  the  parties  or  for 
lack  of  prosecution. 

2  Decided  January  27,  1948,  Order  Serial  No.  E-1156.  That  opinion 
deferred  decision  on  applications  of  Globe  Freight  Airline,  Inc.,  Docket 
No.  1998,  and  U.  S.  Airlines,  Inc.,  Docket  No.  2233,  for  consideration  at 
this  time. 
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tunity  was  afforded  all  parties  to  file  exceptions  to  the  re¬ 
port  and  briefs  in  support  thereof,  and  the  Board  heard 
oral  argument. 

Subsequent  to  the  initial  hearings  in  the  Air  Freight  and 
Bostorir-New  Y ork-Atlanta-N ew  Orleans  cases  we  promul¬ 
gated  a  regulation3  which  permitted  most  of  the  applicants 
here  concerned  to  engage  under  certain  conditions  in  the 
carriage  of  property  only  by  air  as  common  carriers.  Those 
who  qualified  availed  themselves  of  that  opportunity.'4 
Upon  petition  of  several  of  the  certificated  air  carrier  in¬ 
terveners,  and  in  order  to  have  available  full  data  relative 
to  those  operations,  a  further  hearing,  specifically  limited 
in  scope,  was  ordered5 6  in  both  proceedings  and  held  before 
Examiners  Cusick  and  Radcliffe.  Following  that  further 
hearing,  we  directed  that  the  entire  record  of  the  proceed¬ 
ings  be  certified  to  this  Board  for  initial  decision.0 
25227  Under  date  of  April  25,  1949,  we  issued  our 
tentative  opinion  in  which  we  set  forth  our  findings 
and  conclusions,  relating  to  this  case.  Within  the  time 
allowed  therein,  various  of  the  parties  filed  exceptions  to 
the  tentative  opinion  and  thereafter  opportunity  was 
afforded  all  interested  parties  to  participate  in  oral  argu¬ 
ment  before  the  Board.  We  have  given  full  consideration 
to  the  exceptions  filed,  as  well  as  to  the  arguments  made 
in  support  thereof,  and  in  addition  we  have  again  examined 
all  of  the  evidence  and  relevant  facts  of  record.  In  the 
light  of  the  foregoing,  we  have  reached  the  conclusion 
that,  with  the  exception  of  certain  modifications  which  are 

3  Section  292.5  of  the  Board’s  Economic  Regulations,  adopted  May 
5,  1947,  Regulations  Serial  No.  389. 

4  Letters  of  Registration  under  section  292.5  of  the  Economic  Regu¬ 
lations  were  issued  to:  Slick  Airways,  Inc.,  Flying  Tiger  Line  Inc.,  Cali¬ 
fornia  Eastern  Airways,  Inc.,  Flamingo  Air  Service,  Globe  Freight  Airline, 
Inc.,  U.  S.  Airlines,  Inc.,  Willis  Air  Service,  Mutual  Aviation,  Inc.,  and 
Air  Cargo  Transport  Corporation. 

5  Orders  Serial  Nos.  E-2108,  E-2109,  adopted  October  20,  1948. 

6  Order  Serial  No.  E-2311,  adopted  December  21,  1948. 
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manifest  on  the  face  of  this  opinion,  the  tentative  opinion 
reflected  what  now  becomes  our  final  determination  of  the 
issues  raised  in  the  proceeding. 

In  this  opinion  the  applicants  and  air  carrier  interveners 
will  be  referred  to  by  their  generally  accepted  short  term 
designation.  A  short  description  of  each  of  the  applicants 
is  set  forth  in  Appendix  A. 

Five  applicants  in  the  Air  Freight  Case  did  not 
participate  in  the  proceeding  subsequent  to  the  is¬ 
suance  of  the  examiners’  report,  which  recommended  de¬ 
nial  of  their  applications.  Such  failure  to  except  to  those 
recommendations,  or  to  argue  the  respective  proposals  on 
brief,  or  to  participate  in  oral  argument  before  the  Board  is 
a  failure  to  prosecute,  indicative  either  of  inability  or  unwil¬ 
lingness  to  carry  out  the  plan  of  service  proposed.  In  ad¬ 
dition  none  of  these  five  applicants  participated  in  the 
further  hearing  ordered  by  the  Board  to  complete  the 
record,  nor  did  any  of  them  place  on  record  any  special 
circumstances  which  might  justify  such  inaction. 
25228  Accordingly,  the  applications  of  Air  Borne  Cargo 
Lines,  Inc.,  Air  Cargo  Transport  Corporation, 
American  Air  Express  Corporation,  Lone  Star  Air  Cargo 
Lines,  and  Mutual  Aviation,  Inc.,  will  be  denied.  The  appli¬ 
cation  of  Mutual  Aviation,  Inc.,  for  approval  of  certain 
relationships  that  would  exist  if  it  received  a  certificate, 
Docket  No.  2163  will  be  dismissed. 

Freight  authorizations  of  certificated  air  carriers . — Sev¬ 
eral  of  the  applicants  have  challenged  the  authority  of 
the  certificated  carriers  to  transport  freight.7  The  argu¬ 
ment  is  made  that  the  authorizations  issued  in  various 
“grandfather”  cases  used  the  term  “property”  when  the 
record  in  the  proceedings  clearly  showed  that  the  appli¬ 
cants’  only  carriage  of  property  had  been  limited  to  bag- 

7  “Freight”  is  here  distinguished  as  property  moved  in  equipment  de¬ 
voted  entirely  to  property;  “express”  is  considered  to  be  property  trans¬ 
ported  in  equipment  scheduled  primarily  for  passenger  transportation. 
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gage  or  express.8  U.  S.  Airlines  further  points  out 
the  relatively  recent  dates  on  which  certificated 
carriers  filed  air  freight  tariffs  as  indicative  of  the 
carriers’  own  understanding  that  the  word  “property”  in 
certificates  awarded  them  meant  baggage  and  express  but 
not  freight. 

The  contention  is  not  valid.  Most  of  the  “grandfather” 
certificates  issued  pursuant  to  section  401(e)(1)  of  the  Act 
were  issued  to  carriers  which  had  entered  into  air  mail 
contracts  with  the  Postmaster  General.  The  “grandfather” 
provisions  of  the  Act  required  the  Civil  Aeronautics 
25229  Authority  to  issue  such  carrier  a  certificate  “with 
respect  to  mail  and  all  other  classes  of  traffic  for 
which  authorization  is  sought ”  for  all  points  between  which 
the  carrier  was  authorized  to  engage  in  the  transportation 
of  mail  (italics  supplied).  Thus  a  carrier  holding  a  mail  au¬ 
thorization  only  could  obtain  authorization  to  carry  all 
classes  of  traffic  (including  baggage,  express  and  freight). 
If  the  carrier  “sought”  the  right  to  carry  property  and 
showed  that  it  had  authorization  from  the  Postmaster 
General  for  the  carriage  of  mail,  the  carrier  was  entitled  to 
receive  a  “grandfather”  certificate  for  the  carriage  of  prop¬ 
erty  as  well  as  mail.  The  fact  that  proof  was  presented  only 
as  to  the  carriage  of  baggage  or  express  was  of  no  signifi¬ 
cance.  Indeed,  no  showing  of  the  carriage  of  any  type  of 
property  was  required. 

The  term  “property”  used  in  certificates  of  public  con¬ 
venience  and  necessity  is  broad  and  general  in  scope.  It 
includes  the  right  to  carry  freight.  In  one  of  the  earliest 
cases  on  “grandfather”  certificates0  a  carrier  requested  a 
provision  in  its  certificate  that  would  construe  the  authori¬ 
zation  to  carry  persons,  property,  and  mail  to  include  the 

8  Marquette  Air,  Grandfather  Certificate.  1  C.  A.  i  301  (1939)  ;  Mid- 
Cont.  Air.  Grandfather  Certificate,  1  C.  A.  A.  8  (1939) ;  All  American  Avia¬ 
tion,  Pick-up,  Delivery  Service,  2  C.  A.  B.  133  (1940). 

9  American  Air.  Grandfather  Certificates,  1  C.  A  A  105,  at  114. 
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right  to  carry  all  classes  of  traffic  capable  of  being  carried 
by  aircraft.  This  Board  said  that:  “The  terms 

25230  ‘persons’,  ‘property’,  and  ‘mail’  are  broad  enough 
to  include  all  classes  of  traffic  which  may  be  carried 

by  airplane.”10 

Accordingly,  we  hold  as  a  matter  of  law,  that  any  carrier 
authorized  by  its  certificate  to  carry  property  is  thereby 
authorized  to  carry  any  kind  of  property  including  bag¬ 
gage,  express,  and  freight. 

Background. — In  approaching  the  essential  questions 
herein  presented,  it  is  pertinent  to  point  out,  by  way  of 
establishing  a  background  and  adding  perspective,  that 
the  commercial  movement  of  freight  by  air,  as  distin¬ 
guished  from  the  carriage  of  mail,  baggage,  and  the  air 
express  generated  by  Railway  Express  Agency,  (R.  E.  A.) 
is  in  general  a  development  of  the  postwar  period.  While 
various  efforts  were  made  by  the  certificated  air  carriers 
and  others  to  probe  the  field  and  initiate  an  air  freight  ser¬ 
vice  in  the  early  1930’s,  none  of  these  attempts  was  con¬ 
sidered  promising  enough  to  warrant  continuation.  Dur¬ 
ing  the  period  1936  to  1943  the  contract  between  all  of  the 
then  certificated  airlines  and  the  Railway  Express  Agency 
gave  to  R.  E.  A.  the  exclusive  right  to  originate  “air  ex¬ 
press”,  which  by  definition  included  all  property  other  than 
passengers’  baggage,  and  mail.  Even  after  the  removal  of 
that  restrictive  clause,  at  the  insistence  of  this 

25231  Board,11  it  was  not  until  October  15,  1944,  that  the 
first  air  freight  tariff,  filed  by  American  Airlines, 

10  The  case  of  Crescent  Express  Lines  v.  United  States,  320  U.  S.  401, 
cited  in  support  of  the  contention  that  transportation  of  freight  is  not 
authorized  by  “grandfather”  certificates  is  clearly  distinguishable.  In  that 
case  the  question  was  whether  the  Interstate  Commerce  Commission  had 
power,  in  view  of  certain  provisions  of  the  Motor  Carrier  Act,  to  insert  in 
a  certificate  a  limitation  on  the  service  to  be  rendered  by  the  motor  carrier. 
With  respect  to  air  transportation,  as  indicated  above,  the  “grandfather” 
certificates  were  not  issued  with  a  limitation  with  respect  to  the  type  equip¬ 
ment  to  be  used  or  the  service  to  be  rendered. 

11  Railway  Express  Agreements,  4  C.  A.  B.  157  (1943). 


1456 


Opinion 

became  effective.  Tlie  Board  is,  of  course,  familiar  with 
the  growth  problems  of  the  air  transport  industry  in  the 
pre-war  period,  the  equipment  limitations  and  priority 
control  during  the  war,  the  reconversion  and  plant  expan¬ 
sion  difficulties  that  followed,  and  the  accelerated  improve¬ 
ment  of  transport  type  aircraft  brought  about  by  the  war. 

The  applicants  herein  took  note  of  the  foregoing  situa¬ 
tion,  sensed  the  growing  public  interest  in  the  movement 
of  freight  by  air  brought  about  by  military  air  cargo  opera¬ 
tions  during  the  war  emergency,  and  at  the  end  of  the  war 
acquired  relatively  low  cost  surplus  aircraft  to  embark  on 
the  still  basically  undeveloped  business  of  carrying  air 
freight.  They  have  been  operating  under  the  previously 
noted  regulation  of  the  Board.12 

The  tests  which  must  be  applied  in  determining  whether 
to  grant  or  deny  the  individual  applications  are  set  forth 
in  section  401(d)(1)  of  the  Act.13  The  central  question 
which  now  comes  before  us  under  this  section,  therefore, 
is  whether  the  public  convenience  and  necessity  require  the 
certification  of  services  by  carriers  devoting  their  entire 
efforts  to  the  carriage  of  freight.  The  guiding  considera¬ 
tions  to  be  followed  in  deciding  whether  the  trans- 
25232  portation  proposed  is  required  by  public  con¬ 
venience  and  necessity  are  contained  in  section  2 
of  the  Act.14  These  standards  have  been  applied  and  in- 

12  Note  3,  supra. 

13  Section  401(d)  (1)  provides: 

“The  Board  shall  issue  a  certificate  authorizing  the  whole  or  any 
part  of  the  transportation  covered  by  the  application,  if  it  finds  that 
the  applicant  is  fit,  willing,  and  able  to  perform  such  transportation 
properly,  and  to  conform  to  the  provisions  of  this  Act  and  the  rules, 
regulations,  and  requirements  of  the  Board  hereunder,  and  that  such 
transportation  is  required  by  the  public  convenience  and  necessity;  other¬ 
wise  such  application  shall  be  denied.” 

14  Section  2  provides: 

“In  the  exercise  and  performance  of  its  powers  and  duties  under  this 
Act,  the  Board  shall  consider  the  following,  among  other  things,  as 
being  in  the  public  interest,  and  in  accordance  with  the  public  con¬ 
venience  and  necessity —  ( Continued ) 
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terpreted  in  almost  every  case  involving  a  new  service 
which  has  been  decided  by  this  Board  They  are  broad 
statements  of  legislative  purpose,  and  are  to  be  read  by  us 
in  the  whole  and  in  their  statutory"  context.  To  apply  the 
aims  and  standards  of  sections  401  and  2  of  the  Act  in  this 
matter,  we  must  turn  to  and  examine  the  record. 

25233  Operations  under  Section  292.5 — The  certificated 
air  carriers  have  urged  that  the  applicants’  pro¬ 
posals  should  be  rejected  because  of  their  failure  to  realize 
predicted  traffic  or  profitable  operations  while  operating 
under  section  292.5  of  the  Economic  Regulations.  They  thus 
misconstrue  the  purpose  of  that  exemption  authority  and 
overlook  the  substantial  differences  between  the  operations 
it  permitted  and  those  proposed  by  the  applicants  as  cer¬ 
tificated  air  carriers.  The  regulation  recognized  that  be¬ 
cause  of  the  size  and  complexity  of  this  proceeding  it  would 
be  some  time  before  the  Board  could  reach  its  decision.  The 
services  being  rendered  were  found  to  be  in  the  public  in¬ 
terest  and  a  broader  operating  authority  was  established 


(a)  The  encouragement  and  development  of  an  air-transportation  sys¬ 
tem  properly  adapted  to  the  present  and  future  needs  of  the  foreign 
and  domestic  commerce  of  the  United  States,  of  the  Postal  Service, 
and  of  the  national  defense; 

(b)  The  regulation  of  air  transportation  in  such  manner  as  to  recog¬ 
nize  and  preserve  the  inherent  advantages  of,  assure  the  highest  degree 
of  safety  in,  and  foster  sound  economic  conditions  in,  such  transporta¬ 
tion,  and  to  improve  the  relations  between,  and  coordinate  transporta¬ 
tion  by,  air  carriers; 

(c)  The  promotion  of  adequate,  economical,  and  efficient  service  by 
air  carriers  at  reasonable  charges,  without  unjust  discriminations,  undue 
preferences  or  advantages,  or  unfair  or  destructive  competitive  prac¬ 
tices; 

(d)  Competition  to  the  extent  necessary  to  assure  the  sound  develop¬ 
ment  of  an  air-transportation  system  properly  adapted  to  the  needs  of 
the  foreign  and  domestic  commerce  of  the  United  States,  of  the  Postal 
Service,  and  of  the  national  defense; 

(e)  The  regulation  of  air  commerce  in  such  manner  as  to  best  pro¬ 
mote  its  development  and  safety;  and 

(f)  The  encouragement  and  development  of  civil  aeronautics.” 
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to  avoid,  among  other  things,  “the  probability  of  dissipa¬ 
tion  of  the  operating  staff  and  experience  of  such  carriers, 
interruption  of  operations,  loss  of  revenues,  and  probable 
loss  of  part  of  their  capital  funds”  during  the  pendency  of 
this  case.  Furthermore,  the  determination  of  points  au¬ 
thorized  for  scheduled  service  under  the  regulation  was 
necessarily  arbitrary.  For  no  applicant  were  such  points 
the  same  as  are  proposed  for  certificated  operations,  and 
many  failed  to  conform  to  an  economic  route  pattern. 

Despite  the  limitations  of  section  292.5  of  the  Economic 
Regulations  upon  the  applicants,  there  has  been  a  growth 
in  the  domestic  air  freight  traffic  handled  by  all  carriers 
from  practically  nothing  at  the  beginning  of  1946  to  116 
million  ton  miles  in  1948,  excluding  almost  30  million  ton 
miles  of  air  express,  and  excluding  also  the  property  car¬ 
riage  of  the  irregular  carriers. 

25234  The  efforts  of  the  property-only  carriers  have 
been  directed  to  holding  their  own  in  the  air  freight 
market  pending  a  decision  in  this  case.15  Since  the  authority 
granted  to  the  applicants  by  section  292.5  terminates  60 

15  TON  MILES  OF  FREIGHT  CARRIED  BY  THE 

CERTIFICATED  CARRIERS  AND 
NONCERTIFICATED  APPLICANTS 


1947 

16  Certificated 

Nonce  rtifica  ted 

Total 

1st  Quarter . 

_  8,204,369 

9,624,481 

17,828,850 

2nd  Quarter . 

.  7,739,683 

9,895,672 

17,635,355 

3rd  Quarter . 

-  8,366,355 

12,013,920 

20,380,275 

4th  Quarter . 

.  14,560,264 

13,765,812 

28,326,076 

Year  1947  . . 

.  38,870,698 

45,299,885 

84,170,583 

1948 

1st  Quarter . 

.  13,618,521 

12,466,461 

26,084,982 

2nd  Quarter . 

.  16,696,892 

12,381,099 

29,077,991 

3rd  Quarter  . . . . 

.  17,829,768 

9,917,719 

27,747,487 

4th  Quarter  . . . . , 

10,758,945 

33,051,575 

Year  1948  . . 

.  70,437,811 

45,524,224 

115,962,035 

I 
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days  after  final  decision  in  this  case,  we  find  it  difficult  to 
criticize  the  applicants  for  adopting  an  interim  policy  of 
conservation  of  capital,  which  necessarily  meant  an  absence 
of  appreciable  effort  to  develop  additional  traffic,  particu¬ 
larly  to  so-called  demand  points.  From  the  point  of  view 
of  any  shipper  whose  use  of  air  freight  would  involve  a 
considerable  change  in  his  customary  business  methods  or 
facilities,  the  tenuous  authority  of  the  applicants  logically 
tended  to  deter  any  full-scale  use  of  their  services.  On 
the  basis  of  such  considerations,  we  must  reject  the  argu¬ 
ment  that  the  applicants  have  had  full  opportunity  to  prove 
their  case  in  operations  conducted  pursuant  to  section 
292.5  of  the  Economic  Regulations. 

Nor  do  we  believe  that  a  simple  statistical  projection  of 
the  growth  of  air  freight  over  the  last  two  years  into  the 
future  is  an  adequate  basis  upon  which  to  determine  the 
demand  for  air  traffic.  Such  a  projection  would 
25235  indicate  that  by  1950  there  would  be  an  actual  air 
freight  movement  in  the  vicinity  of  200  million  ton 
miles  annually  and  250  million  ton  miles  by  1953.  While 
we  do  not  ignore  such  a  projected  figure,  we  believe  that 
the  potential  air  freight  market  is  many  times  greater  than 
this  volume  of  traffic.  With  vigorous  and  widespread  de¬ 
velopmental  and  promotional  efforts,  it  is  probable  that  a 
deeper  penetration  of  air  freight  potential  will  be  realized 
than  purely  statistical  projections  would  indicate. 

Potential  market — In  support  of  their  proposals  most 
of  the  applicants  submitted  data  of  the  type  which  are 
commonly  employed  to  show  passenger  potential  and  com¬ 
munity  of  interest  between  different  points  and  areas. 
These  data,  which  concern  population  and  population 
growth,  volume  of  wholesale  and  retail  business,  value  of 
manufactures,  per  capita  income,  postal  receipts,  income 
tax  returns,  hotel  registrations,  telephone  and  telegraph 
messages,  etc.,  have  obvious  limitations  as  evidenced  to 
support  precise  conclusions  as  to  the  volume  of  air  freight 
potential. 
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i  It  is  recognized  that  air  freight,  in  its  present  stage  at 
least,  is  a  relatively  high  cost  medium  of  transportation 
and  the  cost,  aside  from  other  factors,  would  act  as  a  deter¬ 
rent  to  any  appreciable  movement  of  the  greater  per¬ 
centage  of  products  now  moving  in  interstate  commerce. 
For  example,  air  freight  will  hardly  compete  in  any  appreci¬ 
able  degree  with  surface  transportation  for  the  carriage  of 
such  bulk  products  as  ores,  coal,  unfabricated  steel, 
25236  cotton,  wheat,  etc.  Yet  such  items  form  an  im¬ 
portant  and  essential  part  of  the  economic  life  and 
activity  of  many  areas.  In  varying  degrees  the  appli¬ 
cants  have  recognized  the  inadequacy  of  “conventional” 
data  for  estimating  air  freight  potential  and  submitted  ad¬ 
ditional  studies  relating  to  the  production  and  consumption 
of  specific  items  having  characteristics  which  render  fea¬ 
sible  their  transportation  by  air. 

There  is  general  agreement  between  the  applicants  and 
air  carrier  interveners  in  viewing  air  freight  as  an  in¬ 
creasingly  important  part  of  total  air  traffic.  As  to  the 
ultimate  air  freight  potential,  there  is  wide  divergence  be¬ 
tween  the  applicants  and  air  carrier  interveners,  and  be¬ 
tween  published  studies  made  by  companies  and  experts 
interested  in  the  field  of  air  freight.  There  is  set  forth  in 
the  margin16  a  tabulation  of  estimates  of  domestic  air 


16 


Rate 

TON-MILES 

IN  MILLIONS 

(Cents 
per  ton- 

1946 

1947 

1948 

1950 

Source  mile) 

Year  Month  Year 

Month 

Year  Month 

Year 

Monti 

Edward  P.  Warner .  6 

— — 

— 

— 

— . 

— 

— 

2,000 

166.7 

Slick  Aii-ways  -  9 

— 

— 

— 

— 

— 

— 

5,000 

416.7 

Edward  P.  Warner .  10 

— 

— 

— 

— 

— 

— 

300 

25.0 

Calif.  Eastern  -  12 

— 

— 

— 

' - 

— 

— 

5,600 

466.7 

Slick  Airways -  12.5 

— 

— 

1,200 

100 

— 

— 

— 

— 

Curtiss- Wright . —  14 

298 

24.8 

— 

— 

401 

33.4 

518 

43.2 

Douglas  Aircraft _  15 

— 

— 

— 

— 

— 

— 

3,900 

325.0 

American  Air  Express....  15 

— 

— 

— 

— 

500 

41.7 

— 

— 

Curtiss- Wright -  20 

146 

12.1 

— 

— 

196 

16.3 

253 

21.1 

Edward  P.  Warner _  20 

— 

— 

— 

— 

— 

— 

60 

5.0 
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freight  traffic  potential  at  rates  from  6  to  20  cents  a  ton- 
mile  which  were  introduced  in  this  proceeding. 

25237  These  estimates  of  potential  serve  principally  to 
indicate  the  great  disparity  between  future  pros¬ 
pects  for  air  freight  as  envisioned  by  the  persons  and  or¬ 
ganizations  there  represented.  With  average  rates  in  the 
region  of  14  to  20  cents,  it  appears  that  all  estimates  for 
those  years  were  overly  optimistic.  A  continuation  of  the 
actual  growth  trend  established  in  those  three  years  would 
indicate  a  1950  air  freight  traffic  not  in  excess  of  200  mil¬ 
lion  ton-miles.  Such  a  result  would  fall  about  midway  be¬ 
tween  the  potentials  at  the  20  cents  per  ton-mile  level  esti¬ 
mated  by  Mr.  Warner  (low)  and  by  Curtiss- Wright  (high). 
The  air  carrier  interveners  have  presented  no  estimates 
of  their  own,  but  have  assailed  the  applicants’  estimates17 
as  highly  optimistic. 

Volume  and  rates  are  closely  related  in  any  discussion  of 
freight  potential.  When  the  proposals  of  the  applicants 
were  originally  presented,  future  rates  were  projected  in 
the  general  range  of  12  to  15  cents  a  ton-mile.  Since  that 
time  this  Board  conducted  an  investigation  of  air  freight 
rates,  as  a  result  of  which  we  issued  an  order  establishing 
minimum  rates  for  general  commodities  at  16  cents  a  ton- 
mile  for  the  first  1,000  ton-miles  in  any  one  shipment  and 
13  cents  a  ton-mile  thereafter.18  Rates  previously  prevail¬ 
ing — except  for  “back-haul”  rates — which  were  below  that 
level  were  found  to  be  uneconomic  on  the  basis  of  the  exist¬ 
ing  costs  or  costs  reasonably  attainable.  That  finding, 
of  course,  requires  that  we  discount,  or  carefully 

25238  scrutinize,  any  applicant’s  claim  that  it  can  success¬ 
fully  operate  at  lower  rates  with  existing  types  of 

equipment. 

17  It  may  be  noted  that  these  estimates  were  presented  by  the  applicants 
as  estimates  of  potential,  not  as  forecasts  of  traffic. 

18  Air  Freight  Rate  Investigation,  9  C.  A.  B.  340  (1948). 
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The  indicated  change  in  the  level  of  what  may  be  eco¬ 
nomic  rates,  however,  does  not  necessarily  render  invalid 
estimates  of  potential  traffic  made  previously  for  the  lower 
rates.  If  rate  increases  are  in  accord  with  general  price 
increases,  and  more  particularly  in  line  with  increased  rates 
in  competing  transportation  means,  then  the  air  freight 
potential  would  be  only  slightly  affected  by  the  higher  rates. 
The  surface  traffic  carried  as  first-class  railway  express 
incurs  the  highest  surface  transportation  rate  and  is  the 
traffic  most  readily  diverted  to  air  freight.  Since  1946  rail¬ 
way  express  rate  increases  authorized  by  the  Interstate 
Commerce  Commission  have  been  substantial,  approxi¬ 
mately  53  percent  on  300-mile  movements  of  100-pound 
shipments,  or  larger,  to  about  27  percent  on  2,400-mile 
movements.19  Additional  increases  ranging  from  zero  to 
almost  17  percent  have  resulted  from  the  application  of 
uniform  nation-wide  rate  scales  to  north-south  traffic  in 
the  eastern  part  of  the  country.  The  general  rail  freight 
rate  level  has  increased  approximately  60  percent  during 
this  same  period.20  Thus  it  appears  that  other  competing 
transport  services  have,  during  the  pendency  of  this  pro¬ 
ceeding,  experienced  higher  costs  and  established  increased 
rates,  at  least  as  great  as  has  the  air  freight  industry. 
25239  Further  light  is  shed  upon  the  air  freight  poten¬ 
tial  by  the  figures  relating  to  rail  express.  The  rail 
express  traffic  volume,  about  half  of  which  moved  at  first- 
class  rates,  was  approximately  1.7  billion  ton-miles  in  1939. 
(Figures  for  the  war  years  are  much  higher  and  undoubtedly 
reflect  the  abnormal  transportation  situation  created  by  the 
war.)  Projection  of  the  1939  traffic  volume  to  a  future  year, 
on  the  basis  of  a  conservative  estimate  of  national  disposable 

19  Increased  Express  Rates  and  Charges ,  1946,  266  I.  C.  C.  369  (1946) ; 
269  I.  C.  C.  161  (1947) ;  Mimeograph  opinion,  decided  December  29,  1948. 

20  Increased  Railway  Rates,  Fares  and  Charges,  1946,  266  L  C.  C.  537 
(1946) ;  Increased  Freight  Rates,  1947,  270  I.  C.  C.  403  (1948) ;  Increased 
Freight  Rates,  1948,  272  L  C.  C.  695  (1948). 
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income,  indicates  a  probable  volume  of  2.5  billion  ton-miles. 
The  current  first-class  rail  express  rates,  adjusted  to  an 
air  mileage  basis,  and  air  freight  rates,  based  on  the  exist¬ 
ing  13  to  16  cents  per  ton-mile  rate  floor,  increased  for 
pick-up  and  delivery  at  50  cents  per  hundredweight  at  each 
terminal,  give  comparative  charges  in  cents  per  ton-mile 
as  follows,  for  selected  distances: 

Air-mile  distances 


300 

500 

1,000 

2,500 

Bail  express . 

....  27.5 

21.0 

15.6 

11.8 

Air  freight . . 

....  19.7 

17.0 

15.0 

13.8 

to 

to 

to 

to 

22.7 

20.0 

18.0 

16.8 

Considering  the 

time  savings  by  air 

freight 

and  these 

rate  comparisons,  we  find  that  a  substantial  portion  of  the 
volume  of  railway  express  moving  over  300  miles  at  first- 
class  rates — 768  million  ton-miles — is  air  freight  potential 
even  at  present  air  freight  rate  levels. 

25240  Second-class  rail  express  moves  at  rates  which  are 
75  percent  of  the  first-class  express  rate.  While  the 
spread  between  such  rates  and  those  for  air  freight  will  not 
be  great,  it  would  be  incorrect  to  count  any  general  portion 
of  the  second-class  express  as  air  freight  potential  having 
easy  diversion  possibilities.  Items  moving  in  this  manner 
do  not  carry  the  “rush”  stamp  which  the  first-class  service 
connotes;  they  require  transportation  somewhere  in  be¬ 
tween  the  shortest  possible  time  and  the  lowest  possible 
cost.  Similar  reasoning  leads  us  to  reject  any  general  fore¬ 
cast  of  diversion  of  traffic  which  has  moved  via  carload  or 
less  than  carload  rail  freight,  via  carload  rail  express,  and 
via  motor  carrier.  On  a  comparative  rate  basis  alone,  such 
traffic  obviously  cannot  be  diverted  to  air  freight.  There 
are,  however,  a  substantial  number  of  specific  examples  and 
studies  of  record  which  point  out  other  economies  to  be 
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realized  through  air  freight  service  which,  by  offsetting 
higher  transportation  costs  and  lowering  inventory  costs, 
promise  not  only  some  diversion  of  established  traffic  but 
also  the  development  of  new  business. 

On  the  basis  of  the  facts  of  record  with  respect  to  these 
special  areas  within  the  field  of  existing  surface  traffic 
moving  by  means  other  than  first-class  rail  express,  we  con¬ 
clude  that  even  in  this  field,  involving  competition  by  air 
freight  against  substantially  lower  surface  rates,  special 
opportunities  exist  for  the  future  growth  and  expansion  of 
air  freight  traffic. 

The  speed  offered  by  air  movement  of  freight  has  opened 
new,  more  distant  markets  for  highly  perishable 
25241  commodities.  The  shipment  of  cut  flowers,  which 
represented  approximately  560  tons,  or  6.5  per  cent 
of  the  tonnage  handled  by  all  air  carriers  in  September  1948, 
is  an  outstanding  example  of  such  new  traffic.  Newspapers 
delivered  regularly  to  points  too  distant  for  satisfactory 
surface  movement  have  constituted  almost  the  entire  traffic 
of  the  applicant  Aimews,  and  a  traffic  of  lesser  relative  im¬ 
portance  to  other  air  carriers.  In  addition,  the  record  dis¬ 
closes  considerable  advantages  in  the  shipment  by  air  of 
such  items  as  wearing  apparel.  The  speed  of  transit  not 
only  permits  rapid  adaptation  of  stocks  to  fashion  demands, 
but  also  has  the  effect  of  lessening  inventory  requirements. 

The  potential  air  freight  traffic  which  appears  capable 
of  diversion  from  rail  express  is  not  ideally  distributed. 
In  freight  operations  by  whatever  means,  the  one-way  na¬ 
ture  of  the  traffic  has  historically  presented  problems  of 
directional  unbalance.  There  are  heavy  concentrations  of 
industrial  production  in  the  northeast  and  Great  Lakes 
areas  of  the  country.  Agricultural  production  predomi¬ 
nates  across  the  southern  states  from  Florida  to  Cali¬ 
fornia.  A  summary  of  the  net  production  of  “air  candi¬ 
dates”  of  major  producing  areas  of  the  country,  as  pro¬ 
posed  for  service  by  U.  S.  Airlines,  is  indicative  of 
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25242  those  concentrations  of  activity.21  For  a  full  de¬ 
velopment  of  the  air  freight  potential  out  of  the 

industrial  areas,  there  is  indicated  a  need  for  a  reverse 
flow  of  agricultural  or  other  commodities.  With  the  excep¬ 
tion  of  the  new  traffic  in  cut  flowers,  the  movement  of  such 
produce  to  date  has  not  been  very  substantial. 

25243  Studies  have  been  made  by  several  groups  di¬ 
rected  at  measuring  the  air  freight  potential  in 

agricultural  produce.22  The  bulk  of  such  traffic  moving 
over  long  hauls  goes  by  rail  freight.  Data  for  1941  indicate 
that  of  all  rail  traffic  in  fruits  and  vegetables,  1.43  percent 
moved  as  rail  express.  One  of  the  applicants  computed  the 
air  ton-miles  of  such  express  traffic  from  the  major  grow¬ 
ing  areas  to  five  major  industrial  centers,23  on  the  basis  of 
1941  and  1943  carlot  unload  data,  to  be  in  excess  of  47 
million  ton-miles.  A  part  of  the  difficulty  in  attracting  such 
items  to  air  freight  is  in  the  comparative  rates.  While  pro¬ 
spective  air  freight  rates  will  be  on  a  par  with  first-class 
rail  express  charges,  the  carlot  rail  express  charges  for 
these  products  are  much  lower,  i.e.,  in  the  region  of  3  to  7 
cents  per  ton-mile.  Air  freight  commodity  rates  appear 

21  In  the  following  table  there  is  shown  the  net  surplus  of  industrial 
output  dollarwise  which  represents  export  activity  out  of  the  particular  area. 
Similarly,  the  deficiency  in  agricultural  products  represents  import  activity. 

Net  surplus  (_}_)  or  deficiency  ( — ) 


Area  Industrial  Agricultural 

Northeast  .  -j_  $2,793,415,950  —  $151,517,497 

North  Central  .  _|_  24,043,742  —  93,076,384 

Southeast  .  —  451,747,856  52,866,947 

Louisiana  .  —  144,734,439  -f.  5,724^63 

California  .  —  738,944,522  123,391,352 

Northwest  .  —  264,316,994  18,849,980 

Texas  .  —  353,351,512  4.  2,198,076 


22  “Air  Cargo  Potential  in  Fresh  Fruits  and  Vegetables,”  Wayne  Univ.; 
“Studies  in  Air  Transport  No.  1,  S.  A.  Larsen  (1944) ;  “Florida’s  Produc¬ 
tion  of  Agricultural  Perishables  in  relation  to  the  Development  of  Air 
Freight,”  Bur.  Agr.  Econ.  and  Edward  S.  Evans,  Transp.  Res.  (1945) ;  “Air 
Transport  of  Agricultural  Perishables,”  Bur.  Agr.  Econ.  (1945). 

23  Chicago,  Detroit,  Pittsburgh,  New  York,  and  Boston. 
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necessary  to  attract  traffic  from  such  competition.  Many 
carriers  have  filed  commodity  rates  in  their  tariffs,  and  we 
have  indicated  that  these  will  be  approved  when  they  show 
promise  of  contributing  to  the  sound  development  of  this 
field.  Although  we  have  recently  instituted  investigations 
of  directional  and  class  rates  and  charges,24  we 
25244  cannot  now  assume  that  the  present  disparity  in 
rates  will  be  cured. 

We  do  not  underestimate  the  amount  of  developmental 
work  that  will  be  required  before  substantial  traffic 
in  fruits  and  vegetables  will  move  by  air.  Major 
changes  in  planting,  processing,  packaging,  and  market¬ 
ing  may  be  essential  to  take  full  advantage  of  econ¬ 
omies  possible  through  air  freight,  and  producers  will 
doubtless  tend  to  move  cautiously  in  adopting  these  changes. 
There  is  little  dispute  between  the  parties  to  this  pro¬ 
ceeding  that  agricultural  produce  will  in  time  contribute 
an  important  part  of  total  air  freight  volume.  There  is 
disagreement  as  to  the  length  of  time  that  will  be  required 
to  realize  that  traffic.  While  this  matter  is  highly  conjec¬ 
tural,  given  only  the  equipment  now  available  and  under 
prevailing  economic  conditions,  we  are  inclined  to  agree 
with  those  who  foresee  a  protracted  period  of  experiment 
and  promotion  before  a  material  penetration  of  the  travel 
market  in  fruits  and  vegetables  can  be  accomplished.  As 
already  noted,  such  a  delay  in  realizing  traffic  will  not  be 
encountered  with  respect  to  a  few  selected  agricultural 
products,  such  as  cut  flowers. 

As  to  the  future  rate  levels  for  air  freight,  we  note  that 
Slick  and  Flying  Tiger  both  show  corporate  profits  for  the 
last  half  of  1948,  the  period  during  which  the  minimum 
rates  have  been  in  effect.  We  realize  that  those  profits  have 
depended  upon  revenue  from  other  sources  than  their  com- 

24  Air  Freight  Rate  Investigation — Directional  Commodity  Rates,  Docket 
No.  1705  et  al.;  Class  Rate  Investigation,  Docket  No.  3665,  Order  Serial  No. 
E-2486,  February  21,  1949. 
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mon  carrier  air  freight  activities  such  a  revenue  from  air¬ 
craft  leases,  modification  work,  and  maintenance 
25245  work  for  others.  Yet  the  gap  between  air  freight 
revenues  and  expenses  is  not  great.25  Air  freight 
rates  have  fluctuated  widely  in  the  past  few  years,  and  much 
still  remains  to  be  done  in  finding  proper  commodity  or 
class  groupings  and  rates.  But  considering  present  results 
and  the  future  economies  that  are  possible  with  greater 
volume  and  perhaps  with  improved  equipment,  we  anti¬ 
cipate  no  further  rate  increases  of  such  magnitude  as  would 
materially  change  the  over-all  potential  which  is  based 
upon  rates  presently  prevailing. 

It  is,  of  course,  not  possible  upon  the  record  before  us, 
dealing  with  the  early  growth  of  air  freight,  to  determine 
the  specific  items  and  the  traffic  in  each  that  will  ultimately 
constitute  a  part  of  the  nation’s  commerce  in  property  that 
will  move  by  air.  But  a  broader  view  of  air  freight  poten¬ 
tial  in  terms  of  total  traffic  is  afforded  by  rate-volume  com¬ 
parisons  between  air  freight  and  competing  surface  trans¬ 
port  means.  1941  data  show  surface  and  air  movement  of 
property  at  volumes  and  average  rates  as  follows : 


Based  on  Air-Mileage 


Volume, 

Rate, 

Ton-miles 

Cents  per 

(Billions) 

ton-mile 

Railway  freight . 

408.00 

1.10 

Truck . 

26.50 

5.20 

Rail  LCL . 

7.72 

4.91 

Rail  express . 

1.59 

12.30 

Fourth  class  mail. . 

.632 

12.64 

Air  express _ 

.005 

81.50 

25  Thus,  for  example,  in  the  last  half  of  1948,  Slick  realized  revenues 
from  air  freight  transportation  in  the  amount  of  $1,972,684,  as  compared 
with  expenses  in  the  amount  of  $2,262,114.  This  apparent  operating  loss 
from  air  freight  activity  in  amount  of  $289,430  was  largely  offset  by  net  in¬ 
come  from  Slick’s  Sales  &  Service  Division  in  amount  of  $242,723. 

The  figures  for  the  Flying  Tigers  for  the  same  period  exhibit  a  similar 
pattern. 
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25246  On  tlie  basis  of  the  facts  of  record  relating  to 
traffic  and  air  freight  potential,  we  conclude  that 
even  in  the  absence  of  unusual  technical  advances  which 
would  permit  substantially  lower  rates,  there  is  an  exist¬ 
ing  potential  domestic  traffic  for  air  freight  of  not  less  than 
one  billion  ton-miles  annually.  The  realization  of  that  po¬ 
tential  and  its  translation  into  actual  air  freight  traffic  is, 
of  course,  subject  to  many  variables,  such  as  economic 
factors,  individual  effort,  competitive  action,  etc.  While 
the  potential  is  great,  it  will  require  intensive  development 
to  achieve  a  substantial  penetration  of  it. 

Competition — The  finding  of  an  air  freight  potential 
many  times  larger  than  the  present  or  projected  traffic 
would  not  in  itself  justify  the  duplication  of  existing  facil¬ 
ities.26  Such  a  finding,  however,  does  bear  directly  upon  the 
possibility  of  traffic  diversion  from  existing  air  carriers, 
and  possible  economic  effects  of  the  authorization  of  all¬ 
cargo  carriers.  The  unique  situation  underlying  past  com¬ 
petition  between  the  applicants  and  the  certificated  air 
carriers  during  the  recent  period  of  air  freight  growth  and 
the  likelihood  of  a  continuing  growth  negative  any  con¬ 
tention  of  diversion  in  the  ordinary  sense  of  that 
25247  term.  The  applicants  in  the  past  developed  their 
traffic  from  the  traffic  potential ;  they  did  not  divert 
it  from  the  certificated  carriers.  In  fact,  the  applicants  and 
the  certificated  carriers  alike  have  drawn  their  traffic  from 
the  common  reservoir  of  the  air  freight  potential. 

In  view  of  the  size  of  that  potential,  as  reasonably  es¬ 
timated  on  the  present  record,  there  is  reason  to  believe 
that,  if  a  limited  number  of  all-cargo  carriers  which  are 
now  operating  should  be  certificated,  they  will  continue 
to  develop  their  traffic  from  the  cargo  potential  rather 
than  by  diversion  from  the  certificated  carriers.  We  are 


26  See  Northwest  Air,  et  al Chicago-MUwaukee-New  YorJc,  6  C.  1  B. 
217,  228,  232  (1944). 
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unable  to  accept  the  conclusion,  therefore,  that  the  certifi¬ 
cation  of  a  few  exclusive  cargo  carriers  as  a  means  of  pro¬ 
moting  and  developing  air  traffic  from  the  large  air  freight 
potential  would  inflict  a  destructive  diversion  upon  the  exist¬ 
ing  certificated  carriers.  Any  such  conclusion  would  be  at 
war  with  the  facts  of  the  present  record  and  could  not  qualify 
as  a  basis  for  the  informed  judgment  which  is  expected  of 
an  administrative  body  charged  with  the  important  re¬ 
sponsibilities  which  have  been  delegated  to  this  Board. 

This  conclusion  rests  in  part  on  our  belief  that  the  opera¬ 
tions  of  the  certificated  carriers  will  receive  substantial 
benefits  from  air  freight  to  the  extent  that  freight  can  be 
handled  on  combination  aircraft  and  in  appropriate  local 
areas.  The  out-of-pocket  costs  of  providing  such 
25248  service  are  low  and  the  opportunity  to  achieve  addi¬ 
tional  net  revenue  favorable. 

In  most  passenger  airplanes  operated  by  the  certifi¬ 
cated  carriers  there  is  some  space  available  for  the  car¬ 
riage  of  air  freight.  The  total  is  appreciable,  even  after 
discounting  much  of  it  because  of  its  availability  at  times 
or  places  not  coinciding  with  the  traffic  demands.  In 
September  1948,  American  had  space  available  for  5,825,- 
748  ton-miles  of  air  freight  in  its  passenger  planes.  Freight 
which  actually  moved  in  such  space  was  892,459  ton-miles, 
a  15.4  per  cent  utilization  of  the  available  capacity.  As¬ 
suming  that  the  passenger  operations  of  American  pro¬ 
vided  one-fifth  of  the  industry  total,  there  is  indicated  an 
annual  capacity  for  freight  of  almost  350  million  ton-miles 
in  passenger-carrying  equipment.  A  15.4  per  cent  utiliza¬ 
tion  of  this  capacity  would  account  for  approximately  54 
million  ton-miles  of  air  freight.  If  utilization  of  such  space 
can  be  increased  to  25  per  cent  it  would  carry  about  87.5 
million  ton-miles  of  freight  annually. 

The  use  of  this  available  space  in  so-called  “combina¬ 
tion”  planes  for  the  carriage  of  air  freight  obviously  bene¬ 
fits  both  the  air  carrier  and  the  shipper.  The  passenger 
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flight  is  thereby  generating  additional  revenues  for  the 
carrier  through  utilization  of  space  that  would  otherwise 
be  wasted.  The  shipper  will  be  assured  of  service  even 
though  total  air  freight  to  and  from  his  locality  would  not 
in  the  aggregate  be  enough  to  support  a  regular  service 
devoted  solely  to  that  traffic.  Even  with  the  fore- 

25249  seeable  air  freight  growth  it  is  apparent  that  many 
of  the  720  points  now  certificated  for  passenger, 

property,  and  mail  service  will  not  develop  a  volume  of 
air  freight  to  warrant  regular  schedules  of  all-cargo  air¬ 
craft.  The  routes  of  most  of  the  so-called  feeder  carriers 
and  some  of  the  permanently  certificated  regional  carriers 
may  not  develop  air  freight  in  such  regular  volume  as 
would  economically  justify  their  maintenance  and  opera¬ 
tion  of  all-cargo  aircraft.  In  September  1948,  7  of  the  16 
permanently  certificated  domestic  carriers  did  not  sched¬ 
ule  any  all-cargo  flights  over  their  routes.27  No  feeder 
carrier  scheduled  any  all-cargo  flights;  but  each  of  those 
7  “regional”  carriers  and  most  of  the  “feeder”  carriers 
had  air  freight  tariffs  on  file  and  derived  additional  reve¬ 
nue  from  the  carriage  of  freight  traffic.  Among  the  cer¬ 
tificated  carriers  who  operate  all-cargo  planes  a  logical 
pattern  of  service  is  emerging  which  provides  for  regular 
schedules  of  all-cargo  aircraft  to  major  route  points  only. 
The  normal  volume  traffic  demands  of  lesser  intermediate 
points  are  met  by  utilization  of  combination  aircraft. 
Where  occasional  traffic  at  these  points  exceeds  the  capa¬ 
city7  of  the  combination  schedules,  then  an  effort  is  made 
to  accommodate  the  traffic  by  adding  the  point  as  a  stop 
on  an  all-cargo  flight.  This  pattern  of  service,  expanded 
as  required  by  traffic  increases,  is  that  which  will  be  af¬ 
forded  by  the  multiple-service  carriers  in  the  foreseeable 
future  and  appears  to  be  a  sound  and  logical  ex- 

25250  pansion  from  a  passenger,  mail,  and  express  serv¬ 
ice.  In  view  of  the  facts  that  only  a  few  of  the 


27  The  carriers  were  Chicago  and  Southern,  Colonial,  Continental,  In¬ 
land,  Mid-Continent,  Northeast,  and  Western. 
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presently  certificated  air  carriers  have  even  yet  paid  any 
substantial  attention  to  freight  carriage  in  all-cargo  equip¬ 
ment,  that  those  who  have  put  forth  any  real  endeavor  in 
that  direction  have  steadily  increased  their  volume  of 
business  notwithstanding  the  concurrent  competition  of 
the  non-certificated  cargo  carriers,  and  that  a  portion  of 
the  air  freight  market  will  remain  reserved  at  least  for 
the  present,  for  development  by  the  existing  certificated 
carriers,  it  is  plain  that  the  certifications  herein  decided 
will  not  result  in  any  substantial  diversion  of  past  or 
present  business.  On  the  contrary,  it  is  our  contempla¬ 
tion  that  the  air  freight  business  of  the  combination  car¬ 
riers  will  continue  to  grow,  as  indeed  it  should  and 
must. 

Moreover,  we  will  remove,  by  appropriate  restriction 
upon  the  authority  of  the  freight-only  carriers,  any  pos¬ 
sibility  of  diversion  from  the  presently  certificated  carriers 
of  express  revenues  derived  from  air  express  generated 
by  Railway  Express  Agency  under  its  present  agree¬ 
ments  with  the  airlines.  Due  to  the  method  of  handling 
express  which,  in  the  main,  comprises  comparatively 
small  package  shipments,  and  the  necessity  for  relatively 
higher  rates,  the  potential  traffic  available  is  not  such 
under  present  circumstances  as  to  warrant  further  com¬ 
petition  and  the  additional  service  which  would  be  pro¬ 
vided  the  public  would  not  be  substantial. 

In  assaying  the  possible  economic  effects  of  the  authoriza¬ 
tion  of  all-cargo  carriers,  there  remains  also  the  impor¬ 
tant  fact  that  the  presently  certificated  carriers  have 
25251  developed  a  business  exclusive  of  mail,  express,  and 
freight,  which  in  1948  produced  total  revenues  of 
$346,000,000.  A  billion  ton-miles  of  air  freight  even  at  pre¬ 
vailing  rates  would  produce  between  $150,000,000  and  $200,- 
000,000  in  revenue.  Certainly,  the  presently  certificated 
carriers  have  in  their  passenger  traffic  a  type  of  carriage  of 
such  character  and  size  which  by  itself  should  provide  ample 
opportunity  under  honest,  economic,  and  efficient  manage- 
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ment  for  the  development  of  profitable  operations.  There 
seems  to  be  little  logic  in  believing  that  a  monopoly  of 
air  freight  would  make  the  bulk  of  their  business — 
passenger-carrying — profitable.  Neither  the  incidental  de¬ 
velopment  of  air  freight  inherent  in  its  conduct  as  a 
supplement  to  passenger  business  nor  the  subsidization 
of  the  passenger  business  by  the  freight  business  appear 
desirable  as  a  matter  of  public  policy  in  the  present  stage 
of  the  development  of  air  transportation. 

Nature  of  the  issues — In  view  of  the  contention  which 
has  been  advanced  that  the  factual  evidence  of  record  is 
not  sufficiently  substantial  to  justify  the  certification  of 
any  all-cargo  carriers,  it  is  essential  in  disposing  of  the 
present  case  that  we  keep  in  mind  the  nature  of  the  basic 
issue  involved.  That  issue  is  primarily  promotional  in 
character  and  relates  to  developmental  rather  than  purely 
regulatory  purposes.  This  characteristic  of  the  statutory 
scheme  serves  to  distinguish  the  Civil  Aeronautics  Board 
from  judicial  tribunals  and  even  from  many  regula- 
25252  tory  bodies.  Thus  the  Civil  Aeronautics  Board,  in 
addition  to  regulatory  functions  which  are  concerned 
with  the  protection  of  the  users  of  a  public  service,  has  been 
entrusted  by  the  Congress  with  a  major  promotional  and 
developmental  responsibility — the  encouragement  and  de¬ 
velopment  of  a  national  system  of  air  transportation  which 
will  be  adequate  to  the  needs  of  commerce,  the  postal  service 
and  the  national  defense. 

Throughout  the  text  of  the  Civil  Aeronautics  Act  runs 
the  unmistakable  thread  of  this  developmental  objective. 
The  Board  is  directed  “to  consider  as  being  in  the  public 
interest  and  in  accordance  with  the  public  convenience  and 
necessity  the  encouragement  and  development”  of  the  na¬ 
tional  transportation  system  above  described.  It  is  to 
fix  mail  rates,  not  in  accordance  with  the  orthodox 
standards  of  fair  and  reasonable  compensation  for 
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service  performed,  but  with  due  regard  to  the  finan¬ 
cial  need  of  the  carrier  “to  maintain  and  continue  the 
development”  of  a  national  system  of  air  transportation 
adequate  to  the  national  objectives  mentioned.  Thus  the 
Civil  Aeronautics  Act  is  not  designed  wholly  as  a  code 
for  the  adjustment  of  conflicting  private  rights  through 
adjudications,  but  expresses  the  desire  of  Congress,  through 
administrative  control,  to  encourage  and  guide  the  de¬ 
velopment  of  a  dynamic  industry  vitally  related  to  the  na¬ 
tional  interest. 

Administrative  bodies  of  the  type  of  the  Civil  Aero¬ 
nautics  Board  are  concerned,  as  the  Supreme  Court 
25253  has  pointed  out,  with  “ascertaining  what  is  to  satisfy 
the  requirements  of  the  public  interest  in  relation  to 
the  needs  of  vast  regions  and  sometimes  the  whole  nation  in 
the  enjoyment  of  facilities  for  transportation,  communica¬ 
tion  and  other  essential  public  services.  These  differences  in 
origin  and  function  preclude  wholesale  transplantation  of 
the  rules  of  procedure,  trial,  and  review  which  have  evolved 
from  the  history  and  experience  of  courts.  Thus,  this 
Court  has  recognized  that  bodies  like  the  Interstate  Com¬ 
merce  Commission,  into  whose  mould  Congress  has  cast 
more  recent  administrative  agencies,  ‘should  not  be  too 
narrowly  constrained  by  technical  rules  as  to  the  admis¬ 
sibility  of  proof,’  Interstate  Commerce  Commission  v. 
Baird,  194  U.  S.  25,  44,  should  be  free  to  fashion  their  own 
rules  of  procedure  and  to  pursue  methods  of  inquiry  cap¬ 
able  of  permitting  them  to  discharge  their  multitudinous 
duties.”  M 

Considered  in  the  light  of  the  above  statement  and  the 
developmental  nature  of  the  function  involved  in  the  issue 
before  us,  we  cannot  agree  with  the  contention  that  the 
issue  of  public  convenience  and  necessity  in  the  present 

28  Federal  Communications  Commission  v.  PottsviUe  Broadcasting  Co., 
309  U.  S.  143. 
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case  is  to  be  resolved  solely  upon  the  basis  of  past 

25254  and  current  facts  whose  weight  must  be  strictly 
weighed  as  in  the  adjudication  of  a  factual  issue 

in  a  court  of  law.20  Our  decision  must  also  take  into  ac¬ 
count  and  give  appropriate  weight  to  broad  considerations 
of  future  welfare  related  to  the  development  of  a  new 
type  of  air  commerce  which  until  a  comparatively  recent 
time  has  received  little  attention.  Such  an  approach  must 
necessarily  be  predicated  upon  future  estimates  as  well 
as  present  facts  for  it  is  keyed  to  future  goals  and  an 
effort  to  envisage  the  shape  of  things  to  come. 

In  deciding  the  present  case  we  have  not  been  unmindful 
of  the  foregoing  principles.  The  certification  of  un- 

25255  subsidized  all-cargo  carriers  will  require  such  car¬ 
riers  to  bend  all  their  efforts  and  to  direct  their 

abilities  and  skill  to  the  full  development  of  the  air  freight 
potential.  Such  carriers  will  not  be  able  to  rely  on  pas¬ 
senger  operations  or  mail  payments  to  furnish  the  greater 
portion  of  their  revenues.  They  will  live  and  prosper  only 

29  In  Beaumont ,  S .  L.  $  \\\  E.  Co.  v.  United  States,  36  F.  (2d)  789  (1929) 
aff’d.  282  U.  S.  74  (1930),  the  Supreme  Court  in  affirming  a  decision  of 
the  Interstate  Commerce  Commission  in  a  rate-making  case  said  in  part: 
“The  Commission  in  its  reports  says:  ‘Obviously  it  is  impossible  to  employ 
any  mathematical  formula  which  will  operate  with  precision,  and  it  is 
necessary  to  be  guided  by  general  judgment  after  considering  and  weighing 
as  well  as  we  can  the  evidence  before  us/  This  we  take  it  properly  describes 
the  duty  of  the  Commission,  and  presumably  nobody  was  better  qualified 
to  act  upon  the  evidence  than  this  Commission,  with  its  expert  knowledge 
and  ‘national  vision/  As  has  already  been  noted,  the  Commission  is  not 
bound  by  technical  rules  of  procedure  or  evidence,  and  it  is  not  expected 
nor  required  that  its  decisions  can  be  tested  by  any  mathematically  correct 
rules.  It  was  therefore  not  incumbent  upon  the  Commission  to  produce  a 
definite,  positive  statement  of  the  difference  in  cost  of  handling  traffic  in 
the  two  territories  involved.  Neither  was  it  essential  that  it  state  the  exact 
differences  in  the  traffic  density  and  weight  to  be  attached  thereto,  but 
the  Commission  is  endowed  with  power  and  authority  to  consider  and  weigh 
all  the  evidence,  facts,  and  circumstances,  apply  its  expert  knowledge  and 
experience  to  the  situation,  and  reach  a  conclusion  and  judgment  based 
thereon’.”  See  Administrative  Tribunals  and  the  Rules  of  Evidence ,  by  Harold 
M.  Stephens  (p.  20). 
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through  their  ability  to  develop  an  economic  business  and 
by  constant  search  for  new  techniques,  new’  business  and 
new  equipment.  To  the  extent  that  they  succeed  in  such 
endeavors  they  will,  by  their  example,  benefit  the  present¬ 
ly  certificated  carriers  and  air  transportation  as  a  whole; 
and  new  methods,  equipment  and  managerial  improvements 
will  be  made  available  to  the  entire  industry.  Thus,  the 
cargo  carriers  will  provide  a  valuable  yardstick  for  meas¬ 
uring  the  alertness  and  efficiency  of  other  carriers  of  cargo. 

In  addition  to  providing  a  yardstick  of  efficiency,  the 
property-only  carriers  will  also  provide  a  valuable  yard¬ 
stick  of  costs.  Reliable  cost  data  for  freight  operations 
by  carriers  of  persons,  property  and  mail  are  difficult  to 
obtain.  As  shown  by  experience  in  the  Air  Freight  Rate 
Investigation ,  supra,  numerous  problems  of  allocation  of 
costs  between  the  various  types  of  service  are  encountered, 
not  only  in  indirect  but  also  in  direct  costs.  More  impor¬ 
tantly,  it  is  contended  that  the  mail  and  passenger  car¬ 
riers  have  little  incentive  to  achieve  the  ultimate  in  econo¬ 
my  and  efficiency  of  freight  operations,  due  to  the  fact  that 
they  receive  mail  payments  which  assure  them 
25256  reasonable  profits.  Whatever  may  be  the  validity 
of  these  contentions  it  is  extremely  difficult,  if  not 
impossible,  for  the  Board  to  undertake  to  review’  and  pass 
judgment  upon  the  innumerable  items  of  expense  of  an 
operation  in  order  to  determine  a  proper  cost  level.  And 
comparison  of  the  costs  of  one  mail  carrier  writh  those  of 
another  mail  carrier,  under  the  circumstances,  has  only 
a  limited  value.  The  certification  of  additional  property- 
only  carriers  will  provide  an  important  and  useful  yard¬ 
stick  of  cost  at  a  critical  period  in  the  development  of  the 
air  freight  business.  Such  carriers  have  fewer  problems 
of  allocation  of  cost,  and,  in  the  absence  of  authority  to 
carry  mail,  have  every  incentive  to  achieve  low  costs. 
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During  the  period  of  growing  operations  by  some  of 
the  applicants  as  scheduled  cargo  carriers  under  Section 
292.5  of  the  Board’s  Regulations,  the  air  freight  carried 
by  the  certificated  carriers  increased  tremendously.  It  is 
neither  possible  nor  necessary  to  determine  whether  this 
growth  must  be  credited  primarily  to  the  spur  of  competi¬ 
tion  provided  by  the  cargo  carriers,  or  whether  the  growth 
would  have  occurred  without  them.  In  either  event,  the 
existence  in  the  field  of  cargo  carriers  is  likely  to  provide 
a  continuing  spur  of  competition  to  presently  certificated 
carriers. 

The  conclusions  we  have  just  outlined  are  predicated 
primarily  upon  considerations  concerning  the  fullest  pos¬ 
sible  development  of  air  freight  service  and  the  establish¬ 
ment  of  comparative  operating  standards.  In  the  basic 
definition  of  public  convenience  and  necessity,  re- 
25257  quiring  an  air  transportation  system  “properly 
adapted  to  the,  present  and  future  needs  of  the 
foreign  and  domestic  commerce  of  the  United  States,  of  the 
Postal  Service,  and  of  the  national  defense,”  these  con¬ 
siderations  relate  primarily  to  the  interests  of  our  com¬ 
merce.  Our  determination  herein,  however,  is  likewise 
consistent  with  and  in  furtherance  of  the  interests  of  the 
national  defense. 

National  defense — Public  statements  made  by  high  offi¬ 
cials  in  military  and  civilian  transport  services  and  intro¬ 
duced  in  this  proceeding  emphasize  the  national  defense 
need  for  an  operating  fleet  of  transport  aircraft  many 
times  larger  than  that  now  in  use  by  the  certificated  air 
lines.  The  applicants  contend  that  their  certification  as 
air  freight  carriers  will  contribute  substantially  toward 
that  goal. 

The  operation  and  maintenance  of  such  a  fleet  and  the 
trained  personnel  to  operate  it  depends  primarily,  however, 
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upon  the  availability  of  sufficient  actual  traffic  to  permit 
its  operation  on  a  sound  commercial  basis.  The  certifica¬ 
tion  of  the  property-only  carriers  will  serve  the  national 
defense  needs  principally  to  the  extent  that  this  action  will 
bring  about  a  more  rapid  development  of  the  air  freight 
market  and  lead  to  a  commercial  demand  for  air  freight 
transportation  greater  than  if  the  air  freight  field  were 
left  exclusively  to  the  certificated  carriers.  Since  we  have 
found  elsewhere  in  this  opinion  that  the  certification 
25258  of  the  all-property  carriers  will  lead  to  a  more  rapid 
development  of  the  market,  it  must  be  concluded 
that  the  certification  of  these  carriers  will  serve  the  interests 
of  national  defense. 

Mail  service — For  the  sake  of  complete  discussion, 
it  is  pertinent  to  treat  briefly  the  impact,  or  lack 
of  impact,  of  our  conclusions  herein  upon  the  third 
category  of  interests  embraced  in  the  concept  of  public 
convenience  and  necessity,  namely,  the  interests  of  our 
postal  service.  Much  argument  has  been  directed  toward 
the  question  relating  to  whether  any  of  the  applicants 
should  be  authorized  to  engage  in  the  carriage  of  mail  in 
addition  to  property.  The  applicants  have  adopted  the 
position  that  they  are  willing  to  carry  mail  on  any  of 
the  routes  awarded  to  them  only  if  it  is  found  that  such 
service  is  required  by  the  Post  Office  Department.  While 
the  original  applications  of  several  of  the  parties  sought 
authority  to  carry  mail,  none  of  these  has  been  pressed 
and  indeed  several  of  the  applicants  have  indicated  that 
they  would  prefer  that  no  such  authority  be  incorporated 
in  any  certificates  awarded. 

While  the  Post  Office  Department  is  not  a  formal  party 
to  the  proceeding  it  did  participate  as  an  informal  inter¬ 
vener  and  presented  a  witness,  sponsored  by  Public  Coun¬ 
sel,  in  support  of  the  Department’s  views.  This  witness 
testified  that  the  Department  neither  opposed  nor  sup- 
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ported  any  of  the  applications  but  nevertheless  pointedly 
indicated  that  the  postal  service  could  not  utilize 

25259  schedules  for  the  carriage  of  mail  on  irregular  flight 
frequencies  such  as  are  inherent  in  proposals  for 

so-called  demand  and  seasonal  service.  In  fact,  the  testi¬ 
mony  of  this  witness  shows  that  mail  is  more  expeditiously 
handled  on  passenger  schedules  of  the  existing  certificated 
carriers  than  on  the  all-cargo  flights  of  these  carriers.  It  was 
pointed  out  that  such  factors  as  excessive  loading  time, 
stops  at  nonscheduled  points  and  an  inferior  priority 
for  loading  and  unloading  of  the  all-cargo  flights  com¬ 
pel  the  preference  for  passenger  schedules  in  all 
movements  of  first-class  mail.  No  attempt  was  made  by 
the  Post  Office  witness  to  evaluate  or  pass  upon  the  merits 
of  any  of  the  applications.  In  general  it  was  stated  that 
w’hile  the  Department  wTas  interested  in  the  extension  of 
air  mail  service  to  new  points  it  also  desired  that  the  cer¬ 
tificated  carriers  attain  economic  self-sufficiency  which 
would  result  in  possible  reductions  in  the  air  mail  pay¬ 
ments. 

We  have  previously  stressed  the  changing  and  growing 
nature  of  the  service  we  are  herein  authorizing.  The  poten¬ 
tial  market  appears  to  be  sufficient  to  support  economic 
operations  by  the  carriers  we  are  certificating.  Facts  of 
record  lend  credence  to  the  assertion  of  the  applicants 
that  air  freight  can  be  developed  without  subsidy  from 
the  Government  in  the  form  of  mail  payments.  Certainly 
we  believe  it  to  be  very  much  in  the  public  interest  to  test 
the  possibilities  of  reaching  this  goal  through  concentra¬ 
tion  of  the  efforts  of  the  applicants  on  the  carriage  of 
property  only.  If  experience  during  this  develop- 

25260  mental  period  proves  that  the  estimates  of  potential 
traffic  have  been  overly  optimistic  and  that  oper¬ 
ations  cannot  be  economically  conducted  without  mail  pay, 
then  one  of  the  basic  reasons  underlying  our  decision  herein 
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will  have  disappeared.  We  do  not  view  the  authorizations 
granted  as  involving  any  question  relating  to  additional 
mail  service.  It  must  not  be  forgotten  that  between  practi¬ 
cally  all  of  the  major  cities  of  the  country,  there  is  available 
today  an  adequate  air  mail  system  by  the  existing  cer¬ 
tificated  carriers.  It  is  only  from  these  points  that  the 
all-property  carrier  could  be  expected  to  generate  any 
substantial  mail  shipments. 

Moreover,  the  all  freight  operator  could  only  be 
expected  to  generate  new  mail  shipments  from  the 
small  outlying  points  which  they  propose  to  serve  on 
a  so-called  seasonal  or  demand  basis.  While  the  freight 
shipments  out  of  these  points  might  be  substantial,  it 
appears  reasonably  clear  that  mail  to  and  from  these 
smaller  points  would  be  relatively  light.  As  was  pointed 
out  by  the  Post  Office  Department  witnesses,  it  seems  un¬ 
likely  that  the  Department  could  utilize  any  service  so 
irregular  in  nature. 

For  the  reasons  previously  stated,  we  do  not  see  any  ad¬ 
vantage  that  would  accrue  to  the  public  during  any  part  of 
the  developmental  period  if  these  carriers  were  certifi¬ 
cated  to  carry  mail  in  addition  to  freight.  The  carriers 
herein  certificated  have  strongly  urged  that  they  can  con¬ 
duct  the  service  without  benefit  of  Government  aid  and 
have,  in  fact,  exhibited  a  determination  to  do  so.  We  find 
that  the  public  convenience  and  necessity  do  not  re- 
25261  quire  that  mail  be  carried  over  any  of  the  routes  cer¬ 
tificated. 

It  may  be  noted  at  this  point  that  one  argument  which 
has  been  raised  against  the  certification  of  any  all-freight 
carriers  is  that  the  award  of  any  authority  at  this  time 
would  be  merely  one  step  toward  ultimate  mail  certifica¬ 
tion  and  thus,  in  the  long  run,  toward  burdening  the  gov¬ 
ernment  with  the  support  of  the  all-freight  carriers.  We 
have  made  it  abundantly  clear,  however,  that  in  this  present 
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proceeding  we  find  the  public  convenience  and  necessity 
not  to  require  certification  of  the  applicants  for  carriage 
of  mail,  and  have  further  specifically  stated  that  one  im¬ 
portant  factor  in  our  determination  to  grant  temporary 
authority  is  that  the  freight  carriers  which  will  be 
certificated  herein  will  not  receive  support  in  the 
form  of  mail  pay.  Any  speculation,  therefore,  that 
at  some  other  time  and  in  some  other  circumstances  we 
might  arrive  at  some  other  conclusion  would  have  no  rele¬ 
vance  to  the  issues  of  the  present  case. 

Temporary  authorizations  required. — While  air  freight 
is  certain  to  assume  an  important  place  in  future  air 
transport  operations,  there  are  still  many  imponderables 
which  can  be  resolved  only  as  the  result  of  experience 
bearing  upon  the  ultimate  pattern  of  service  that  will 
best  meet  the  need  of  the  public  in  this  field.  We  find 
25262  that  the  public  convenience  and  necessity  clearly  re¬ 
quire  temporary  certification  of  a  limited  number  of 
all-freight  carriers  at  this  time.  We  view  the  certificated 
period  herein  authorized  as  part  of  a  developmental  or  test 
period  which  will  supply  evidence  to  chart  the  more  distant 
course.  We  find  that  there  is  a  public  need  for  a  test  of  all 
cargo  carriage  by  carriers  concentrating  on  all-freight  ser¬ 
vice  under  temporary  certificates  of  public  convenience  and 
necessity.  Such  action  will  give  stability  to  those  opera¬ 
tions  over  a  fair  trial  period.  At  the  end  of  that  time 
the  Board  will  be  in  a  position  to  make  a  sound  appraisal 
of  the  economic  potentialities  of  the  operations. 

Because  of  the  major  changes  in  equipment  and  facili¬ 
ties  involved  for  shippers  of  certain  commodities  in  adopt¬ 
ing  air  freight  for  transport  of  their  products,  there  is  a 
need  for  authorizations  for  a  period  of  time  which  will 
give  the  new  carriers  a  fair  chance  to  develop  such  new 
traffic.  Since  the  applicants  selected  are  presently  operat¬ 
ing  and  are  in  a  position  rapidly  to  initiate  service  as  cer- 
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tificated,  we  conclude  that  temporary  authorization 

25263  for  a  period  of  five  years  is  appropriate.30 

Upon  the  basis  of  the  evidence  of  record  we 
are  convinced  that  there  is  an  air  freight  potential  sufficient 
to  justify  the  certification  of  three  all-cargo  carriers31 — 
two  operating  transcontinental!}-  and  one  between  the 
north  and  south — from  the  applicants  in  the  present  case 
for  a  limited  period  of  five  years,  and  that  such  an  author¬ 
ization  would  provide  the  kind  of  experience  necessary 
to  a  judgment  with  respect  to  the  permanent  policy  which 
may  be  required  by  the  national  interest.  The  record  makes 
clear  that  such  an  authorization  would  not  affect  the 
competitive  balance  presently  existing  between  the  present 
all-cargo  carriers  and  the  certificated  carriers  or  affect 
adversely  the  latter.  Such  action  promises  to  be  benefi¬ 
cial  not  only  to  the  interests  of  the  nation’s  commerce  but 
to  the  national  defense  as  well  and  w’ould  contribute  to 
the  fulfillment  of  the  promotional  and  developmental  pur¬ 
poses  of  the  Civil  Aeronautics  Act. 

25264  We  have  not  overlooked  the  fact  that  the  carriers 
operating  under  section  292.5  have  in  general  in¬ 
curred  losses  from  their  freight-only  operations.  Indeed, 

30  It  may  be  contended  that  these  objectives  can  be  achieved  by  ex¬ 
tension  of  Section  292.5,  thus  obviating  the  need  for  certification.  We  be¬ 
lieve,  however,  that  the  authorizations  and  the  duties  of  the  successful 
applicants  and  the  present  certificated  carriers  should  be  put  on  a  comparable 
basis.  Furthermore,  the  specific  authority  of  fixed  duration,  provided  by  a 
certificate,  should  permit  alt-property  carriers  to  establish  more  easily  stable 
relationships  with  financial  institutions  for  the  provision  of  necessary  capital. 
It  should  also  permit  the  establishment  of  continuing  relationships  with 
shippers  out  of  which  will  grow  a  better  realization  of  the  inherent  values 
of  air  shipment  through  experience  and  experimentation.  The  more  tenuous 
authority  of  uncertain  duration  which  would  be  provided  by  an  exemption 
might  seriously  hinder  the  establishment  on  a  firm  basis  of  such  relationships. 

31  We  exclude  from  consideration  here  the  service  which  we  are  authoriz¬ 
ing  Airnews  to  operate.  The  certification  of  Airaews  rests  upon  somewhat 
different  facts  and  involves  special  service  peculiar  to  its  application,  and 
the  routes  awarded  are  wholly  confined  to  a  small  portion  of  the  southeast 
part  of  Texas. 
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it  appears  probable  that  the  carriers  selected  to  operate 
the  all  freight  routes  will,  at  least  in  the  initial  phases 
of  certificated  operations,  also  suffer  some  losses.  Such 
losses  would  seem  to  be  inevitable  in  the  transition  from 
operations  conducted  pursuant  to  a  temporary  exemption 
to  certificated  operations,  authorized  for  a  fixed  period 
of  time.32  We  believe,  however,  that  with  ingenious  and 
energetic  application  to  the  proper  realization  of  the  traffic 
potential,  there  is  ample  reason  to  conclude  that  these 
carriers  will  achieve  economic  and  profitable  operations 
prior  to  the  expiration  of  the  temporary  period  for  which 
the  certificates  are  being  awarded. 

Area  certification. — Several  applicants  have  requested 
that  authority  to  render  air  freight  service  be  not  limited 
by  the  naming  of  specific  points,  and  that  the  certificates 
issued  be  worded  in  terms  of  geographically  de¬ 
fined  areas.  They  would  then  hold  out  to  any  point 
'  in  such  areas  having  adequate  airport  facilities 
a  continuing  offer  of  demand  service,  making  a  stop  at 
any  such  point  when  minimum  tariff  traffic  requirements 
were  met.  Such  authority,  it  is  contended,  would  permit 
a  flexibility  of  service  necessary  effectively  to  meet  fluctu¬ 
ating  and  seasonal  traffic  demands  and  readily  permit  the 
testing  of  the  traffic  potential  at  points  throughout  the 
areas  in  this  developmental  period. 

25265  The  proposal  incorporates  features  which  appear 
sound  for  the  development  of  air  freight.  It  recog¬ 
nizes  that  certain  items  move  sporadically,  or  seasonally, 
from  points  that  might  not  support  a  regular  air  service,  or 
in  quantities  that  could  not  be  handled  in  combination 
planes.  The  plan  proposes  to  serve  that  traffic  when  it  is 
economically  justified,  and  retain  flexibility  of  routing  be¬ 
tween  points  served.  The  traffic  backbone  of  such  a  demand 
operation  would  necessarily  be  the  movement  between  the 


32  See  page  10  supra . 
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major  traffic  centers  of  the  country.  But  it  would  also  serve 
points  having  irregular  need  for  air  freight  service  and  link 
them  directly  with  their  major  markets.  The  potential 
traffic  from  such  points  is  important  to  the  future  of  air 
freight  for  the  improvement  of  flow  balance  and  the  re¬ 
sultant  over-all  economies  that  can  in  turn  be  translated 
into  lower  rates. 

A  review  of  the  record  herein  discloses  that  the  develop¬ 
ment  of  this  traffic  can  equally  be  obtained  by  naming 
specific  terminal  and  intermediate  points  to  be  served  on 
the  routes  authorized.  We  do  not  believe  that  this  develop¬ 
ment  would  be  further  enhanced  by  the  authorization  of 
service  to  a  large  area  where  the  carrier’s  efforts  might 
well  be  diluted  to  the  point  where  service  to  many 
of  the  cities  involved  would  be  inadequate.  Such 
a  situation  would  hinder  our  subsequent  evalua¬ 
tion  of  the  desirability  of  continuing  this  type  of  service 
at  the  expiration  of  the  temporary  period  for  which  author¬ 
izations  are  being  granted.  While  not  deciding  whether 
the  Act  specifically  vests  this  Board  with  authority 
25266  to  award  area  certificates  which  omit  the  naming  of 
points  to  be  served,  we  conclude  that  the  best  in¬ 
terest  of  the  public  will  be  presently  served  by  naming  the 
points  in  the  certificate. 

While  we  have  concluded  that  the  certificates  to  be  is¬ 
sued  should  name  specific  terminal  and  intermediate  points, 
we  find  that  a  grouping  of  points  of  service  conforming 
generally  to  the  areas  proposed  will  permit  a  flexibility 
of  routing  and  operations  which  is  required  by  the  public 
convenience  and  necessity  for  the  development  of  air 
freight  traffic. 

It  is  important  to  note  that  we  do  not  propose  here  to 
relieve  the  air  freight  carriers  from  their  obligations  under 
section  404(a)  of  the  Act  to  provide  adequate  service  in 
connection  with  the  air  transportation  authorized  by  their 
certificates.  In  other  words,  the  theory  of  demand  service 
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may  not  be  twisted  to  cloak  either  a  denial  of  service  or 
the  performance  of  inadequate  air  freight  service. 
Under  these  certificates,  as  under  the  outstanding 
passenger  certificates,  service  to  a  designated  point 
may  not  be  abandoned  or  temporarily  suspended  without 
the  permission  of  the  Board,  granted  upon  specific  appli¬ 
cation,  or,  in  certain  types  of  situations,  by  regulation. 
Likewise,  implementation  of  the  demand  service  proposals 
through  specification  in  the  filed  tariffs  of  minimum  loads 
must  meet  such  standards  of  adequacy  of  service  as  may 
be  found  to  be  reasonable  and  necessary  for  the  kind  of 
air  transportation  here  involved. 

25267  Selection  of  routes—  It  is  clear  that  if  we  are  to 
receive  the  widest  possible  benefits  of  the  experi¬ 
ment  and  diffuse  the  benefits  of  competition,  the  route 
structure  for  an  all-property  operation  (other  than  the 
specific  proposal  submitted  by  Airnews)  must  be  ap¬ 
proached  on  an  area-to-area  basis.  The  majority  of  data 
introduced  in  support  of  the  various  proposals  was  pre¬ 
sented  in  this  form.  However,  our  decision  to  name  the 
points  in  a  certificate  does  not  preclude  us  from  authorizing 
service  between  points  within  an  area  and  such  points  with¬ 
in  other  areas  as  will  satisfy  the  public  demand.  In  view  of 
the  above,  the  selection  of  the  routes  found  to  be  required 
will  be  first  considered  for  convenience  in  terms  of  areas, 
with  such  points  named  within  the  particular  areas  as 
will  best  meet  the  needs  of  the  traffic. 

Those  applications  which  were  on  an  area  basis  were 
fairly  uniform  in  proposing  areas  to  be  served.  The 
boundaries  of  the  various  areas  differ  to  some  degree  in 
the  several  applications,  but  generally  there  is  emphasis 
on  the  transcontinental  routes  between  the  California  area, 
the  north  Central  area,  and  the  Northeast  area.  To  some 
lesser  extent,  service  is  proposed  to  join  those  areas  with 
the  southeast,  Louisiana,  Texas,  and  Northwest  areas.  Of 
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these  areas  the  Northeast  and  North  Central  produce  a 
net  surplus  of  industrial  products  and  a  net  deficiency  of 
agricultural  products.  In  the  others  the  reverse  situa¬ 
tion  prevails.  The  order  of  importance  of  these 
25268  areas  as  industrial  or  agricultural  exporters  is  as 


follows : 

Industrial  surplus*3 

Agricultural  surplus^  * 

Northeast  . 

1 

California .  1 

North  Central . 

2 

Southeast  .  2 

Northwest .  3 

Louisiana  .  4 

Texas .  5 

The  September  1946  Airline  Traffic  Survey  did  not  de¬ 
termine  origination-destination  figures  for  air  express  or 
freight.  It  did,  however,  gather  station-to-station  data  for 
such  traffic  and  summarize  the  express  and  freight  flow 
volume  between  certificated  points  in  the  United  States. 
From  this  survey  it  appears  that  the  flow  of  express  and 
freight  over  the  certificated  airlines  in  that  period  moved 
between  the  generally  defined  areas  as  follows.  The  listing 


is  in  the  order  of  descending  traffic  volume : 

Northeast-North  Central _  1 

Northeast-Califomia  _  2 

North  Central-Calif omia _  3 

Northeast-Southeast  _  4 

North  Central-Northwest  _  5 

California-Northwest _  6 

North  Central-Southeast _  7 

North  Central-Texas  _  8 

Northeast-Texas  _  9 


This  survey,  covering  the  month  of  September,  tends  to 
reflect  principally  a  movement  of  industrial  goods.  That 


33  See  footnote  21,  supra,  for  dollar  volume. 

34  Ibid. 
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there  is  an  interchange  of  goods  between  areas  hav- 

25269  ing  similar  net  characteristics  is  evidenced  by  the 
top  ranking  of  the  Northeast-North  Central  traffic 

and  the  substantial  northwest-California  movement  of 
goods. 

The  traffic  flow  data  adduced  at  the  further  hearing, 
covering  air  freight  only  for  September  1948,  substantiates 
the  September  1946  survey  results  as  to  the  predominant 
strength  of  the  Northeast-North  Central-Califomia  route. 
The  relative  ranking  of  traffic  from  and  to  the  Texas  area 
appears  to  have  improved  during  this  2-year  period,  but 
this  cannot  be  conclusively  stated  because  data  filed  by 
Delta  and  National,  did  not  afford  tonnage  figures  by  areas 
or  points  on  an  origination-destination  basis. 

An  experiment  in  a  property-only  service  between  areas 
at  this  time  necessarily  calls  for  certification  an  a  large 
scale.  Relatively  long  distances  are  involved  in  flights  be¬ 
tween  the  areas.  The  economic  and  geographical  charac¬ 
teristics  of  the  several  areas  enumerated  differ  widely,  but 
each  is  a  major  trading  area  in  the  United  States  with  an 
indicated  air  freight  potential  sufficiently  large  to  warrant 
inclusion  in  the  area  service  experiment. 

Several  applicants  have  urged  that,  rather  than  select  a 
certain  applicant  for  operation  between  a  small  number  of 
areas  without  competition  from  another  property-only 
carrier,  several  property-only  carriers  be  certificated  be¬ 
tween  all,  or  substantially  all,  of  the  areas.  The  primary 
advantages  of  such  a  plan  are  in  ij;s  elimination  of  prac¬ 
tically  all  need  for  interline  handling  and  in  permitting 
shifting  of  flight  frequencies  between  the  areas  as 

25270  seasonal  demands  change.  On  the  other  hand, 
it  might  represent  uneconomical  competition.  Com¬ 
petition  between  the  property-only  carriers  might  add 
some  data  of  value,  but  there  appears  no  need  for  extend¬ 
ing  such  competition  to  all  areas.  Adequate  competition  is 
anticipated  between  the  property-only  carriers  and  the 
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multiple-service  carriers  to  give  a  true  test  of  the  area 
service  concept.  Further,  a  measure  of  the  ability  of  the 
area  operator  to  give  adequate  service  to  demand  points 
can  probably  be  best  obtained  by  having  points  in  some 
areas  served  by  only  one  applicant.  And  finally,  the  capital 
requirements  for  initiating  certificated  operations  would 
increase  considerably  ■with  each  additional  area  served. 

All  factors  considered,  it  appears  that  the  experiment 
will  be  better  served  by  not  certificating  a  given  number  of 
applicants  to  serve  all  areas.  Routes  designed  to  connect 
the  areas  having  the  indicated  major  traffic  flows  will  re¬ 
duce  the  amount  of  traffic  requiring  interline  handling  to 
a  small  percentage  of  total  movement.  Lease  of  planes  be¬ 
tween  carriers  to  meet  shifting  traffic  demands  as  they  may 
appear  should  not  present  great  difficulties. 

The  economic  data  presented  have  indicated  that  the 
major  air  freight  potential  will  be  found  along  the  route 
joining  the  California  area,  the  North  Central  area,  and  the 
Northeast  area.  While  data  of  record  show  the  heaviest 
cargo  movement  between  the  Northeast  and  North  Central 
areas,  there  appears  reason  to  believe  that  this  ranking 
will  decline  as  air  freight  develops.  The  Northeast 
25271  and  California  areas  show  the  largest  net  com¬ 
plementary  characteristics  and,  being  a  maximum 
distance  apart  for  domestic  movement,  emerge  as  the  ma¬ 
jor  terminal  areas  producing  air  freight.  For  similar  rea¬ 
sons,  the  California-North  Central  traffic  can  be  expected  to 
grow  in  importance  to  rival  and  perhaps  exceed  that  be¬ 
tween  the  North  Central  and  Northeast  areas. 

Traffic  survey  results  and  the  community  of  interest 
evidenced  by  the  net  area  characteristics  indicate  that  the 
next  most  important  air  freight  movement  will  be  between 
the  Northeast  and  Southeast  areas.  Texas-Northeast, 
Texas-North  Central,  North  Central-Southeast,  North  Cen¬ 
tral-Northwest,  and  Northwest-Calif omia  movements  fol¬ 
low  on  a  smaller,  though  substantial,  scale.  The  Louisiana 
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area  appears  very  similar  in  general  characteristics  to  the 
Southeast  area,  with  its  principal  community  of  interest 
with  the  Northeast  and  North  Central  areas. 

Of  the  areas  involved,  three  appear  to  promise,  for  the 
initial  operations  of  property-only  carriers,  a  volume  of 
air  freight  that  would  be  inadequate  to  sustain  a  carrier 
serving  only  each  such  area  and  those  others  with  which 
it  has  its  principal  community  of  interest.  These  areas  are 
the  Louisiana  area,  Texas  area,  and  Northwest  area.  The 
complementary  areas  for  all  three  are  the  Northeast  and 
North  Central  areas  and,  for  the  Northwest  area,  the  Cali¬ 
fornia  area  in  addition.  It  does  not  necessarily  follow  that 
these  routes  hold  no  future  promise  of  sustaining  a  prop¬ 
erty-only  carrier.  But  each  of  these  areas  produces 
25272  air  freight  candidates  predominantly  in  the  perish¬ 
able  group — agricultural  produce  and  sea  foods. 
Moreover,  these  items  appear  less  susceptible  to  rapid 
development  as  air  freight  traffic  than  manufactures  hav¬ 
ing  high  value  per  pound.  As  air  freight  rates  descend 
that  situation  may  be  materially  changed,  but  the  attain¬ 
ment  of  such  rates  hinges  upon  future  activities,  not  only 
by  the  carriers,  but  also  by  manufacturers  in  developing 
newer  equipment  and  advanced  processing  and  packaging 
in  this  field.  It  is  accordingly  concluded  that  these  routes 
should  be  integrated  with  others  to  permit  the  sound  de¬ 
velopment  of  air  freight  service.  On  the  basis  of  the  fore¬ 
going,  we  find  that  there  is  a  need  for  the  certification  of 
two  property-only  air  carriers  over  the  major  transconti¬ 
nental  route  connecting  the  California,  North  Central,  and 
Northeast  areas.  The  first  of  these  can  logically  integrate 
a  service  to  the  Northwest  area  in  its  operations,  and  the 
second  will  include  the  Texas  area  intermediate  to  the  Cali¬ 
fornia-North  Central  service. 

The  historic  traffic  and  the  indicated  air  freight  potential 
in  the  north-south  direction  in  the  eastern  part  of  the 
country  is  not  as  great  as  over  the  east-west  transcontin- 
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ental  routes.  The  record  indicates,  however,  a  substantial 
potential  between  the  Northeast  and  North  Central  areas, 
on  the  one  hand,  and  the  Southeast  and  Louisiana  areas,  on 
the  other.  The  rate  of  development  of  this  traffic  to  date 
has  not  approached  that  realized  on  the  east-west  routes, 
yet  the  basic  characteristics  underlying  the  east-west  traffic 
are  also  found  to  exist  north-south  in  this  section  of 
25273  the  country.  The  north-south  distances  appear 
great  enough  to  warrant  air  freight  service,  yet  the 
lesser  distances  between  the  Southeast  and  Louisiana 
areas  and  northern  markets,  as  compared  to  those  from 
California  and  Texas,  should  give  the  former  a  favorable 
competitive  margin.  Such  considerations  lead  us  to  con¬ 
clude  that  the  authorization  of  one  property-only  carrier 
to  operate  north-south  between  the  Northeast  and  North 
Central  areas,  on  the  one  hand,  and  the  Southeast  and 
Louisiana  areas,  on  the  other,  is  required  by  the  public 
convenience  and  necessity  and  is  necessary  to  round  out 
the  coverage  in  property-only  service. 

Some  of  the  long-haul  applicants  requested  authority  to 
render  intra-area  service.  Others  originally  denounced 
any  such  intention,  but  have  since  requested  that  authority 
as  representing  a  source  of  additional  revenue  from  space 
that  would  otherwise  be  unused.  But  an  intra-area  author¬ 
ization  for  long-haul  property-only  carriers  would  place 
them  in  competition  with  the  regional  or  local  air  carriers 
for  a  relatively  limited  amount  of  traffic.  Our  authorizations 
herein  contemplate  a  need  for  full  devotion  of  their  ener¬ 
gies  to  the  greater  and  potentially  more  fruitful  long-haul 
traffic  in  competition,  for  the  major  part,  with  the  compara¬ 
ble  all-cargo  operations  of  the  existing  certificated  carriers. 
Since  intra-area  operations  by  additional  long-haul 
carriers  would  compete  in  a  field  of  relatively  limited  po¬ 
tential  for  freight  that  could  ordinarily  be  accommodated 
on  local  flights  in  combination  equipment,  we  find  no  pres- 
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ent  need  for  this  additional  service  by  such  carriers. 

25274  For  reasons  set  out  hereinafter  and  which  can  be 
readily  distinguished  from  considerations  involv¬ 
ing  intra-area  service  by  long-haul  carriers,  we  have  cer¬ 
tificated  Airnews  to  conduct  an  intra-area  operation  in 
south  Texas. 

Thus  far,  in  outlining  the  routes  found  to  be  required, 
the  areas  named  for  each  have  been  generally  stated.  It  is 
considered  that  in  areas  originating  shipments  of  perish¬ 
ables  the  extreme  distance  between  points  within  an  area 
is  of  little  economic  concern.  Seasonal  concentration  of 
demand  at  such  points  and  the  prospect  of  full  plane  load 
shipments  indicate  a  sound,  economic  operation  even 
though  a  nonrevenue  flight  of  up  to  25  percent  of  the  full 
payload  flight  distance  were  required.  But  in  the  predom¬ 
inantly  industrial  areas,  i.e.,  the  North  Central  and^North- 
east,  practical  operational  and  traffic  problems  indicate 
that  there  may  be  some  limit  to  the  distance  between  ex¬ 
treme  points  in  the  area  that  can  be  economically  served. 
In  these  industrial  areas  proper  route  design  calls  for 
dividing  the  areas  to  some  extent  between  the  property- 
only  carriers  serving  them. 

Traffic  destined  for  points  in  these  industrial  areas, 
while  it  may  originate  as  a  planeload  of  produce,  shows 
prospect  of  being  destined  for  partial  delivery  to  a  number 
of  different  consuming  centers.  Traffic  originating  in  the 
industrial  areas,  especially  in  the  smaller  industrial  cities, 
will  be  made  up  of  shipments  of  smaller  size  with  demands 
for  service  spaced  intermittently  throughout  the  year. 
Obviously  for  pick-up  or  discharge  of  a  1,000-pound 

25275  shipment,  economical  operations  will  not  permit 
nonrevenue  mileage  as  great  as  for  10,000  or  20,000 

pounds.  For  example,  the  extreme  points  in  the  North 
Central  area  can  be  taken  as  Milwaukee  on  the  north,  Lou¬ 
isville  on  the  south,  St.  Louis  on  the  west,  and  Cleveland  on 
the  east.  With  two  routes  serving  this  area,  each  of  them 
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joining  it  with  the  California  area  and  going  through  to 
Northeast  points,  the  area  can  be  reasonably  divided  be¬ 
tween  the  two  routes,  viz.,  the  northern  transcontinental, 
route  A,  serving  Chicago  and  the  points  generally  north 
thereof,  and  the  southern  transcontinental,  route  B,  tak¬ 
ing  in  Chicago  and  points  reasonably  south  thereof.  A 
somewiiat  similar  division  north  and  south  of  New  York 
City  appears  advisable  in  the  northeast  area  between  the 
transcontinental  routes  A  and  B.  The  principal  traffic 
centers,  NewT  York  in  the  Northeast  group  and  Chicago  in 
the  North  Central  group,  w’ould  be  served  by  all  property- 
only  carriers  operating  to  these  areas  to  facilitate  trans¬ 
shipment  when  required. 

California  area. — The  cities  of  Los  Angeles  and  San 
Francisco  are  both  major  centers  for  west  coast  distribu¬ 
tion  of  incoming  manufactures,  and  have  enjoyed  great 
and  swift  growth  in  stature  as  industrial  centers.  Each 
serves  a  fertile  agricultural  area  as  principal  point  for 
shipment  and  both  Los  Angeles  and  San  Francisco  merit 
designation  as  a  terminal  and  an  intermediate  point,  re¬ 
spectively,  on  routes  A  and  B.  Long  Beach  and 
25276  Oakland  are  also  important  cities  and  have  charac¬ 
teristics  similar  to  Los  Angeles  and  San  Francisco. 
They  are  a  part  of  the  respective  metropolitan  areas,  and 
warrant  designation  as  intermediate  points.  Other  cities 
selected  for  designation  as  intermediate  points  in  the  area 
are  Brawley-El  Centro,  San  Diego,  Bakersfield,  Santa  Bar¬ 
bara,  Fresno,  Salinas-Monterey,  Stockton,  Sacramento, 
and  Thermal.  These  points  are  important  principally  as 
production  centers  for  various  agricultural  or  horticultural 
items.  Although,  as  we  have  pointed  out  above,  the  traffic 
potential  represented  by  these  items  is  as  yet  largely  un¬ 
realized,  their  promise  as  air  freight  candidates  in  the  long 
run  is  such  as  to  warrant  permitting  access  to  them  at  this 
time,  thus  affording  the  all-freight  carriers  appropriate 
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opportunity  for  intensive  development  of  this  important 
field. 

Northwest  area. — This  area  merits  designation  on  route 
A,  Seattle,  Wash.,  and  Portland,  Oreg.,  appear  as  major 
centers  of  industrial  production  and  distribution.  Impor¬ 
tant  fishing  activities  center  there  and  the  surrounding 
areas  produce  agricultural  products  substantially  in  excess 
of  local  needs.  Other  points  which  merit  designation  in  this 
area  as  centers  of  agricultural  production  are  Longview, 
Wenatchee,  and  Yakima,  Wash. 

Texas  area. — This  area  will  be  included  on  route  B  only. 
Fort  Worth-Dallas,  Houston,  San  Antonio,  and  Corpus 
Christi  are  major  cities  for  the  distribution  of  incoming 
manufactures  and  have  exhibited  growth  as  centers  of 
Texas  industry.  Houston  and  Corpus  Christi  are 
25277  important  gulf  ports  and  have  a  yearly  fishery 
catch  that  appears  to  offer  a  large  air  freight  po¬ 
tential.  Fort  Worth-Dallas  and  San  Antonio  are  centers  of 
agricultural  regions  producing  substantially  beyond  local 
needs.  The  cities  of  Eagle  Pass,  Laredo,  Mission,  and 
Brownsville  are  all  located  in  the  fertile  Rio  Grande  Valley 
and  constitute  an  extensive  winter  garden  belt. 

Louisiana  area. — Route  C  will  serve  points  in  this  area, 
connecting  it  directly  with  the  Northeast,  North  Central, 
and  Southeast  areas.  New  Orleans  is  the  outstanding 
center  of  commercial  activity  and  a  major  port  for  South 
American  trade.  Gulf  fishing  is  an  important  industry 
there  and  also  in  the  cities  of  Mobile,  Ala.,  Gulfport-Biloxi, 
Miss.,  and  Morgan  City,  La.  Baton  Rouge  and  Hammond, 
La.,  are  centrally  situated  in  major  agricultural  sections. 

Southeastern  area. — Route  C  will  connect  this  area  with 
points  in  the  industrial  Northeast  and  North  Central  areas 
and  with  the  Louisiana  area.  Principal  cities  for  indus¬ 
trial  activity  and  distribution  are  Miami  and  Jacksonville, 
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Fla.,  Atlanta  and  Savannah,  Ga.,  and  Birmingham,  Ala., 
Miami,  Jacksonville,  and  to  a  lesser  extent,  Savannah,  are 
important  ports  for  Caribbean  and  South  American  trade. 
An  extensive  winter  garden  area  extends  throughout  the 
southern  portion  of  Florida  and  can  be  best  served  with 
air  freight  through  West  Palm  Beach,  Belle  Glade,  Fort 
Myers,  Sarasota-Bradenton,  Lakeland,  Tampa-St.  Peters¬ 
burg,  Ocala,  and  Orlando,  Fla.  Valdosta,  Ga.,  has 
25278  sufficiently  extensive  agricultural  and  horticultural 
activity  to  be  included  for  service. 

North  Central  area. — The  points  selected  for  service  in 
the  industrial  mid-west  are  designated  because  they  are 
large  consumers  of  the  agricultural  products  of  the  points 
previously  identified  and  because  of  their  potential  for 
traffic  origination  in  industrial  manufactures  and  parts, 
store  merchandise,  drugs  and  medicines,  periodicals,  ani¬ 
mal  products,  and  clothing.  Cities  so  selected  and  grouped 
according  to  the  routes  which  will  serve  them  are:  route 
A — Chicago,  Ill.,  Milwaukee,  Wis.,  Grand  Rapids  and 
Detroit,  Mich.,  Fort  Wayne  and  South  Bend,  Ind.,  Akron, 
Toledo,  and  Cleveland,  Ohio ;  route  B — Chicago  and 
Peoria,  I1L,  St.  Louis,  Mo.,  South  Bend,  Fort  Wayne,  and 
Indianapolis,  Ind.,  Louisville,  Ky.,  Toledo,  Cleveland,  Ak¬ 
ron,  Dayton,  Columbus,  and  Cincinnati,  Ohio,  and  Detroit, 
Mich.,  and  Route  C — Chicago,  Ill.,  Milwaukee,  Wis.,  Grand 
Rapids  and  Detroit,  Mich.,  South  Bend  and  Indianapolis, 
Ind.,  Cleveland,  Toledo,  Columbus,  Cincinnati,  and  Day- 
ton,  Ohio,  and  Louisville,  Ky. 

Northeast  area. — Reasons  for  selection  of  points  in  this 
area  are  similar  to  those  enumerated  for  the  mid-west 
cities.  Although  animal  products  are  not  an  item  produced 
to  any  appreciable  extent  in  this  region,  clothing  assumes 
much  greater  importance  as  an  air  candidate.  Additional 
sources  of  traffic  originating  in  these  east  coast  cities  are 
fishery  products,  film,  records,  and  transcriptions.  The 
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points  selected  in  this  area  for  service  by  the  vari- 

25279  ous  routes  are:  route  A — New  York,  Buffalo, 
Rochester,  Binghamton,  and  Albany,  N.  Y.,  New¬ 
ark,  N.  J.,  Boston,  Mass.,  Hartford,  Conn.,  Providence, 
R.  I.,  and  Philadelphia,  Pa.;  routes  B  and  C — New  York, 
N.  Y.,  Pittsburgh,  Pa.,  Newark,  N.  J.,  Boston,  Mass.,  Provi¬ 
dence,  R.  I.,  Hartford,  Conn.,  Philadelphia,  Harrisburg, 
and  Allentown,  Pa.,  Wilmington,  Del.,  Baltimore,  Md., 
Richmond,  Va.,  and  Washington,  D.  C. ;  route  C,  in  addition 
serving  Albany,  Binghamton,  Buffalo,  and  Rochester,  N.  Y. 

Certain  other  points  not  included  in  those  heretofore 
designated  appear  to  warrant  inclusion  on  certain  of  the 
air  freight  routes.  Since  they  are  not  immediately  adja¬ 
cent  to  any  area  as  outlined  by  the  points  previously 
named,  and  show  a  substantial  potential  traffic,  they  are 
included  as  intermediate  points  between  the  various  areas. 
Minneapolis-St.  Paul  is  a  large  metropolitan  center  and 
warrants  inclusion  as  an  intermediate  point  on  route  A, 
and  terminal  point  for  route  C.  Denver,  Colo.,  siinilarily  is 
justified  as  an  intermediate  stop  on  route  A.  Between 
Denver  and  the  North  Central  group  of  points  on  route  A, 
Omaha,  Nebr.,  and  Des  Moines,  Iowa,  appear  to  merit  in¬ 
clusion  as  a  group  to  afford  direct  service  to  and  from  each 
of  these  cities  to  points  in  the  California  and  North  Central 
areas.  On  route  B,  Phoenix,  Ariz.,  shows  an  adequate 
potential  in  agricultural  produce  to  be  included  in  the  ex¬ 
periment  as  an  intermediate  point,  and  Kansas  City,  Mo., 
will  be  included  on  the  basis  of  its  importance  as  an  in¬ 
dustrial  and  distribution  center.  Rockland  and  Port- 

25280  land,  Maine,  are  principal  landing  points  for  lobsters 
and  other  sea  foods  that  have  greatly  expanded 

markets  through  air  freight.  Their  inclusion  as  an  addi¬ 
tional  group  of  points  on  routes  A  and  B  will  permit  rapid 
distribution  of  these  items  throughout  the  country.  There 
is  attached  a  map  indicating  the  pattern  of  the  major  traffic 
movements  that  may  be  expected  to  develop.  The  map  does 
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not,  of  course,  indicate  every  possible  service  between  the 
various  groups  of  points  that  is  authorized  in  the  several 
certificates. 

In  addition  to  the  applications  which  propose  new  routes 
on  a  trans-continental  scale,  either  east-west  or  north-south, 
Airnews  proposes  routes  entirely  within  the  State  of 
Texas,  to  be  served  by  an  integrated  airplane-truck  oper¬ 
ation. 

Airnews  applied  for  routes  extending  from  San  Antonio 
to  Brownsville,  which  contemplates  air  service  to  56  cities 
in  the  south  Texas  area.  The  novel  aspect  of  the  proposal 
is  that  it  is  designed  to  offer  a  combined  air  and  truck 
operation.  In  addition  to  the  6  cities  to  be  served  directly 
by  air,  50  other  points  in  the  general  vicinity  of  the  air 
stops  would  be  afforded  coordinated  service  through  the 
use  of  trucking  facilities  to  be  owned  and  operated  by  the 
applicant  company.  Of  the  6  cities  to  be  served  directly  by 
air,  1  of  them,  Beeville,  with  a  1940  population  of  6,789,  is 
presently  uncertificated  but  is  served  by  Trans-Texas  Air¬ 
ways  under  an  exemption.  Of  the  50  truck-stop  points  only 
3  are  authorized  for  air  service.  The  population  of  the 
remaining  47  points  totals  in  excess  of  90,000  people.  In 
view  of  the  individual  size  of  each  of  the  latter 
25281  points  it  is  conjectural  whether  they  would  receive 
any  type  of  air  service  in  the  immediate  future. 

The  area  south  of  San  Antonio  is  generally  termed  the 
“magic  valley”.  Due  to  the  great  fertility  of  the  soil  the 
region  has  become  widely  renowned  for  such  citrus  crops 
as  grapefruit  and  oranges,  which  during  the  1944-1945 
season  were  valued  in  excess  of  $37,000,000.  The 
area  also  contributes  substantially  to  the  country’s 
economy  with  other  large  crops,  viz.,  cotton,  tan¬ 
gerines,  lemons,  and  limes,  as  well  as  in  the  cattle-raising 
and  oil  industries.  Many  additional  items  are  raised  in 
major  quantities  which  are  readily  adaptable  for  air  cargo 
shipment,  such  as  poultry,  truck  garden  produce,  seafoods, 
and  cut  flowers. 
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While  it  appears  that  this  territory  offers  a  rich 
potential  market  for  the  development  of  air  freight, 
particularly  as  it  relates  to  the  northbound  movement  of 
produce  which  historically  has  totaled  some  20,000  carloads 
per  season,  Braniff  has  nevertheless  achieved  only  a  negli¬ 
gible  penetration  of  this  traffic.  Data  of  record  indicate 
that  Braniff  has  averaged  only  approximately  30  pounds 
per  day  northbound  out  of  Brownsville.  It  is  noted,  of 
course,  that  Braniff  serves  only  2  points  south  of  San 
Antonio.  The  applicants’  proposal  to  serve  5  points  south 
of  the  latter  city  and  an  additional  50  truck-stop  points 
lends  considerably  greater  promise  to  a  much  larger 
25282  penetration  of  the  traffic  now  moving  via  surface 
facilities.  Only  a  relatively  minor  percentage  of 
penetration  of  this  traffic  would  render  the  certification 
of  Airnews  in  the  public  interest,  since  it  would  benefit 
not  only  the  communities  receiving  the  service  but  would 
also  serve  to  generate  additional  traffic  to  be  funneled 
through  San  Antonio  over  the  systems  of  other  certificated 
carriers.33  The  development  of  this  traffic,  which  for  the 
most  part  would  be  “new”  air  traffic,  is  in  general  accord 
with  the  principles  we  set  out  previously  in  connection 
with  our  consideration  of  the  long  haul  proposals.  More¬ 
over,  approval  of  this  application,  at  least  for  a  tempo¬ 
rary  period,  would  provide  the  Board  with  a  measure  to 
gauge  the  effect  of  a  coordinated  air-surface  freight 
service  and  would  offer  the  means  of  ascertaining  the 
feasibility  of  service  to  cities  which  are  relatively  small 

35  The  proposed  service  of  Airnews  will  result  in  little  if  any  diversion 
from  the  existing  carriers.  At  the  oral  argument  Braniff  conceded  that  it 
could  expect  no  serious  diversion  from  Airnews  because  “we  have  not  been 
able  to  get  any  agricultural  commodities  in  volume  to  move  on  our  line.” 
Braniff’s  prime  concern  appeared  to  be  that  Airnews  would  at  some  future 
date  make  application  for  an  extension  beyond  San  Antonio,  in  order  to 
overcome  the  alleged  burden  of  turning  its  shipments  over  to  a  connecting 
carrier. 
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population- wise  but  which  offer  a  large  freight  traffic 
generating  potential.  Where  such  a  freight  potential  exists, 
as  we  find  it  does  exist  in  the  area  south  of  San  Antonio, 
we  believe  that  it  is  in  the  public  interest  that  the  trans¬ 
lation  of  such  potential  into  actual  traffic  should  be  en¬ 
couraged. 

The  proposal  represents  a  definite  challenge  to  the  in¬ 
genuity  of  the  operator.  Airnews  would  not  only  be  con¬ 
ducting  a  short  haul  and  relatively  limited  operation 
25283  requiring  trans-shipment  of  a  large  percentage  of 
its  cargo  at  San  Antonio,  but  would  be  conducting 
its  operations  in  competition  with  such  large  and  experi¬ 
enced  carriers  as  Braniff,  Eastern  and  Slick.36  Moreover, 
the  predominantly  northbound  flow  of  goods,  as  shown 
by  the  record  of  surface  traffic,  may  result  in  an  unhealthy 
traffic  unbalance.  However,  the  evidence  here  shows  that 
these  elements  would  not  unduly  handicap  the  operations 
of  Airnews  since  it  is  already  assured  of  a  high  load  factor 
on  southbound  schedules  by  reason  of  the  agreements  with 
Express  Publishing  Company  for  the  carriage  of  news¬ 
papers  to  points  on  the  proposed  system  south  of  San 
Antonio.  These  arrangements  for  the  carriage  of  news¬ 
papers  have  in  the  past  assured  the  operation  of  Airnews’ 
existing  service  without  appreciable  financial  loss,  and  con¬ 
stitute  an  assurance  that  Airnews  will  have  an  opportunity 
to  conduct  its  proposed  services  successfully  despite  the 
unfavorable  elements  referred  to  above.37 

36  Some  competition  with  Trans  Texas  may  also  occur.  Although  the 
Board  has  not  generally  authorized  competition  between  the  freight  carriers 
and  the  feeder  carriers,  the  small  amount  of  such  competition  involved  here 
and  the  unique  characteristics  of  Airnews’  operation  justify  it  in  this 
instance. 

37  The  authorization  granted  herein  to  Airnews  should  not  be  deemed 
to  constitute  a  determination  by  the  Board  favoring  generally  common 
carrier  and  private  carrier  operations  over  the  same  route  by  the  same 
carrier.  The  results  of  the  Airnews  temporary  service  may,  however,  furnish 
valuable  experience  with  respect  to  that  question. 
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On  brief  Braniff  argues  that  before  surface  operations 
to  the  truck-stop  points  could  be  inaugurated  certifi- 
25284  cates  would  first  have  to  be  obtained  from  the  Inter- 
i  state  Commerce  Commission  and  the  Texas  Railroad 
Commission,  and  that  unfavorable  action  by  these  Com¬ 
missions  would  accordingly  place  the  Board  in  the  position 
of  doing  a  “useless  thing”.  Conceding  without  admitting, 
the  efficacy  of  this  contention,  it  would  seem  anomalous  for 
the  Board  to  be  required  to  wait  upon  actions  by  other  regu¬ 
latory  agencies  before  authorizing  air  service  found  to  be  re¬ 
quired  by  the  public  convenience  and  necessity  even  though 
the  ultimate  destination  of  the  particular  shipments  mov¬ 
ing  by  air  required  that  some  portion  of  the  operation  util¬ 
ize  surface  facilities.  If  the  assent  of  other  agencies  is  in 
fact  required,  the  burden  of  performing  the  additional 
step  rests  with  the  carrier. 

We  have  considered  the  fact  that,  with  the  exception 
of  a  few  intrastate  shipments,  Airnews  in  its  period  of 
operations  has  not  carried  any  substantial  shipments  north¬ 
bound  to  San  Antonio.  We  also  recognize,  however,  that 
this  carrier  did  not  come  within  the  purview  of  the  con¬ 
ditions  governing  section  292.5  and  hence  could  not  engage 
in  scheduled  interstate  operations.  Since  the  evidence  dis¬ 
closes  that  the  bulk  of  the  shipments  that  can  be  expected 
to  move  by  air  from  points  south  of  San  Antonio  will  be 
destined  for  points  north  of  that  city,  Airnews  was,  of 
course,  not  legally  able  to  engage  in  the  development  of 
such  traffic. 

The  original  application  of  Airnews  insofar  as  it  sought 
certification  to  transport  mail  is  not  an  inseparable  part 
of  the  authority  requested.  On  brief,  argument  and  at  the 
further  hearing,  this  applicant  stated  that  it  would  not 
press  its  application  for,  in  fact  did  not  desire,  a  mail 
authorization.  While  the  evidence  shows  that  the  public 
interest  w'ould  be  served  by  the  certification  of 
25285  the  above  routes  at  the  least  for  a  temporary  period, 
the  data  of  record  are  not  sufficient  to  establish 
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the  need  for  additional  air  mail  service  in  this  area.  In 
view  of  the  foregoing  we  find  that  the  public  convenience 
and  necessity  requires  the  service  proposed  by  Airnews 
but  that  its  application  should  be  granted  only  to  the 
extent  of  an  all-property  service  over  the  following 
routes:  (a)  between  the  terminal  point  San  Antonio, 
the  intermediate  point  Beeville,  and  the  terminal 
point  Corpus  Christi,  Tex.,  and  (b)  between  the  terminal 
point  San  Antonio,  the  intermediate  points  McAllen  and 
Harlingen,  and  the  terminal  point  Brownsville,  Tex. 

However,  in  view  of  the  fact  that  our  finding  with  respect 
to  the  need  for  the  service  is  predicated  in  large  part 
upon  the  belief  that  some  50  communities  will  receive 
air-freight  service  as  truck-stops  on  the  proposed  system, 
we  will  incorporate  in  the  certificate  a  provision  requiring 
that  service  be  regularly  rendered  on  a  scheduled  basis 
to  not  less  than  three-fourths  of  the  points  named  in  Air- 
news’  application  and  that  in  furtherance  of  this  provision 
Airnews  shall  file  a  semi-annual  report  showing  the  sched¬ 
ules,  and  tariffs  offered  and  the  service  rendered  to  such 
communities. 

Our  finding  of  public  convenience  and  necessity  with 
reference  to  Airnews  has  been  reached  in  some  measure 
because  of  the  assurance  of  adequate  southbound  loads 
in  this  particularly  “one  direction”  area.  Airnews  appears 
to  be  the  only  applicant  which  can  guarantee  a  high  load 
factor  on  such  schedules.  It  has  presented  a  satisfactory 
plan  of  operation,  and  is  adequately  financed.  Airnews  is 
fit,  willing,  and  able  and  should  be  authorized  to  conduct 
the  services  over  these  routes  extending  between  San 
Antonio  and  points  south  thereof  within  the  State  of 
Texas. 

25286  Amendments  to  Existing  Certificates. — The  routes 
we  are  herein  authorizing  will,  of  course,  permit  a 
large  variety  of  services  and  should  form  the  nucleus  of  a 
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nation-wide  system  for  the  carriage  of  freight  to  virtually 
every  section  of  the  country  and  between  practically  all 
major  traffic  generating  points.  The  wide  authority 
granted  to  the  applicants  certificated,  and  which  we  be¬ 
lieve  to  be  essential  to  measure  the  feasibility  of  such  a 
specialized  service  in  air  transportation,  may  permit  those 
carriers  in  many  instances  to  conduct  services  which,  un¬ 
der  the  route  structures  of  the  existing  certificated 
carriers,  would  not  be  possible.  A  situation  of  this  nature 
might  not  be  in  the  public  interest  since  one  of  the  designs 
of  the  experiment  is  to  compare  the  operations  of  a  prop¬ 
erty-only  carrier  with  the  operations  of  the  existing  car¬ 
riers  employing  both  all-cargo  equipment  and  so-called 
combination  aircraft.  As  a  result  of  the  action  taken 
herein  we  have  no  desire  to  prejudice  the  rights  of  the 
existing  certificated  carriers  to  compete  on  an  equal 
footing  wdth  the  newly  certificated  property-only  carriers. 
Patently  no  fair  comparison  could  be  drawn  nor  could  the 
experiment  be  said  to  be  conclusive  unless  the  existing  cer¬ 
tificated  carriers  were,  from  an  operational  viewpoint,  on 
an  equitable  basis.  Indeed,  from  the  limited  number  of 
carriers  certificated  we  feel  that  competition  between  the 
two  types  of  operators  will  have  a  salutary  effect  in  gaug¬ 
ing  the  worthwhileness  of  the  experiment.  Under  the  cir¬ 
cumstances,  if  a  modification  of  authority  in  existing  cer¬ 
tificates  is  required  by  the  presently  certificated  carriers 
for  the  transportation  of  property,  such  carriers  should 
seek  adjustment  of  their  certificates  and  this  Board  will 
give  expeditious  treatment  to  any  applications  seeking 
such  adjustment. 

25287  Carriers  certificated . — For  reasons  previously 
stated  we  have  found  that  the  applications  of 
several  of  the  parties  should  be  denied.  The  selection  of 
the  carriers  to  operate  the  three  temporary  all-freight 
routes  to  be  authorized  (in  addition  to  that  authorized  to 


1501 


Opinion 

Airnews)  accordingly  narrows  to  a  choice  between  Slick, 
Flying  Tigers,  Flamingo,  California  Eastern,  Globe, 
Willis,  U.  S.  Airlines,  and  Capital.  In  making  such  selec¬ 
tion  it  is  incumbent  upon  this  Board  to  weigh,  in  the 
light  of  the  record,  all  the  various  factors  relating  to 
the  comparative  public  interest. 

Subsequent  to  the  hearing  in  this  proceeding  Flamingo 
filed  a  voluntary  petition  in  the  United  States  District 
Court,  District  of  New  Jersey,  under  Chapter  X  of  the 
Bankruptcy  Act.  Similarly,  California  Eastern  filed  in 
the  United  States  District  Court,  District  of  Delaware,  a 
petition  for  reorganization  under  Chapter  XI  of  the 
Bankruptcy  Act.  Both  of  these  applicants  have  requested 
that  we  award  them  the  operating  authority  which  they 
seek,  contingent  upon  a  subsequent  showing  of  their  fit¬ 
ness,  willingness,  and  ability.  However,  attention  is  di¬ 
rected  to  the  fact  that  in  the  order  of  this  Board  directing 
that  a  further  hearing  be  held  one  of  the  items  specifi¬ 
cally  set  forth  for  consideration  at  the  further  hearing 
was  “Further  data  bearing  upon  the  present  fitness  and 
ability  of  each  applicant.” 38  Both  California  East- 
25288  ern  and  Flamingo  accordingly  had  opportunity 
to  submit  further  evidence  with  respect  to  this 
essential  element,  but  by  failing  to  appear  at  the  further 
hearing  they  refused  to  avail  themselves  of  the  oppor¬ 
tunity. 

In  addition  we  suggested  that  at  the  further  hearing 
the  applicants  submit  certain  data  with  respect  to  their 
past  operations.  Again,  the  failure  of  California  .Eastern 
and  Flamingo  to  submit  such  evidence  which  we  deemed 
essential  to  a  fair  and  just  determination  of  the  issues 
raised  herein  must  weigh  heavily  against  both  of  these 
applicants  in  considering  their  fitness,  willingness,  and 


38  Order  Serial  No.  E-2108,  dated  October  20,  1948. 
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ability.39  We  would  not  be  justified,  under  these  circum¬ 
stances,  in  issuing  a  certificate  to  either  of  these  appli¬ 
cants  where,  as  here,  there  is  a  deficiency  of  evidence  to 
sustain  a  finding  that  they  are  fit,  willing,  and  able  to 
perform  the  services  proposed.  This  is  particularly  true 
'where,  as  here,  there  are  other  applicants  who  have  sub¬ 
mitted  substantial  evidence  of  their  fitness  and  ability, 
not  only  at  the  original  hearing  but  in  the  more  recent 
proceeding.  Accordingly,  it  is  found  that  the  evidence 
does  not  establish  that  California  Eastern  and  Flamingo 
are  “fit,  willing,  and  able”  within  the  meaning  of  the 
statute. 

Capital  Airlines  is  the  only  applicant  herein  who  is  at 
present  a  certificated  carrier.  It  holds  certificates  of  pub¬ 
lic  convenience  and  necessity  authorizing  conventional 
passenger,  property,  and  mail  services  over  a 
252S9  large  system  of  routes  in  the  eastern  portion  of 
the  United  States.  While  the  evidence  discloses 
that  Capital  has  made  aggressive  strides  in  developing 
freight  over  its  system  we  believe  that  the  authorization 
of  this  carrier  to  conduct  service  over  any  one  of  the 
experimental  freight  routes  would  serve  to  defeat  one  of 
the  underlying  reasons  for  authorizing  the  freight  serv¬ 
ice  experiment,  i.e.,  a  comparison  between  a  carrier  di¬ 
recting  all  its  energies  toward  development  of  a  freight 
service  as  against  the  carrier  directing  its  attention  to¬ 
ward  the  conventional  passenger,  mail,  and  property 
service.  If  we  were  to  accept  the  doctrine  espoused  by 
Capital,  there  would  obviously  be  no  need  for  certificat- 

39  California  Eastern,  by  its  president,  directed  letters  under  date  of 
November  26,  1948  and  March  9,  1949,  to  the  Chairman  of  the  Board.  These 
letters  presumably  were  intended  to  set  forth  the  position  of  California 
Eastern  with  respect  to  its  present  financial  condition.  Both  of  these  com¬ 
munications  are  obviously  of  a  self-serving  nature,  and  without  their  con¬ 
tents  being  subject  to  the  cross-examination  of  all  other  parties  to  the 
proceeding  they  cannot,  of  course,  be  considered  in  the  ultimate  determination 
to  be  accorded  this  application. 
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ing  any  new  carriers,  as  the  all-freight  experiment  could 
be  conducted  by  the  simple  expedient  of  certificating  all 
of  the  existing  carriers  over  all  of  each  other’s  routes. 
We  do  not  believe  this  would  be  in  the  public  interest. 

At  the  hearing  Capital  requested  that  in  addition  to 
authority  to  carry  freight  it  also  be  authorized  to  carry 
mail.  During  the  course  of  oral  argument  Capital  indi¬ 
cated  that  it  would  be  willing  to  accept  a  certificate  with¬ 
out  authority  to  carry  mail,  but  a  substantial  part  of  its 
case  was  predicated  upon  showing  an  economic  operation 
through  payments  from  the  Post  Office  Department.  An¬ 
other  factor  which  cannot  be  overlooked  is  that  Capital’s 
original  proposal  contemplated  additional  required  capi¬ 
tal  of  some  $18,000,000.  While  this  amount  was  predicated 
upon  an  award  of  all  of  the  substantial  new  route  mileage 
which  Capital  proposed,  and  the  award  of  any  lesser 
25290  amount  would  obviously  decrease  the  total  capital 
outlay  which  would  be  required,  this  applicant  failed 
to  indicate  at  any  place  in  the  record  where  or  how  any 
portion  of  its  capital  requirements  could  be  raised.  We  do 
believe  and  we  accordingly  find  that,  on  the  basis  of 
the  record  before  us,  Capital  would  not  contribute  in 
any  substantial  manner  to  the  air  freight  exper¬ 
iment  if  it  were  awarded  any  of  the  temporary  routes 
found  to  be  required  by  the  public  convenience  and  ne¬ 
cessity,  and  this  application  will  accordingly  be  denied. 

Capital  argues  in  its  exceptions  that  its  certificates  should 
be  modified  herein  so  as  to  authorize  mail  and  freight 
service  from  New  York/Newark  to  Philadelphia,  Baltimore, 
and  Washington  and  thence  to  points  west  and  south  on 
routes  Nos.  14  and  51.  This  request  which  involves  a  sub¬ 
stantial  modification  of  the  Capital  route  pattern  appears 
premature  in  that  it  involves  mail  service  and  because  facts 
are  not  before  us  to  show  that  the  proposed  modification 
is  essential  to  place  Capital  on  a  basis  of  equality,  insofar 
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as  freight  service  is  concerned,  with  the  newly  authorized 
carriers. 

Slick,  Flying  Tiger,  U.  S.  Airlines,  and  Willis  could 
all  be  considered  for  one  of  the  two  east-west  transconti¬ 
nental  routes  we  are  herein  authorizing.  While  XJ.  S. 
Airlines  and  Willis  have  been  operating  some  service  to 
the  west  coast,  their  greatest  effort  has  been  in  the  area 
east  of  the  Mississippi.  U.  S.  Airlines  has  its  main  oper¬ 
ating  base  in  Florida,  and  Willis  its  principal  operating 
base  at  Teterboro  Airport  in  New  Jersey.  These 
25291  factors,  plus  some  resultant  superiority  of  Slick  and 
Flying  Tiger  in  the  detail  of  their  planning  for  the 
east-west  trans-continental  service,  require  the  finding  here¬ 
in  that  the  latter  two  carriers  be  selected  for  these  two 
routes. 

In  choosing  between  Slick  and  Flying  Tiger  for  the 
specific  routes,  it  is  to  be  noted  that  both  have  presented 
plans  warranting  the  assumption  that  their  services  will 
be  conducted  on  a  sound  basis.  The  record  also  indicates 
that  each  has  an  adequate  organization  and  sufficient 
financial  resources  upon  which  to  conduct  the  operations. 

A  short  resume  of  the  organizational  personnel  in  the 
employ  of  Slick  and  Flying  Tiger  is  set  out  in  Appendix 
A.  Data  set  forth  in  the  following  table  which  have  been 
taken  from  the  balance  sheets  of  Slick  and  Flying  Tiger 
as  of  September  30,  194S,  reflect  the  financial  status  of 
each  as  of  that  date. 

Operating 

Property 

Acct’s  Material  and 

Receiv-  and  Equip-  Total  Total  Net 

Cash  able  Supplies  ment  Assets  Liabilities  Worth 

Slick  .  $165,439  $703,045  $427,713  $915,581  $2,497,112  $2,130,323  $  366,789 

Flying  Tiger....  $182,544  $365,720  $  77,346  $774,902  $1,498,456  $  496,397  $1,002,059 

There  appears  little  question  that  both  Slick  and  the 
Flying  Tiger  are  fit,  willing,  and  able  to  perform  the 
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services  that  we  deem  necessary.  The  latter  carrier  has  had 
its  operating  base  since  the  start  of  its  activities  in 

25292  California,  whereas  Slick  originated  its  service  in 
the  Texas  area,  where  it  has  conducted  a  substantial 

part  of  its  operations.  The  Flying  Tiger  has  concentrated  on 
the  middle  and  northern  sections  of  the  transcontinental 
haul,  while  Slick  has  conducted  extensive  service  between 
the  middle  and  southern  portions  thereof.  On  the  basis 
of  the  past  operations  of  these  carriers  and  all  the  evi¬ 
dence  of  record,  we  find  that  the  Flying  Tiger  should  be 
certificated  over  Route  A,  and  that  Slick  should  be  cer¬ 
tificated  over  Route  B. 

With  respect  to  Route  C,  comprising  the  eastern  por¬ 
tion  of  the  country,  the  choice  of  carrier  is  between  Globe, 
U.  S.  Airlines,  and  Willis.  Globe’s  application  was  one 
that  was  consolidated  and  heard  in  the  Bostor^Neic 
Orleans  Case ,  Docket  No.  730  et  aL  Globe  has  asserted 
that  because  of  its  limited  financial  resources  its  present 
policy  is  to  utilize  one  of  its  planes  in  contract  serv¬ 
ice  from  which  it  is  reasonably  sure  to  realize  a  profit 
and  to  limit  its  point-to-point  operations  over  its  pro¬ 
posed  route  until  it  has  accumulated  sufficient  reserves  to 
enable  it  to  conduct  a  daily  service  over  the  route. 

In  view  of  the  fact  that  Globe  was  not  operating  during 
the  period  for  which  we  requested  quarterly  balance  and 
profit  and  loss  sheets,  it  has  submitted  such  information 
only  for  the  period  ending  October  31,  1948.  The  balance 
sheet  shows  total  assets  of  $86,270  and  total  liabilities, 
excluding  capital  stock,  of  $45,780.  During  this  period 
Globe  operated  84,502  revenue  ton-miles  which  re- 

25293  suited  in  total  freight  revenues  of  $10,323.  Total 
expense  for  flight  operations,  traffic,  administrative 

and  general,  and  other  expense,  was  $9,827  which  resulted 
in  a  net  profit  to  the  company  for  the  period  amounting  to 
$496. 
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While  the  above  facts  indicate  a  small  net  profit  to 
the  carrier,  it  must  be  noted  that  these  operations  were 
conducted  on  a  so-called  contract  basis  which,  pursuant 
to  the  company’s  policy,  was  operated  only  at  times  when 
a  profit  was  reasonably  assured.  Obviously,  a  service 
such  as  is  contemplated  herein  could  not  be  rendered  on 
any  such  basis. 

Although  Globe  asserts  that  in  the  event  it  is  awarded 
a  certificate,  it  will  promptly  inaugurate  a  scheduled 
common-carrier  service,  it  is  difficult  to  see  that  Globe’s 
possibilities  of  successful  operations,  over  the  very  limited 
route  it  proposes,  would  be  any  greater  than  its  present 
contract  service.  This  is  particularly  true  in  view  of  the 
carrier’s  relatively  small  financial  resources.  Another 
factor  which  militates  against  selection  of  Globe  is  that 
its  entire  presentation  in  support  of  its  application  was 
restricted  to  evidence  tending  to  show  the  need  for  freight 
service  between  Boston  and  New  Orleans  via  some  seven 
intermediate  cities.  WTiile  service  between  these  points 
is  undoubtedly  required,  the  north-south  route  system  we 
have  found  to  be  required  by  the  public  convenience  and 
necessity  comprises  a  much  greater  territory.  It 
25294  would  not  be  in  the  public  interest  to  dilute  the 
traffic  available  over  the  north-south  route  by  cer¬ 
tificating  an  additional  route  between  Boston  and  New 
Orleans.  In  addition,  it  must  be  observed  that  Globe’s  or¬ 
ganization  is  of  a  very  limited  size  and  would  be  less  able  to 
engage  in  the  developmental  work  that  would  be  essen¬ 
tial  to  penetrate  the  potential  traffic  that  we  believe  to 
be  available  over  this  route.  Accordingly,  we  find  that  on 
the  basis  of  factors  relating  to  comparative  fitness,  will¬ 
ingness,  and  ability,  there  are  other  applicants  more  fit, 
willing,  and  able  to  operate  the  service  and  that  the  appli¬ 
cation  of  Globe  should  be  denied. 

Both  U.  S.  Airlines  and  Willis  have  operated  in  the 
area  encompassed  by  route  C  and  an  examination 
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of  the  record  reflects  that  both  these  carriers  have 
adequate  organizations.  During  a  large  part  of  the 
period  of  operations  conducted  pursuant  to  section  292.5 
of  the  Economic  Regulations,  U.  S.  Airlines  failed  to 
operate  for  the  alleged  reason  that  it  desired  to  conserve 
its  capital,  which  was  being  rapidly  dissipated  due  to 
uneconomic  rate  competition.  Subsequent  to  the  stabili¬ 
zation  of  rates  U.  S.  Airlines  again  became  active  in  the 
field  of  air  freight.  A  large  part  of  the  past  operations 
of  Willis  involved  service  between  New  York  and  Puerto 
Rico.  This  service  was  terminated  pursuant  to  notifica¬ 
tion  to  the  carrier  by  the  Board  on  December  13,  1947 
that  Puerto  Rico  could  not  be  served  as  an  adjacent  point 
under  Willis’  Letter  of  Registration.  Since  that  time 
Willis  has  operated  principally  between  New  York  and 
Florida. 

25295  During  the  course  of  the  oral  argument  based  on 
exceptions  to  our  tentative  opinion,  Willis  frankly 
conceded  that  it  would  have  a  difficult  time  in  operating  the 
entire  north-south  system  which  we  previously  found  to 
be  required  by  the  public  convenience  and  necessity.  It 
was  Willis’  position  that  the  system  should  be  divided  into 
segments  with  Willis  being  selected  to  operate  that  portion 
running  generally  between  the  northeast  area  and  the 
southeast  area  and  U.  S.  Airlines  being  selected  to  operate 
the  remainder.  In  the  light  of  this  contention,  we  have  re¬ 
examined  the  evidence  of  record  and  all  factors  relating 
thereto  and  have  reached  the  conclusion  that  to  dilute 
the  existing  traffic  potential  between  two  all-freight  carriers 
would  result  in  uneconomical  operations  by  both  carriers. 
The  north-south  route  will  tend  to  be  seasonal  in  nature 
and  will  require  the  greatest  amount  of  energy  on  the 
part  of  the  carrier  selected  to  develop  the  traffic  potential 
to  a  point  where  profitable  operations  will  be  assured.  This 
fact  was  well  recognized  by  Willis  in  its  brief  filed  with 
the  Board  on  August  16,  1948,  subsequent  to  the  issuance 
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of  the  Examiners’  report  in  which  Willis  was  recommended 
for  a  route  running  between  the  northeast  and  southeast 
sections  of  the  country.  In  that  brief,  Willis  argued  that 
there  was  only  a  limited  volume  of  freight  traffic  moving 
in  a  north-south  direction  as  compared  with  the  trans¬ 
continental  volume,  and  that  the  route  recommended  would 
be  an  “extremely  marginal  operation  during  the  summer 
months.”  Willis  therefore  argued  that  it  should 
25296  be  awarded  other  routes  of  an  east-west  nature  to 
effect  an  evenly  balanced  operation.  In  view  of 
the  foregoing,  it  is  difficult  to  reconcile  Willis’  present  argu¬ 
ment  that  it  should  be  awarded  a  New  York  to  Florida 
route  and  its  admission  that  it  would  have  a  difficult  time 
if  it  were  the  only  carrier  selected  to  operate  the  entire 
north-south  system  which  we  have  found  to  be  required 
by  the  public  convenience  and  necessity. 

An  examination  of  the  respective  balance  sheets  of 
Willis  and  U.  S.  Airlines  as  of  September  30,  1948, 
discloses  that  the  latter  carrier  is  in  a  consider¬ 
ably  better  financial  condition.  Cash  on  hand  amounted 
to  $490,558,  whereas  that  for  Willis  amounted  to  only 
$S5,9S4.  Accounts  receivable  (net)  for  U.  S.  Airlines  and 
Willis  were  $49,048  and  $304,786,  respectively.  In  mate¬ 
rials  and  supplies  and  in  operating  property  and  equip¬ 
ment  (net)  Willis  lists  $96,287  and  $110,977,  respectively, 
whereas  the  same  accounts  for  U.  S.  Airlines  show  $168,893 
and  $232,574.  As  of  this  same  date  Willis  had  total  assets 
of  $747,783,  with  total  liabilities  amounting  to  $553,972, 
whereas  the  assets  and  liabilities  of  U.  S.  Airlines  totaled 
$1,168,878,  and  $45,568,  respectively.  The  net  worth  of 
the  latter  carrier  amounted  to  $1,123,310  while  the  net 
worth  for  Willis  was  $193,811. 

On  the  basis  of  these  data,  we  reached  the  tentative  con¬ 
clusion  that  U.  S.  Airlines  would  be  in  a  better  position 
than  Willis  to  weather  any  economic  difficulty  which  might 
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result  from  initial  losses  incurred  in  operation  of 

25297  the  entire  north-south  system.  Willis  contends 
that  the  Board  should  have  taken  into  consideration 

its  operating  results  as  indicative  of  its  ability  to  provide 
service  in  this  area.  Reference  was  made  to  the  Form  41 
reports  of  both  carriers  to  show  that  Willis  had  more  em¬ 
ployees  than  U.  S.  Airlines  for  the  years  ended  December 
31, 1947,  and  December  31, 1948,  and  that  it  developed  more 
revenue  freight  ton  mileage  during  this  period  than  U.  S. 
Airlines.  Reference  was  also  made  to  the  expenses  and 
profits  during  this  period  indicating  that  Willis’  ton 
mileage  expense  vras  less  than  that  of  U.  S.  Airlines  and 
that  Willis  earned  a  profit  whereas  IT.  S.  Airlines  operated 
at  a  loss. 

As  stated  before,  during  an  appreciable  part  of  the  period 
under  consideration,  U.  S.  Airlines  was  not  in  operation. 
Insofar  as  the  number  of  employees,  cost,  and  profits  is 
concerned,  it  should  be  noted  that  about  75  percent  of  the 
business  of  Willis  is  in  providing  maintenance  facilities 
at  Teterboro,  N.  J.  Thus  many  of  the  employees  are  en¬ 
gaged  in  the  maintenance  work  and  certain  of  the  expenses 
are  absorbed  by  that  operation.  Counsel  for  Willis  readily 
conceded  that  it  did  not  earn  a  profit  from  its  all-cargo 
operations.  The  fact  that  Willis  continued  operations 
throughout  the  period  under  consideration  and  developed 
more  freight  business  than  U.  S.  Airlines  is  only  one  of  the 
factors  to  be  considered  in  weighing  the  comparative  public 
interest  between  .these  two  carriers.  However,  as  stated  in 
our  tentative  opinion,  the  carriers  to  be  certificated  herein 
will  require  substantial  financial  resources,  particu- 

25298  larly  since  they  cannot  expect  to  rely  upon  mail  pay¬ 
ments  to  compensate  for  any  operating  losses.  In 

the  case  of  Willis  and  U.  S.  Airlines  it  is  quite  clear  that 
u.  S.  Airlines  is  in  a  sounder  financial  position  than  Willis 
and  will  be  in  a  better  position  to  operate  and  develop 
the  integrated  north-south  route  which  we  have  found  re- 
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quired  by  the  public  convenience  and  necessity.  Willis 
conceded  in  oral  argument  that  it  would  have  considerable 
difficulty  in  undertaking  an  enterprise  of  the  size  of  that 
here  contained.  U.  S.  Airlines  on  the  other  hand  should, 
with  its  more  substantial  financing,  be  able  to  enter  on 
the  operation  without  undue  delay. 

Under  the  circumstance,  we  adhere  to  our  prior  con¬ 
clusion  that  on  the  basis  of  all  the  evidence  of  record,  the 
public  interest  will  be  best  served  by  U.  S.  Airlines’  oper¬ 
ation  of  this  system. 

As  pointed  out  above,  the  Board  has  carefully  considered 
all  exceptions  to  the  tentative  decision,  and  as  a  result 
has  modified  it  in  certain  respects.  Although  a  number 
of  exceptions  were  filed  to  some  of  the  points  included 
in  the  routes  tentatively  awarded  to  the  applicants,  on 
the  grounds  that  the  applications  did  not  include  requests 
for  such  points,  the  Board  is  of  the  opinion  that  such  ex¬ 
ceptions  are  not  well  taken  in  view  of  the  broad  scope  of 
the  applications  of  the  successful  applicants,  the  proceed¬ 
ing  and  the  proof  presented  at  the  hearing.  Certain  other 
exceptions  appear  to  be  re-statements  in  different  form  of 
arguments  previously  presented,  or  are  of  a  trival 
25299  nature.  All  exceptions  not  granted  by  modification 
of  the  tentative  decision  by  this  opinion  will  be 
overruled  and  denied  by  the  order  to  be  entered  herein. 

Motion  by  United  during  the  further  hearing. — During 
the  course  of  the  further  hearing  in  these  proceedings, 
counsel  for  United  made  an  oral  motion  requesting  that 
“the  applications  of  any  applicant  who  does  not  appear 
and  present  evidence  at  this  hearing  be  dismissed 
for  lack  of  prosecution,  and  also  for  failure  to 
“prove  a  case.”  Inasmuch  as  we  have  taken  other 
affirmative  action  which  requires  the  denial  of  the  appli¬ 
cations  to  which  this  motion  was  directed,  the  motion  will 
accordingly  be  dismissed. 
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Conclusions 

In  accordance  with  the  foregoing  findings  of  fact  and 
conclusions  and  upon  the  basis  of  all  the  facts  of  record, 
we  find: 

1.  That  the  public  convenience  and  necessity  require 
that  The  Flying  Tiger  Line,  Inc.,  be  authorized,  subject 
to  the  condition  set  forth  in  paragraph  5  hereof,  to  engage 
in  air  transportation  with  respect  to  property  between 
any  point  or  points  in  any  of  the  following  groups  of 
points  and  any  point  or  points  in  any  other  of  said  groups : 

(a)  The  terminal  point  Los  Angeles,  the  intermediate 
points  Bakersfield,  Brawley-El  Centro,  Fresno,  Long 
Beach,  Oakland,  Sacramento,  Salinas-Monterey,  San  Di¬ 
ego,  San  Francisco,  Santa  Barbara,  Stockton,  and 
Thermal ; 

(b)  The  intermediate  points  Longview,  Portland,  Seattle, 
Wenatchee,  and  Yakima; 

25300  (c)  The  intermediate  point  Minneapolis-St. 

Paul; 

(d)  The  intermediate  point  Denver; 

(e)  The  intermediate  points  Des  Moines  and  Omaha; 

(f)  The  intermediate  points  Akron,  Chicago,  Cleve¬ 
land,  Detroit,  Fort  Wayne,  Grand  Rapids,  Milwaukee, 
South  Bend,  and  Toledo; 

(g)  The  intermediate  points  Albany,  Binghamton, 
Boston,  Buffalo,  Hartford,  New  York,  Newark,  Phila¬ 
delphia,  Providence,  and  Rochester; 

(h)  The  intermediate  point  Rockland  and  the  termi¬ 
nal  point  Portland. 

2.  That  the  public  convenience  and  necessity  require 
that  Slick  Airways,  Inc.,  be  authorized,  subject  to  the  con¬ 
dition  set  forth  in  paragraph  5  hereof,  to  engage  in  air 
transportation  with  respect  to  property  between  any 
point  or  points  in  any  of  the  following  groups  of  points 
and  any  point  or  points  in  any  other  of  said  groups. 
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(a)  The  terminal  point  Los  Angeles,  the  intermediate 
points  Bakersfield,  Brawley-El  Centro,  Fresno,  Long 
Beach,  Oakland,  Sacramento,  Salinas-Monterey,  San  Di¬ 
ego,  San  Francisco,  Santa  Barbara,  Stockton,  and  Ther¬ 
mal; 

(b)  The  intermediate  point  Phoenix; 

(c)  The  intermediate  points  Brownsville,  Corpus 
Christi,  Eagle  Pass,  Fort  Worth-Dallas,  Houston,  La¬ 
redo,  Mission,  and  San  Antonio; 

(d)  The  intermediate  point  Kansas  City; 

(e)  The  intermediate  points  Akron,  Chicago,  Cincin¬ 
nati,  Cleveland,  Columbus,  Dayton,  Detroit,  Fort  Wayne, 
Indianapolis,  Louisville,  Peoria,  St.  Louis,  South  Bend, 
and  Toledo; 

(f)  The  intermediate  points  Allentown,  Baltimore, 
Boston,  Harrisburg,  Hartford,  New  York,  Newark,  Phil¬ 
adelphia,  Pittsburgh,  Providence,  Richmond,  Washington, 

and  Wilmington; 

25301  (g)  The  intermediate  point  Rockland  and  the 

terminal  point  Portland. 

3.  That  the  public  convenience  and  necessity  require 
that  U.  S.  Airlines,  Inc.,  be  authorized,  subject  to  the  con¬ 
dition  set  forth  in  paragraph  5  hereof,  to  engage  in  air 
transportation  with  respect  to  property; 

(1)  Between  any  point  or  points  in  any  of  the  following 
groups  of  points  and  any  point  or  points  in  any  other  of 
said  groups: 

(a)  The  terminal  point  Miami,  intermediate  points 
Atlanta,  Birmingham,  Belle  Glade,  Fort  Myers,  Jackson¬ 
ville,  Lakeland,  Ocala,  Orlando,  Sarasota-Bradenton, 
Savannah,  Tampa-St.  Petersburg,  Valdosta,  and  West 
Palm  Beach ; 

(b)  The  intermediate  points  Baton  Rouge,  Gulfport- 
Biloxi,  Hammond,  Mobile,  Morgan  City,  and  New  Or¬ 
leans; 
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(c)  The  intermediate  points  Akron,  Chicago,  Cincin¬ 
nati,  Cleveland,  Columbus,  Dayton,  Detroit,  Grand  Rap¬ 
ids,  Indianapolis,  Louisville,  Milwaukee,  South  Bend,  and 
Toledo ; 

(d)  The  terminal  point  Minneapolis-St  Paul;  and 

(2)  Between  any  point  or  points  in  any  of  the  follow¬ 
ing  groups  of  points  and  any  point  or  points  in  any  other 
of  said  groups: 

(a)  The  terminal  point  Miami,  intermediate  points 
Atlanta,  Birmingham,  Belle  Glade,  Fort  Myers,  Jackson¬ 
ville,  Lakeland,  Ocala,  Orlando,  Sarasota-Bradenton, 
Savannah,  Tampa-St.  Petersburg,  Valdosta,  and  West 
Palm  Beach; 

(b)  The  intermediate  points  Baton  Rouge,  Gulfport- 
Biloxi,  Hammond,  Mobile,  Morgan  City,  and  New  Orleans; 

(c)  The  intermediate  points  Albany,  Allentowm,  Bal¬ 
timore,  Binghamton,  Boston,  Buffalo,  Harrisburg,  Hart¬ 
ford,  Newark,  Philadelphia,  Pittsburgh,  Providence, 
Richmond,  Rochester,  Washington,  and  Wilmington,  and 

the  terminal  point  New  York. 

25302  4.  That  the  public  convenience  and  necessity  re¬ 

quire  that  Aimews,  Inc.,  be  authorized,  subject  to 
the  condition  set  forth  in  paragraph  5  hereof,  to  engage  in 
air  transportation  with  respect  to  property : 

(a)  Between  the  terminal  point  San  Antonio,  the  in¬ 
termediate  point  Beeville,  and  the  terminal  point  Corpus 
Christi;  and 

(b)  Between  the  terminal  point  San  Antonio,  the  inter¬ 
mediate  points  McAllen  and  Harlingen  and  the  terminal 
point  Brownsville,  subject  to  the  condition  that  Aimews, 
Inc.,  shall  render  adequate  truck  service  on  a  scheduled 
basis  to  not  less  than  three-fourths  of  the  truck-stop  points 
named  in  its  application,  Docket  No.  2387 ; 
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Provided,  however,  that  if  Airnews,  Inc.,  is  authorized 
to  suspend  service  to  a  point  named  in  its  certificate  the 
truck-stop  points  normally  served  through  such  point  will 
not  be  included,  during  the  period  of  such  authorization, 
in  computing  the  number  of  truck-stop  points  to  which 
Airnews,  Inc.,  is  required  to  render  adequate  truck  service. 
Within  30  days  after  the  completion  of  each  six  months’ 
period  of  operations  pursuant  to  the  certificate,  Airnews, 
Inc.,  shall  file  with  the  Board  a  report  showing  its  truck 
service  schedules,  truck  service  tariffs,  and  the  amount  of 
service  rendered  by  its  trucks  to  such  truck-stop  points. 

5.  That  each  certificate  of  public  convenience  and  neces¬ 
sity  issued  in  this  proceeding  shall  be  subject  to  the  con¬ 
dition  that  the  holder  thereof  shall  not  carry  property 
shipped  by  Railway  Express  Agency,  Inc.,  pursuant  to 

the  exemption  authorization  contained  in  Order 
25303  Serial  No.  941,  dated  March  13, 1941,  as  amended  by 
Order  Serial  No.  5419,  dated  September  3,  1946. 

6.  That  each  of  the  above-named  applicants  is  a  citi¬ 
zen  of  the  United  States  within  the  meaning  of  the  Civil 
Aeronautics  Act  of  1938,  as  amended,  and  is  fit,  willing, 
and  able  to  perform  the  transportation  authorized  and 
to  conform  to  the  provisions  of  the  Act  and  the  rules, 
regulations,  and  requirements  of  the  Board  thereunder. 

7.  That  the  public  convenience  and  necessity  require 
that  each  of  the  certificates  to  be  issued  be  limited  to  a 
temporary  period  of  5  years. 

8.  That  the  application  of  Mutual  Aviation,  Inc.,  Docket 
No.  2163,  should  be  dismissed. 

9.  That  all  other  applications  should  in  all  other  re¬ 
spects  be  denied. 

10.  That  the  motion  of  United  Air  Lines,  Inc.,  for 
dismissal  of  the  applications  of  all  applicants  who  failed 
to  appear  and  present  data  at  the  further  hearing  should 
be  dismissed. 
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An  appropriate  order  will  be  entered. 

O’Connell,  Chairman,  Ryan  and  Adams,  Members  of 
the  Board,  concurred  in  the  above  opinion.  Lee  and  Jones, 
Members,  filed  the  attached  dissenting  opinions. 

25304  Member  Lee,  Dissenting: 

I  confirm  my  dissent  which  was  attached  to  the 
tentative  opinion  and  which  is  here  restated  as  follows : 

I  cannot  agree  that  the  public  convenience  and 
necessity  require  the  certification  at  this  time  of  additional 

carriers  to  engage  in  air  cargo. 

* 

One  of  the  major  tasks  presently  confronting  the  Board 
is  the  improvement  of  economic  conditions  in  the  airline 
industry.  With  the  exception  of  a  single  carrier,  the  air¬ 
lines  suffered  substantial  losses  during  1948  and  required 
considerable  subsidy  payments  from  the  Government.  One 
of  the  possibilities  for  increasing  airline  revenues  is  the 
development  of  air  cargo,  but  hope  for  relief  in  this  direc¬ 
tion  becomes  remote  with  the  certification  of  additional 
carriers  in  the  cargo  field. 

Unlike  other  proceedings  involving  the  establishment  of 
new  and  additional  air  transportation  services,  this  case 
enables  the  Board  to  determine  the  requirements  of  public 
convenience  and  necessity  on  the  basis  of  actual  experience 
because  the  applicants  have  been  operating  since  June 
1947,  on  an  experimental  basis  pursuant  to  Sec.  292.5  of 
the  Economic  Regulations.  Of  the  9  carriers  who  were 
granted  Letters  of  Registration  to  engage  in  domestic 
service,  none  operated  at  a  profit,  and  only  4  are  operating 
today,  while  4  others  are  in  some  form  of  bankruptcy  or 
reorganization.  California  Eastern  went  into  bankruptcy 
in  May  1948,  with  an  accumulated  loss  of  $900,000. 

25305  Slick  and  Flying  Tigers  are  still  operating,  but  their 
losses  as  of  September  1948,  amounted  to  $1,391,000 

and  $1,361,000  respectively.  Even  allowing  for  the  “costs 
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involved  in  initiating  a  new  business,”  the  losses  have 
been  so  heavy,  so  universal,  and  so  consistent  as  to 
leave  little  room  for  hope  that  the  award  of  a  certificate 
of  public  convenience  and  necessity  will  of  itself  change  a 
losing  operation  to  a  profitable  one.  The  fact  that  a  sub¬ 
stantial  volume  of  traffic  has  been  moved  by  the  nonsched- 
uled  carriers  is  not  impressive  since  it  was  moved  at  so 
great  a  loss.1 

Although  the  majority  believes  that  this  experiment  will 
not  cost  the  Government  anything,  I  fear  that  the  authori¬ 
zation  of  these  nonscheduled  carriers  to  continue  their  un- 

•m 

profitable  operations  pursuant  to  certificates  of  public 
convenience  and  necessity  is  the  first  step  towards  subsidy 
payments  to  them  by  the  Government.  As  their  losses 
continue,  the  carriers  will  undoubtedly  seek  assistance 
from  the  RFC  and  will  urge  the  fact  that  they  have  been 
certificated  by  the  Civil  Aeronautics  Board  as  a  reason 
why  they  should  be  given  sympathetic  consideration  by  a 
sister  agency.  If  successful,  they  will  then  have  the  blessings 
of  two  Government  agencies  and  will  subsequently  use  this 
as  an  argument  why  they  should  be  supported  by  mail  sub¬ 
sidies,  and  the  Government,  having  gone  that  far  in  en¬ 
couraging  them,  will  find  it  difficult  to  deny  their 
25306  request.  Thus  the  duplicating  services  provided  by 
these  all-cargo  carriers  will,  I  fear,  result  in  heavier 
subsidy  payments  from  the  public  treasury.  Therefore, 
after  giving  careful  consideration  to  the  record  established 
in  this  proceeding,  I  cannot  agree  that  public  convenience 
and  necessity  require  their  certification. 

/s/  Josh  Lee 
Josh  Lee 

1  Public  Counsel  pointed  out  in  the  Air  Freight  Bate  case  that  all  the 
freight  carried  by  the  three  major  noncertificated  applicants  who  had  sup¬ 
plied  data  (California  Eastern,  Slick,  and  Flying  Tiger)  had  been  carried 
at  an  average  loss  of  4.23  cents  for  each  ton-mile  carried. 
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25307  Jones,  Member,  Dissenting: 

The  question  principally  argued  and  the  impor¬ 
tant  question  which  this  Board  is  called  upon  to  decide  in 
this  proceeding  is  whether  there  shall  be  created  a  separate 
system  of  “air  cargo  specialists”  superimposed  upon  and 
duplicating  the  present  air  route  pattern  to  serve  all  the 
principal  cities1  of  the  United  States  in  competition  with 
the  certificated  air  carriers  which  constitute  the  existing 
domestic  air  transport  system. 

The  majority  of  the  Board  has  decided  in  the  affirmative. 

It  is  relevant  to  call  attention  to  the  fact  that  one  differ¬ 
ence  of  paramount  importance  exists  between  the  two  sys¬ 
tems  proposed:  these  new  air  carriers  have  no  public 
utility  obligations  other  than  to  charge  fair  and  reasonable 
rates  without  discrimination.  The  “area  concept”  accepted 
by  the  majority  permits  them  to  engage  in  regular,  sched¬ 
uled  common  carriage  by  air,  but  does  not  obligate  them  to 
render  public  utility  service.  They  are  free  to  serve  only 
those  cities  which  they  may  think  it  profitable  to  serve,  and 
not  to  serve  those  cities  which  in  their  judgment  would  be 
unprofitable2. 

The  air  carriers  constituting  the  existing  transportation 
system,  however,  must  offer  common  carriage  of  persons 
and  property  with  reasonable  regularity  to  all  the  cities 
named  in  their  certificates,  whether  profitable  or  not. 

25308  Much  emphasis  is  placed  on  the  disclaimer  on 
the  part  of  the  applicants  to  participate  in  the 

carriage  of  mail  and  the  condition  imposed  by  the  Board 
that  these  new  all  cargo  air  carriers  will  receive  no  mail 
pay  assistance.  I  cannot  believe  that  such  a  condition  will 

1  The  cities  to  be  served  by  this  new  system  are  set  forth  in  the 
majority  opinion,  pages  I,  II,  III. 

2  The  majority  opinion  is  contradictory  and  equivocal  on  this  point. 
It  speaks  of  adequate  service  and  enforcing  Sec.  404(a) ;  but  read  in  con* 
text,  the  majority  seems  to  have  accepted  the  demand  point  concept  advanced 
by  certain  of  the  applicants  and  recommended  by  the  examiners. 
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exist  very  long3.  If  the  majority  thinks  that  the  develop¬ 
ment  of  this  air  cargo  system  is  so  immensely  important 
to  the  public  interest  to  justify  its  decision,  then  it  can 
argue  with  little  conviction  against  mail  pay  when  these 
new  carriers  apply  for  it,  as  they  most  surely  will.  In  fact 
it  would  seem  that  under  Section  406(b)  of  the  Civil  Aero¬ 
nautics  Act,  it  would  be  the  duty  of  the  Board  to  authorize 
such  carriers  to  carry  mail,  since  the  Board  has  found  that 
they  are  essential  and  required  “to  maintain  and  develop 
air  transportation’’,  “for  the  commerce  of  the  United 
States”  and  “the  national  defense”4. 

It  is  also  pertinent  to  point  out  that  one  of  the  success¬ 
ful  applicants,  Flying  Tigers,  is  already  indirectly  engaged 
in  the  carriage  of  passengers  for  hire  through  the  device 
of  “leasing”  its  fully  manned  “cargo”  planes  to  so-called 
“irregular”  passenger  carriers. 

The  importance  of  the  issue  principally  argued  to  our 
national  economy,  and  the  disastrous  results  which  a  mis¬ 
carriage  of  this  adventure  might  have  on  our  air 
:2530(J  transport  system  so  vital  to  our  national  defense 
is  obvious.  But  there  is  one  issue  in  this  proceeding 
which  overshadows  all  others.  It  is:  Has  this  Board  in 
deciding  that  there  shall  be  created  a  new  system  of  “cargo 
only”  carriers  and  in  granting  certificates  of  convenience 
and  necessity  implementing  such  a  system,  observed  the 
requirements  of  the  statutory  authority  under  which  it 

3  See  Memorandum  of  the  United  States  Post  Office  Department  in  Op¬ 
position  to  the  Issuance  of  Certificates  of  Public  Convenience  and  Necessity, 
Docket  No.  810,  et  al.,  filed  March  4,  1949. 

4  Mail  pay  under  the  Civil  Aeronautics  Act  contemplates  not  only  com¬ 
pensation  for  the  carriage  of  mail,  but  is  a  device  to  furnish  air  carriers 
with  government  funds  sufficient  to  enable  the  carriers  "together  with  all 
other  revenue  of  the  air  carrier,  to  .  .  .  maintain  and  continue  the  develop¬ 
ment  of  air  transportation  to  the  extent  and  of  the  character  and  quality 
required  for  the  commerce  of  the  United  States,  the  Postal  Service  and  the 
national  defense". 
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works5,  deciding  the  issues  fairly  upon  the  substantial  evi¬ 
dence  of  record  and  an  impartial  application  of  the  law? 

The  majority  has  a  different  view  of  what  it  styles  the 
“basic  principle  involved”.  The  Board,  they  say,  “has  been 
entrusted  by  the  Congress  with  a  major  promotional  and 
developmental  responsibility”  which  they  argue  frees  it 
from  deciding  an  issue  of  convenience  and  necessity  upon 
the  substantial  evidence  of  record  and  an  application  of 
the  law  as  expressed  by  the  Civil  Aeronautics  Act  and  the 
Administrative  Procedure  Act.  Confusing  the  word  “pro¬ 
mote”  with  “promoter”6  they  argue  that  this  permits  them 
to  decide  the  issues  on  something  else  than  evidence. 
They  state,  “Our  decision  must  also  take  into  account  and 
give  appropriate  weight  to  broad  considerations  of  future 
welfare  .  .  .  Such  an  approach  must  necessarily  be  pred¬ 
icated  upon  future  estimates  as  well  as  present  facts  for 
it  is  keyed  to  future  goals  and  an  effort  to  envisage  the 
shape  of  things  to  come”.  (Italics  supplied.) 
25310  I  have  no  quarrel  with  accepting  reasonable 
estimates  based  upon  reliable  and  substantial  evi¬ 
dence,  but  I  cannot  agree  with  the  majority’s  concept  that 
the  use  of  the  word  “promote”  in  the  Act  permits  the  Board 
to  accept  speculative  estimates  not  based  on  substantial 
evidence,  or  to  indulge  its  occult  powers  “to  envisage  the 
shape  of  things  to  come”,  giving  such  weight  as  it  may  wish 
to  such  visions,  and  deciding  issues  so  important  to  our 
national  welfare  upon  them. 

Vie'wed  objectively,  it  would  seem  that  this  case  has  been 
decided,  not  only  partially,  as  admitted  by  the  majority, 
but  entirely  upon  visions  of  “the  shape  of  things  to  come”, 
in  disregard  of  the  evidence  of  record.  If  this  Board  is  em¬ 
powered  to  adjudicate  an  issue  of  public  convenience  and 

5  Civil  Aeronautics  Act,  52  Stat.  977,  49  U.  S.  C.,  $401  et  seq. ;  Adminis¬ 
trative  Procedure  Act,  60  Stat.  237,  5  TJ.  S.  C.,  $1001  et  seq. 

6  Promote:  “To  contribute  to  the  growth  or  prosperity  of  something”. 

Promoter:  “A  person  who  alone  or  with  others  initiates,  and  takes 

the  preliminary  steps  in,  a  scheme  or  undertaking”,  etc. 

Webster’s  Collegiate  Dictionary,  Fifth  Ed. 
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necessity  upon  future  estimates  which  have  no  basis  of  fact 
in  “an  effort  to  envisage  the  shape  of  things  to  come”,  then 
there  is  no  security  in  a  certificate,  and  the  purpose  of  Con¬ 
gress  to  establish  a  financially  sound  and  strong  air  trans¬ 
port  system  is  completely  defeated. 

In  such  a  dynamic  industry  there  may  be  a  possibility 
that  the  guesses  of  the  majority  wdll  turn  out  to  be  correct, 
and  I  fervently  hope  so.  But  even  if  true,  the  gain  to  the 
industry  of  a  more  rapid  realization  of  substantially 
greater  air  cargo  traffic  cannot  offset  the  irreparable  harm 
caused  by  destroying  the  security  and  stability  of  the  in¬ 
dustry  in  turning  from  the  fundamental  concept  of  de¬ 
ciding  issues  relating  to  public  convenience  and  necessity 
in  a  judicial  manner  upon  substantial  evidence,  and  resting 
such  decisions  instead  upon  surmise  and  speculation. 
25311  The  majority  cites  obiter  dictum  from  three 
United  States  Supreme  Court  cases7  in  support  of 
its  startling  concept.  None  of  these  cases  is  in  point  on  law 
or  facts.  It  would  seem  that  the  Civil  Aeronautics  Act,  the 
Administrative  Procedure  Act,  and  their  respective  legis¬ 
lative  histories  should  furnish  the  proper  source  for 
determination  of  Congressional  intent,  and  the  interpreta¬ 
tion  of  the  Board's  duties  under  these  Acts. 

(1)  A  decision  to  grant  a  certificate  of  convenience  and 
necessity  is  a  judicial  act  and  not  a  legislative  or  an  ad¬ 
ministrative  act. 

The  duty  of  the  Civil  Aeronautics  Board  in  ruling 
upon  applications  for  certificates  of  public  convenience  and 
necessity  is  a  judicial  duty.  In  the  performance  of  this 

7  Interstate  Commerce  Commission  v.  Baird,  194  U.  S.  25,  44;  Federal 
Communications  Commission  v.  Pottsville  Broadcasting  Co.,  309  U.  S.  143; 
Beaumont  S.  L.  4"  W.  K.  Co.  v.  United  States,  282  U.  8.  74.  The  Beaumont 
case  is  quoted  at  some  length  in  support  of  the  position  that  the  issue  of 
public  convenience  and  necessity  need  not  be  weighed  as  an  adjudication. 
That  decision,  however,  involved  future  rate-making,  which  is  a  legislative 
function  (Adm.  Procedure  Act,  Sec.  2(c))  and  not  a  judicial  one.  On  the 
other  hand,  as  is  pointed  out  infra,  a  proceeding  for  the  granting  of  a  cer¬ 
tificate  of  public  convenience  and  necessity  vs  an  adjudicatory  process,  and  is 
so  defined  by  statute.  (Adm.  Procedure  Act,  Sec.  2(d)). 
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duty  there  attaches  to  it  the  same  responsibility  which 
attaches  to  judges.  Its  decision  must  be  made  with  the 
same  impartiality  and  independence  which  is  associated 
with  the  judicial  office  and  under  the  same  obligations  of 
dispassionate  deliberation,  fairness,  determination  of  the 
issues  according  to  the  facts,  and  an  impartial  application 
of  the  law. 

The  Board’s  duty  in  ruling  upon  applications  for  certifi¬ 
cates  of  public  convenience  and  necessity  is  clearly  defined 
by  the  Civil  Aeronautics  Act  itself  and  more  lately  by  the 
Administrative  Procedure  Act,  and  the  decisions  of  the 
Federal  Courts.  It  will  do  no  harm  to  review  briefly  the 
legislative  histories  and  fundamental  concepts  of  both  of 
these  Acts. 

25312  The  Civil  Aeronautics  Act  was  the  result  of  a  set 
of  peculiar  circumstances.  It  was  passed  at  the  close 
of  a  four-year  period  during  which  the  air  transporta¬ 
tion  industry  had  been  in  virtual  chaos8.  It  was  the  re¬ 
sult  of  the  joint  efforts  of  Congress,  the  air  industry, 
labor  organizations,  government  agencies,  and  others. 
It  comprehended  a  sort  of  a  covenant,  between  all  the 

* 

8  “MB.  TRUMAN:  In  recent  years  there  has  been  an  extraordinary 
growth  of  transportation  by  air.  The  air  lines  cover  the  country  carrying 
over  a  million  passengers  a  year  and  much  express  and  mail  and  are  en¬ 
gaged  in  intensive  competition  with  each  other  and  with  railroads  and 
other  carriers.  This  competition  is  being  carried  to  an  extreme  which  tends 
to  undermine  the  financial  stability  of  the  carriers  and  jeopardize  the  main¬ 
tenance  of  transportation  facilities  and  service  appropriate  to  the  needs  of 
commerce  and  required  in  the  public  interest  and  the  national  defense. 
Aviation  in  America  today,  under  the  present  laws,  proves  unsatisfactory 
to  investors,  labor,  shippers,  and  the  carriers  themselves  .  .  . 

“Federal  regulation  of  air  carriers  engaged  in  interstate,  overseas,  or 
foreign  commerce  has  the  support  of  the  labor  organizations  employed  on 
the  air  lines,  the  air  lines  themselves,  the  United  States  Chamber  of  Com¬ 
merce,  the  Interstate  Commerce  Commission,  the  mayor  of  New  York,  the 
Chairman  of  the  Reconstruction  Finance  Corporation,  the  National  Asso¬ 
ciation  of  Railroad  and  Utility  Commissioners,  and  others.” 

(Excerpts  from  Senate  Report  No.  686,  p.  2,  75th  Cong.,  1st  Sess.,  June 
7,  1937). 
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people,  represented  by  their  Congress,  and  those  citizens 
engaged  in  the  air  transport  business,  either  as  managers 
and  workers  or  as  investors.  The  people,  through  Con¬ 
gress,  said  in  effect: 

‘The  civil  air  transportation  system  is  of  such  impor¬ 
tance  to  the  public  welfare  and  the  national  defense  that 
we  cannot  permit  it  to  continue  as  an  entirely  free  enter¬ 
prise,  although  we  desire  to  preserve  to  the  greatest  extent 
possible  the  advantages  of  private  financing,  private  man¬ 
agement  and  private  planning.  Therefore,  we  place  upon 
you  citizens  engaged  in  the  industry,  or  who  desire  to  en¬ 
gage  in  the  industry,  certain  obligations  and  certain  restric¬ 
tions.  It  will  be  your  privilege  and  your  duty  to  promote 
adequate,  economical  and  efficient  services  at 
25313  reasonable  charges  and  to  create  and  develop  an 
air  transportation  system  properly  adapted  to  the 
present  and  future  needs  of  the  foreign  and  domestic 
commerce  of  the  United  States,  of  the  Postal  Service  and 
of  the  National  Defense.  These  are  your  affirmative  obli¬ 
gations.  To  see  that  you  comply  with  them  and  the  other 
provisions  of  the  Act,  we  are  setting  up  an  independent 
government  agency  whose  duty  it  shall  be  to  encourage  this 
development  and  to  regulate  you  in  such  a  manner  as  to 
recognize  and  preserve  the  inherent  advantages  of,  assure 
the  highest  degree  of  safety  in,  and  foster  sound  economic 
conditions  in,  such  transportation,  and  to  improve  the  rela¬ 
tions  between,  and  coordinate  transportation  by,  air  car¬ 
riers. 

‘This  agency  will  judge  all  controversies  where  your 
interests  and  rights  conflict  with  the  interests  of  the  public 
as  a  whole,  with  each  other,  or  with  the  National  Defense. 
You  will  not  be  granted  a  certificate  of  convenience  and 
necessity  unless  you  prove  public  convenience  and  necessity 
for  the  service  you  propose,  and  that  you  are  fit,  willing 
and  able  to  perform  such  service.  Conversely,  if  it  does 
grant  you  a  certificate,  and  you  keep  your  part  of  the  bar- 
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gain,  this  agency  will  not  grant  certificates  of  public  con¬ 
venience  and  necessity  to  any  applicant  who  desires  to 
compete  with  you  unless  he  also  proves  public  convenience 
and  necessity  by  substantial  evidence;9  and  that  he  is  fit, 
willing  and  able.* 

In  reliance  on  this  covenant,  the  airlines,  the  investing 
public  and  government  and  private  lending  institutions,  as 
of  September  30,  1948,  have  loaned  or  invested  in 
25314  excess  of  $350,000,000.  Their  protection  was  the 
promises  contained  in  the  Civil  Aeronautics  Act 
and  the  integrity  of  the  quasi- judicial  agency  set  up  by 
Congress  in  that  Act — the  Civil  Aeronautics  Board. 

The  most  important  purpose  of  the  Act  was  to  assure 
security  and  stability.  The  provisions  relating  to  the  issu¬ 
ance  of  certificates  of  public  convenience  and  necessity 
were  believed  to  give  this  assurance.10 

It  should  be  emphasized  here  that  the  delegation  of 
authority  to  adjudicate  the  question  and  to  grant  a  certifi¬ 
cate  of  convenience  and  necessity  is  not  contained  in  the 

broad  Declaration  of  Policv  of  Section  2  of  the  Civil  Aero- 

•> 

nautics  Act.  This  section  is  but  a  “preamble”  in  a  legal 
sense,  and  in  itself  confers  no  powers  on  the  Board — it  is 
only  a  guide  to  “public  interest”.11  In  other  words,  it  is 

9  The  substantial  evidence  rule  is  contained  in  Section  1006(e)  of  the 
Civil  Aeronautics  Act. 

10  Mr.  Lea,  one  of  the  co-authors  of  the  Act,  stated  this  thesis  succinctly 
as  follows: 

“Part  of  the  proposal  here  is  that  the  regulatory  body  created  by 
the  bill  will  have  authority  to  issue  certificates  of  convenience  and 
necessity  to  the  operators.  This  will  give  assurance  of  security  of 
route.  The  authority  will  also  exercise  rate  control,  requiring  that 
rates  be  reasonable  and  giving  power  to  protect  against  cutthroat 
competition.  In  my  judgment,  these  two  things  are  the  fundamental 
and  essential  needs  of  aviation  at  this  time,  security  and  stability 
in  the  route  and  protection  against  cutthroat  competition. 

“These  are  the  two  economic  fundamentals  presented  and  it  is  thi^ 
necessity  that  the  bill  seeks  to  meet.”  (83  Cong.  Bee.  6407). 

11  McLean  Trucking  Co.  v.  U.  S.,  321  U.  S.  67;  Carter  v.  Carter  Coal 
Co.,  298  U.  8.  238. 
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merely  a  declaration  of  policy  which  in  effect  gives 

25315  to  the  term  “convenience  and  necessity”  a  more 
precise  meaning.12 

Admittedly,  there  was  room  for  some  confusion  in  the 
minds  of  the  members  of  this  Board  prior  to  the  passage 
of  the  Administrative  Procedure  Act.  The  courts  had 
described  the  decision  on  and  the  granting  of  “licenses” 
as  legislative  action.  But  the  enactment  of  the  Administra¬ 
tive  Procedure  Act  should  have  dissipated  those  doubts. 

While  the  administrative,  or  quasi-judicial  agency  in  the 
Federal  Government  has  existed  since  the  early  days  of 
our  history  as  a  country,  its  importance  has  grown  as 
government  itself  has  grown.  As  the  agencies  grew  in 
scope  and  authority  their  many  advantages  began  to  be 
obscured  by  abuses  which  inevitably  developed,  and  public 
criticism  gradually  mounted  to  the  point  where  corrective 
action  was  imperative.  Various  studies  were  made  on  the 
subject  during  the  1930’s,  culminating  in  the  outstanding 
survey  by  the  Attorney  General’s  Committee  on 

25316  Administrative  Procedure  in  1939  and  1940.  The 
abortive  attempt  of  the  Walter-Logan  Bill,  and  the 

intervening  years  of  the  Second  World  War,  however,  re¬ 
sulted  in  a  delay  in  the  passage  of  remedial  legislation 

12  Statement  by  Senator  Truman  in  explanation  of  Section  301  of  S. 
3659  and  the  substitute  offered  by  him.  This  section  was  substantially 
incorporated  in  Section  2  of  the  Civil  Aeronautics  Act  as  finally  enacted: 

“Declaration  of  policy:  Section  301  of  S.  3659  and  section  401  of  the 
substitute  are  very  similar  to  the  declaration  of  policy  contained  in  S.  2 
as  reported  last  year.  The  difference  is  that  both  S.  3659  and  the  substitute 
contained  in  explicit  recognition  of  the  importance  of  competition  to  the 
extent  necessary  to  assure  sound  development  of  air  transport. 

“The  substitute  differs  from  S.  3659  in  that  the  declaration  of  policy  is, 
in  effect,  a  definition  of  the  term  ‘public  interest’  and  the  term  ‘public  con¬ 
venience  and  necessity’  as  they  are  used  elsewhere  in  the  bill;  thus  those 
terms  are  given  more  precise  meaning.  In  S.  3659  the  declaration  is  merely 
a  general  statement.” 

(Hearings,  Sub-Committee  of  the  Senate  Committee  on  Interstate  Com¬ 
merce,  75th  Congress,  April  6  and  7,  1938,  page  3). 
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until  1946,  when  the  present  Administrative  Procedure 
Act18  became  law. 

The  abuses  which  that  Act  sought  to  correct  were  some¬ 
times  due  to  a  misunderstanding  of  the  duty  of  the  agency 
and  sometimes  to  administrative  ambitions  or  conflict  of 
principle.14  But  during  all  of  this  period  the  functions  and 
duties  of  a  quasi-judicial  agency  under  our  system  of  gov¬ 
ernment  were  clear  to  all  fair  and  thoughtful  men.  Chief 
Justice  Charles  Evans  Hughes  defined  these  functions  and 
duties  well : 

“Administrative  agencies,  which  we  earnestly  desire  to 
succeed  in  discharging  their  important  tasks  accord¬ 
ing  to  the  basic  requirements  of  their  authority,  will 
achieve  that  end  to  the  extent  that  they  perform  their 
work  with  the  recognized  responsibility  which  attaches 
to  judges  and  with  the  impartiality  and  independence 
which  is  associated  with  the  judicial  office.  Delibera¬ 
tion,  fairness,  conscientious  appraisal  of  evidence,  de¬ 
terminations  according  to  the  facts,  and  the  impartial 
application  of  the  law,  whether  the  controversies  are 
decided  in  the  courts  or  in  administrative  tribunals, 
these  are  the  safeguards  of  society.”  (Proceedings  of 
The  American  Law  Institute,  Vol.  XV,  p.  37). 

It  was  to  insure  that  administrative  agencies  would  hold 
to  the  principles  so  ably  described  by  Chief  Justice  Hughes 
that  the  Administrative  Procedure  Act  was  passed.  It 
was  based  in  large  part  upon  the  findings  of  the  Attorney 
General's  Committee  and  embodies  many  of  the  principal 
recommendations  of  the  Final  Report15  of  that  body. 
25317  Whatever  the  technical  legal  nature  of  the  proc¬ 
ess  of  granting  a  certificate  of  public  convenience 

13  60  Stat.  237,  5  U.  S.  C.,  §1001  et  seq. 

14  Administrative  Procedure  Act,  Legislative  History,  Sen.  Doc.  No.  24S, 
79th  Cong.,  2nd  Sess.  (1946)  pp.  298,  299  et  seq. 

15  Administrative  Procedure  in  Government  Agencies,  Sen.  Doc.  No.  8, 
77th  Cong.,  1st  Sess.  (1941). 
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and  necessity — whether  it  is  a  “legislative”  or  “judicial” 
action — it  is  clear  that  for  the  purposes  of  the  Adminis¬ 
trative  Procedure  Act  it  is  judicial ,  and  the  Administrative 
Procedure  Act  governs  this  decision.  The  Act  carefully  dis¬ 
tinguishes  between  “rule-making”,  or  legislative  action, 
and  “adjudication” — and  the  granting  of  a  license  or  cer¬ 
tificate  is  specifically  included  in  the  latter  by  definition.16 

Thus  there  is  no  longer  any  reason  for  misconception  of 
the  proper  basis  for  a  Board  decision  in  a  proceeding  of 
this  type.  The  Administrative  Procedure  Act  precisely 
defines  the  formal  requirements  to  be  followed,  and  most 
significantly,  lays  down  the  standards  to  be  adhered  to 
in  considering  evidence.17  A  decision  must  be  rendered 
“upon  consideration  of  the  whole  record  .  .  .  and  as  sup¬ 
ported  by  and  in  accordance  with  the  reliable,  probative, 
and  substantial  evidence”.  Reviewing  courts  are  directed 
to  apply  the  same  standards.18 

The  legislative  history  of  the  Administrative  Procedure 
Act  is  replete  with  unmistakable  indications  that  in  in¬ 
cluding  the  provisions  with  respect  to  “substantial  evi¬ 
dence”  the  Congress  intended  to  establish  firmly  that 
agency  decisions  in  adjudication  proceedings  are  to  be 
based  upon  the  same  standards  of  evidence  as  pre- 
2531S  vail  in  courts  of  law  or  equity,  and  to  expand  the 
scope  of  judicial  review  of  questions  of  fact  to  the 
extent  that  a  reviewing  Court  is  to  look  at  the  evidence 
on  both  sides  and  determine  whether  the  evidence  in  sup¬ 
port  of  the  agency  decision  can  fairly  be  regarded  as  “sub¬ 
stantial”  in  the  face  of  the  evidence  on  the  other  side.19 
1  It  will  be  recalled  that  the  Final  Report  of  the  Attorney 
General’s  Committee  contained  in  addition  to  the  majority 

16  Sec.  2(d)  and  2(e). 

17  Sec.  7(c). 

18  Sec.  10(e). 

19  Administrative  Procedure  Act,  Legislative  History,  Sen.  Doc.  No. 
248,  79th  Cong.,  2nd  Sess.  (1946),  pp.  30,  46,  208,  214,  216,  217,  279,  321, 
325,  365,  370,  375,  376,  378. 
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views  and  the  proposed  bill,  a  statement  of  minority  posi¬ 
tion,  and  a  second  bill  proposed  by  the  latter  group.  One 
of  the  principal  concerns  of  the  minority  was  with  respect 
to  the  scope  of  judicial  review  under  the  majority  bill. 
The  minority  felt  that  the  majority  bill  did  not  provide 
for  broad  enough  judicial  review  of  questions  of  fact.  They 
pointed  out  the  danger  of  relying  too  much  on  the  so-called 
“substantial  evidence  rule”.20 

To  remedy  this  defect  the  minority  bill  provided  that 
the  reviewing  court  should  determine  whether  the  adminis¬ 
trative  findings  were  supported  by  substantial  evidence 
upon  the  whole  record.  The  inclusion  of  the  underscored 
words  was  most  significant,  and  was  considered  by  the 
minority  to  be  necessary  in  spite  of  the  classic  judicial 
definition  of  “substantial  evidence”  set  out  in  the  Consoli¬ 
dated  Edison  case,21  since  it  was  felt  that  the  standard 
there  announced  was  not  sufficiently  precise  to 
25319  guarantee  restriction  by  the  courts  upon  unfair 
administrative  determinations.22  The  concern  of 
the  minority  was  expressed  by  Dean  Stason,  of  the  Uni¬ 
versity  of  Michigan  Law  School,  a  member  of  the  At¬ 
torney  General’s  Committee,  in  testifying  at  the  Senate 
Hearing  on  the  minority  bill: 

“Construed  grammatically,  the  term  ‘substantial 
evidence’  might  conceivably,  although  not  reasonably, 

20  Final  Report,  p.  210-11. 

21  “Substantial  evidence  is  more  than  a  mere  scintilla.  It  means  such 
relevant  evidence  as  a  reasonable  mind  might  accept  as  adequate  to  sup¬ 
port  a  conclusion.”  Consolidated  Edison  v.  N.  L.  K.  B.,  305  U.  S.  197,  229 
(1938). 

22  That  this  fear  was  not  unfounded  is  demonstrated  by  various  de¬ 
cisions  of  reviewing  courts  both  before  and  after  the  submission  of  the 
Attorney  General’s  Committee  Report.  For  examples  of  how  little  evidence 
has  been  held  by  reviewing  courts  to  support  administrative  decisions,  see 
Medo  Photo  Supply  Co.  v.  N.  L.  B.  B.,  321  U.  S.  678  (1944),  dissenting 
opinion  of  Mr.  Justice  Rutledge;  Swayne  Sf  Hoyt,  Ltd.  v.  U.  S.,  300  U.  S. 
297  (1937);  Booth  S.  S.  Co.  v.  U.  S.,  29  F.  Supp.  221  (1939);  and  the 
comment  of  Chief  Justice  Stone,  dissenting  in  Bridges  v.  Wixon,  326  U.  S. 
135  (1945),  that  “almost  each  week”  the  court  accepted  administrative 
findings  based  on  “tenuous  support  of  evidence”. 
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mean  little  more  than  a  sort  of  modified  scintilla 
rale  ...  So  defined,  the  requirements  simply  call  for 
a  searching  of  the  record  to  find  some  relevant  testi¬ 
mony  which  can  be  regarded  as  substantial  to  support 
the  order,  ignoring  all  countervailing  testimony  intro¬ 
duced  by  the  opposing  party.  There  are  decisions  ap¬ 
parently  adopting  this  modified  scintilla  method  of 
applying  the  substantial  evidence  rule.  In  fact,  in  two 
recent  Supreme  Court  decisions  in  Labor  Board  cases, 
N.  L.  R.  B.  v.  Waterman  Steamship  Corp.,  309  U.  S. 
206,  and  N.  L.  R.  B.  v.  Bradford  Dyeing  Assn.,  310 
U.  S.  318,  this  scintilla  technique  seems  to  have  been 
followed,  at  least  so  far  as  the  method  is  revealed  by 
the  written  opinion  of  the  Court .  .  . 

“In  the  Bradford  Dyeing  Association  case  another 
interesting  deviation  from  good  practice  appears.  The 
Court  seemingly  declined  altogether  to  review  the  in¬ 
ferences  drawn  from  the  facts  bv  the  Labor  Board. 
Instead  the  Court  regarded  the  judicial  power  of  re¬ 
view  as  exhausted  in  determining  whether  or  not  the 
underlying  or  evidentiary  facts  were  supported  by 
substantial  evidence.  This  construction  of  the  sub¬ 
stantial  evidence  rule,  barring  the  Courts  from  re¬ 
viewing  the  inferences  drawn  from  the  underlying 
facts,  virtually  precludes  judicial  reversal  of  fact 
decisions,  even  though  erroneous.” 23 

25320  The  framers  of  the  Administrative  Procedure 
Act  drew  heavily  upon  both  the  majority  and 
minority  positions  expressed  in  the  Final  Report  of  the 
Attorney  General’s  Committee.  The  bill  as  finally  drafted 
attempted  to  retain  the  best  features  of  each.24 

23  Hearings  before  the  Sub-committee  of  the  Senate  Judiciary  Committee 
on  S.  674,  S.  675,  and  S.  918,  77th  Cong.,  1st  Sess.  (1941)  1355-1356. 

24  “The  present  bill  is  more  complete  than  the  solution  favored  by  the 
majority  of  the  Attorney  General's  Committee,  but  less  prolix  and  more 
definite  than  the  minority  proposes.”  Senate  Judiciary  Committee  Report 
on  S.  7,  79th  Cong.,  1st  Sess.,  November  19,  1945,  p.  6. 
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Most  significantly,  the  “upon  the  whole  record”  language 
proposed  in  the  minority  bill  was  included  in  both  the  sec¬ 
tions  on  administrative  hearings,  (Sec.  7(c))  and  the  scope 
of  judicial  review,  (Sec.  10(e)),  and  the  former  section 
also  includes  the  direction  that  the  administrative  agency 
shall  make  decisions  only  upon  “reliable,  probative  and 
substantial  evidence”.  It  is  also  clearly  evident  that  the 
same  standards  of  evidence  are  to  be  applied  by  the  ad¬ 
ministrative  agency  and  the  reviewing  court.  In  discuss¬ 
ing  Section  10(e),  referring  to  judicial  review,  the  Senate 
Committee  Report  states: 

“  ‘Substantial  evidence’  means  evidence  which  on 
the  whole  record  is  clearly  substantial,  sufficient  to 
support  a  finding  or  conclusion  under  Section  7(c), 
and  material  to  the  issues.” 25 

The  intention  and  meaning  of  the  language  used  in  Sec¬ 
tion  7(c)  are  clearly  apparent.  The  purpose  and  inten¬ 
tion  of  the  Congress  was  to  not  only  eliminate  the  scintilla 
rule  but  to  broaden  the  interpretation  of  the  substantial 
evidence  rule.  Admittedly  the  framers  of  the  Act  found 
some  difficulty  in  putting  into  precise  language  the  limita¬ 
tions  which  were  intended  to  be  imposed,  and  were  forced 
to  rely  to  a  considerable  degree  upon  the  sense  of  duty 
and  fairness  in  the  individual  agencies.  The  following 
quotation  from  the  Senate  Report,  discussing  Section  7(c), 
is  illuminating: 

25321  “The  second  and  primary  sentence  of  the 

subsection  is  framed  on  the  theory  that  an 
administrative  hearing  is  to  be  compared  with  an 
equity  proceeding  in  the  courts.  The  mere  admission 
of  evidence  is  not  to  be  taken  as  prejudicial  error 
(there  being  no  lay  jury  to  be  protected  from  im¬ 
proper  influence)  although  irrelevant  and  unduly 
repetitious  evidence  is  to  be  excluded  as  a  matter  of 


25  Op.  dt.  supra,  n.  19,  p.  214. 
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efficiency  and  good  practice;  and  no  finding  or  conclu¬ 
sion  may  be  entered  except  upon  evidence  which  is 
plainly  of  the  requisite  materiality  and  competence; 
that  is,  ‘relevant,  reliable,  and  probative  evidence’. 
Thus  while  the  exclusionary  ‘rules  of  evidence’  do  not 
apply  except  as  the  agency  may  as  a  matter  of  good 
practice  simplify  the  hearing  and  record  by  excluding 
obviously  improper  and  unnecessary  evidence,  the 
standards  and  principles  of  probity  and  reliability  of 
evidence  must  be  the  same  as  those  prevailing  in 
courts  of  law  or  equity  in  nonadministrative  cases. 
There  are  no  real  rules  of  probity  and  reliability 
even  in  courts  of  law,  but  there  are  certain  standards 
and  principles — usually  applied  tacitly  and  resting 
mainly  upon  common  sense — which  people  engaged 
in  the  conduct  of  responsible  affairs  instinctively  un¬ 
derstand  and  act  upon.  They  may  vary  with  the  cir¬ 
cumstances  and  kind  of  case,  but  they  exist  and  must 
be  rationally  applied.  These  principles,  under  this 
subsection,  are  to  govern  in  administrative  proceed¬ 
ings.”  26 

That  Congress  intended  to  make  such  standards  effec¬ 
tive,  however,  even  should  the  administrative  agencies 
prove  uncooperative,  is  also  indicated: 

“The  basic  provision  respecting  evidence  in  section 
7(c) — requiring  that  any  agency  action  must  be  sup¬ 
ported  by  plainly  ‘relevant,  reliable,  and  probative 
evidence’ — will  require  full  compliance  by  agencies 
and  diligent  enforcement  by  reviewing  courts.  Should 
that  language  prove  insufficient  to  fix  and  maintain 
the  standards  of  proof,  supplemental  legislation  will 
become  necessary.” 27 

It  is  clear  from  the  record  in  this  proceeding  that  the 
decision  herein  is  not  based  upon  “the  -whole  record”  or 


26  Ibid.,  p.  208. 

27  Ibid.,  p.  216.  See  also  p.  325. 
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upon  “reliable,  probative,  and  substantial  evidence”,  as 
will  be  more  fully  developed  subsequently.  I  be- 
25322  lieve  this  to  be  serious  error.  As  the  Senate  Judi¬ 
ciary  Report  on  the  bill  which  later  became  that 
Act  so  cogently  observes: 

“Nevertheless,  in  the  nature  of  things,  for  most 
practical  purposes  it  is  to  the  agencies  that  the  Con¬ 
gress  and  the  people  must  look  for  fair  administra¬ 
tion  of  the  laws  and  compliance  with  this  bill.  Judi¬ 
cial  review  is  of  utmost  importance,  but  it  can  be 
operative  in  relatively  few  cases  because  of  the  cost 
and  general  hazards  of  litigation.  It  is  indispensable 
since  its  mere  existence  generally  precludes  the  ar¬ 
bitrary  exercise  of  powers  or  assumption  of  powers 
not  granted.  Yet,  in  the  vast  majority  of  cases  the 
agency  concerned  usually  speaks  the  first  and  last 
word.  For  that  reason  the  agencies  must  make  the 
first,  primary,  and  most  far-reaching  effort  to  com¬ 
ply  with  the  terms  and  the  spirit  of  this  bill.” 28 

The  only  statutory  basis  for  its  decision  advanced  by 
the  majority  seems  to  be  the  general  reference  to  the 
phrase  “encouragement  and  development”  of  air  transpor¬ 
tation  found  in  the  Declaration  of  Policy  of  the  Civil 
Aeronautics  Act,  but  it  must  be  remembered  that  there 
are  other  elements  which  the  Board  is  directed  to  consider 
in  effectuating  the  policy  of  the  Act,  and  when  considered 
together  with  those,  the  phrase  referred  to  surely  means 
merely  that  in  the  exercise  of  its  judicial  functions  the 
Board,  when  considering  a  question  of  public  convenience 
and  necessity  shall,  after  a  fair  appraisal  of  all  the  evi¬ 
dence,  determine  according  to  the  facts  and  the  law 
whether  a  given  solution  will  further  the  general  objec¬ 
tives  of  the  Act.  And  these  objectives  include  fostering 


28  Ibid.,  p.  217. 
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sound  economic  conditions  in  air  transportation,  the  pro¬ 
motion  of  adequate,  economical  and  efficient  service  at 
reasonable  charges,  the  establishment  of  competition  to 
the  extent  necessary — but  not  more — to  assure  the  sound 
development  of  and  air  transportation  system,  and 
others. 

25323  The  use  of  the  phrase  “encouragement  and  de¬ 
velopment”  of  an  air  transportation  system  in  the 
Declaration  of  Policy  of  the  Civil  Aeronautics  Act  is  not 
a  delegation  of  authority  to  the  Board  to  plan  and  create 
an  “all  cargo”  air  transportation  system.  Under  the  Civil 
Aeronautics  Act  the  Board  is  authorized  to  grant  certifi¬ 
cates  of  convenience  and  necessity  under  Section  401  of 
that  Act  after  judicial  process  and  as  a  judicial  act.  Its 
power  is  limited  to  that  delegated  authority.29 

Under  other  provisions  of  the  Civil  Aeronautics  Act  the 
Board  has  been  delegated  by  Congress  the  duty  to  legis¬ 
late  (the  rule-making  authority)  and  to  investigate  and 
report  to  and  recommend  to  Congress  and  the  public  mat¬ 
ters  which  it  believes  to  be  in  the  public  interest  and 
which  may  foster  the  objectives  set  forth  in  the  Declara¬ 
tion  of  Policv  of  the  Civil  Aeronautics  Act.  Those  in- 
vestigations  to  be  launched  under  the  Board’s  Economic 
Program  for  1949,  and  those  matters  proposed  to  be  done 
under  such  program  are,  in  my  opinion,  within  the  Board’s 
delegated  authority.  It  serves  no  useful  purpose  to  in¬ 
dulge  in  a  broad  discussion  of  its  legislative  and  judicial 
functions  in  general.  We  are  dealing  here  with  a  specific 
delegation  of  authority  and  the  Board’s  duties  and  obliga¬ 
tions  under  it — the  adjudication  and  granting  of  certifi¬ 
cates  of  convenience  and  necessity  under  Section  401  of 
the  Civil  Aeronautics  Act. 

(2)  The  background  of  this  proceeding. 

In  view*  of  the  somewhat  unusual  procedural  cir¬ 
cumstances  surrounding  this  proceeding,  it  will  be  help- 


29  See  page  8,  supra. 
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ful,  in  putting  the  case  in  its  proper  perspective,  to  refer 
briefly  to  the  background  of  its  development. 

25324  Soon  after  the  war  a  number  of  new  air  carriers 
began  operations  in  the  cargo  field  on  a  contract 

or  irregular  basis.30  Over  a  period  of  time,  many  of  these 
carriers  filed  applications  with  the  Board  for  the  issuance 
of  certificates  of  public  convenience  and  necessity,  which 
were  eventually  consolidated  in  this  proceeding.  A  hear¬ 
ing,  lasting  several  weeks,  was  concluded  in  January  1947. 

Shortly  after  the  hearing  the  then-irregular  or  contract 
cargo  carriers  represented  to  the  Board  that  if  they  were 
restricted  to  the  limited  operations  permitted  under  Regu¬ 
lation  292.1  they  would  be  unable  to  remain  in  business 
during  the  period  of  time  which  necessarily  would  elapse 
before  a  decision  upon  their  respective  certificate  appli¬ 
cations  could  be  reached,  unless  they  were  permitted  to 
operate  as  regular  scheduled  common  carriers.  As  a  result 
the  Board,  on  May  5, 1947,  promulgated  Section  292.5  of  the 
Economic  Regulations,  which  granted  to  the  car- 

25325  rier  applicants  authority  to  undertake  regular 
scheduled  operations  on  a  common  carrier  basis 

30  Such  carriers  asserted  their  right  to  operate  without  a  certificate  of 
public  convenience  and  necessity  under  one  of  two  theories.  They  claimed 
either  that  they  were  operating  under  “contract”  and  thus  were  not  common 
carriers  subject  to  the  Board's  jurisdiction,  or  that  they  were  exempt  as 
“irregular”  carriers  under  Section  292.1  of  the  Board’s  Economic  Regula¬ 
tions.  As  then  written  the  latter  was  an  exemption  order  adopted  by  the 
Board  in  193S,  intended  to  cover  the  operations  of  small  fixed-base  opera¬ 
tors.  The  scope  of  operations  by  non-certificatcd  carriers  was  not  significant 
enough  to  present  a  serious  regulatory  problem  until  about  1946. 

The  Board  has  continuously  endeavored  to  enforce  the  provisions  of  Sec¬ 
tion  292.1,  as  subsequently  amended,  particularly  as  to  “regularity”  in  the 
case  of  passenger  carriage.  But  for  no  apparently  valid  reason  no  steps 
were  taken  against  the  all-cargo  carriers,  who  for  the  most  part  claimed 
to  be  operating  as  “contract”  carriers.  Upon  review,  it  seems  obvious  that  to 
at  least  a  considerable  degree  such  operations  were  in  fact  common  carriage, 
and  subject  to  regulation  as  such.  (See  note  31,  infra,  and  cases  cited). 
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pending  final  decision  on  their  respective  applications.31 
The  Board’s  findings  stated  that  the  benefit  of  the  exper¬ 
ience  which  could  be  gained  by  the  Board  through  the  con¬ 
tinued  operation  of  exclusively  cargo  services  justified  ex¬ 
panding  their  authority  to  the  extent  represented  to  be 
necessary  to  keep  their  organizations  intact  during  the 
interim  period.  Thus  the  Board  was  to  be  provided  with 
factual  operating  results  in  reaching  its  final  decision  in 
this  proceeding  instead  of  the  plans,  opinions,  estimates  and 
guesses  presented  to  the  examiners. 

On  March  12,  1948,  the  examiners  issued  a  report  in 
which  they  recommended  three-year  certificates  for  six 
of  the  fourteen  applicants  herein.  Their  recommendations 
necessarily  were  based  upon  the  record  developed  at  the 
hearing  ended  in  January  1947,  before  the  cargo  carriers 
had  received  the  Board’s  sanction  to  operate  regularly, 
and  thus  reflected  actual  operating  experience  to  only  a 
very  limited  degree.  Their  findings  were  based 
25326  primarily  upon  estimates  of  future  air  cargo  po¬ 
tential  and  representations  by  the  applicants  as 
to  new  and  different  concepts  of  air  freight  service. 

In  September  1948,  the  Board  heard  oral  argument 
upon  the  old  record  of  the  examiners 7  hearing  concluded 
in  January  1947 and  without  the  benefit  of  the  actual  and 
factual  operating  records  of  the  applicants  under  the 
exemption  order  issued  in  May,  1947,  which  permitted 
them  to  operate  as  scheduled  common  carriers  in  air  cargo 
transportation. 

Accordingly  the  proceeding  was  reopened  on  October 
20,  1948,  for  the  presentation  of  such  additional  evidence, 

31  I  have  grave  doubts  as  to  the  legality  of  this  exemption.  The  Board 
claimed  authority  to  take  the  action  under  Sections  205(a)  and  416(b)  of 
the  Civil  Aeronautics  Act,  but  I  question  whether  the  findings  actually  made 
satisfy  the  requirements  of  either  section.  They  are  irreconcilable  with  the 
Board’s  decisions  relative  to  irregular  passenger  carriers.  Standard  Airlines 
V.  C.  A.  B.,  Decided  May  2,  1949,  U.  S.  Court  of  Appeals  for  District  of 
Columbia,  Docket  No.  9978.  See  also  Investigation  of  Nonscheduled  Air 
Service,  6  C.  A.  B.  1049;  Page  Airways,  Inc.,  Investigation,  6  C.  A.  B.  1061; 
Transmarine  Airlines,  Inc.,  Investigation ,  6  C.  A.  B.  1071. 


1535 


Opinion 

which  was  done  at  a  hearing  ended  December  8,  1948.  It 
is  upon  the  complete  record  as  thus  developed  that  this 
decision  is  made. 

It  is  important  to  remember  that  the  exemption  order  un¬ 
der  which  the  applicants  herein  have  been  operating  was 
granted  by  the  Board  for  the  purpose  of  obtaining  factual 
data  from  experimentation.  As  the  Board  said  in  a  re¬ 
lated  opinion  on  April  22,  1948 :32 

“The  entry  of  these  carriers  into  the  air  freight 
field  on  this  basis  constitutes  an  experiment  of  great 
importance  to  the  public  as  a  test  of  whether  a  spe¬ 
cialized  air  freight  industry  can  be  developed  on  the 
basis  of  its  own  economic  ability  to  exist.” 

(3)  On  the  complete  record ,  it  is  now  obvious  that  the 
examiner’s  findings  and  recommendations ,  upon  which  the 
Board  proposed  to  act ,  are  not  supported  by  the  evidence. 

The  material  upon  which  the  examiners  relied  was  ad¬ 
mittedly  largely  surmise  and  conjecture.  Take  for  exam¬ 
ple  the  findings  on  air  freight  potential.  Although 
25327  recognizing  that  the  estimates  of  potential  sub¬ 
mitted  at  the  hearing  were  only  estimates  and 
unproven,  and  that  even  as  offered  they  were  dependent 
upon  as  yet  unattained  rate  levels,  the  examiners  were, 
perhaps  understandably,  somewhat  dazzled  by  the  bright 
picture  of  the  future  of  air  cargo  submitted  by  the  appli¬ 
cants.  They  discussed  California  Eastern’s  estimate  of 
5.6  billion  ton-miles  per  year  at  a  12-cent  rate,  Slick’s 
dream  of  5  billion  ton-miles  at  a  9-cent  rate,  and  others, 
then  concluded,  more  conservatively,  that  at  the  reason¬ 
ably  attainable  rate  of  16  cents,  a  sound  estimate  would 
be  one  billion  ton-miles  per  year.33 

Since  the  hearing  over  two  years  have  elapsed.  During 
practically  all  of  this  period  conditions  for  the  movement 

— -  —  \ 

32  Air  Freight  Bate  Investigation,  Docket  No.  1705,  et  al.,  page  6. 

33  Report,  pp.  235,  238. 
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of  air  cargo  were  particularly  favorable  and  for  most  of 
the  period,  the  applicants  herein  were  authorized  to  oper¬ 
ate  as  scheduled  common  carriers.  There  was  an  unsatis¬ 
fied  demand  for  high  cost  merchandise  and  items  for  which 
speed  of  transportation  is  particularly  important — the 
principal  sources  of  air  freight — rail  transportation  was 
slow  and  somewhat  overloaded,  and  surface  freight  and 
express  rates  were  rising.  Yet  in  spite  of  all  these  fa¬ 
vorable  factors,  only  about  86  million  ton-miles  of  cargo 
was  generated  in  1947  and  approximately  118  million  in 
1948,  by  all  domestic  carriers.34  This  was  at  an  average 
rate  of  12.72  cents  in  1947,  and  12.68  cents  in  1948,  and 
at  a  loss  to  all  cargo  carriers  of  very  large  sums  of 

1  money.  Such  experience  figures  obviously  fail  to 
25328  support  the  examiner’s  conclusions  as  to  the  future 
growth  trend  reasonably  attainable.35 

One  or  two  other  examples  will  suffice  to  demonstrate 
the  postulate  that  the  examiners’  findings  of  fact  have  not 
been  supported  by  subsequent  experience.  At  the  con¬ 
clusion  of  the  hearing  in  January,  1947,  the  record  showed 
that  approximately  two-thirds  of  “air  cargo”  consisted  of 
wearing  apparel,  cut  flowers  and  industrial  parts.  The 
examiners  were  apparently  impressed  by  the  arguments 
of  the  applicants  that  they  would  develop  new  types  of 
traffic  for  air  freight  movement.  Claims  were  made  of  a 
tremendous  potential  in  a  great  variety  of  commodities 
not  previously  moving  by  air  which  would  only  be  de¬ 
veloped  through  the  efforts  of  the  applicants,  as  “air 
freight  specialists”. 

34  The  total  freight  tonnage  carried  by  the  principal  all-cargo  carriers — 
Slick,  Flying  Tigers  and  California  Eastern — and  the  four  transcontinental 
certificated  carriers — American,  Northwest,  United  and  TWA — amounted 
to  but  52,977  tons  in  1947  and  an  estimated  92,945  tons  in  1948.  The  latter 
could  have  been  carried  handily  in  40  cargo  aircraft. 

;35  The  majority,  however,  although  relying  upon  a  different  basis  of 
“reasoning”,  arrives  at  the  same/ conclusion  as  to  traffic  potential,  i.e.,  one 
billion  ton-miles.  See  page  29,  infra . 


1537 


Opinion 

The  record  of  experience  over  the  two  years  since  the 
hearing  does  not  bear  out  such  predictions.  Approximately 
the  same  relative  amounts  of  the  same  three  commodities 
are  now*  being  carried  by  the  applicants — wearing  apparel, 
cut  flowers,  and  parts — which  have  been  the  backbone  of 
property  carriage  by  air  since  its  inception.36  Actually, 
the  record  of  the  certificated  carriers  has  been  to  some 
extent  better  than  that  of  the  “specialists”  in  this  regard. 
American,  for  example,  carried  in  September,  1948,  in  ex¬ 
cess  of  100,000  pounds  of  14  commodities,  while  Slick  ex¬ 
ceeded  that  figure  on  only  four  commodities,  and  Flying 
Tigers  on  two  commodities. 

Perhaps  the  most  outstanding  example  of  the  failure  of 
realization  of  the  applicants’  estimates  is  in  the  case  of 
agricultural  products. 

25329  Various  forecasts  submitted  to  the  examiners 
estimated  a  tremendous  future  movement  of  fresh 
fruits  and  vegetables.37  While  indicating  a  somewhat 
sceptical  attitude  toward  such  claims,  the  examiners  ap¬ 
parently  anticipated  that  there  would  be  a  very  substan¬ 
tial  movement  of  such  products,  nevertheless.  Their  re¬ 
port  states  that  “any  air  freight  operation  connecting  the 
east  and  west  coast  areas  will  have  to  develop  agricultural 
traffic  eastbound  to  approach  a  balanced  traffic  flow”,38 
then  goes  on  to  recommend  the  certification  of  three  addi¬ 
tional  east-west  transcontinental  carriers. 

What  has  experience  shown?  The  two  all-cargo  carriers 
operating  transcontinental^,  Slick  and  Flying  Tigers,  car¬ 
ried  between  them  between  the  Vrest  Coast  and  New  York, 
probably  the  most  promising  route  for  the  development  of 

36  See  Sheehan,  “Air  Freight  For  The  United  States”,  10  Journal  of 
Air  Law  and  Commerce  454,  at  45S  et  seq. 

37  For  example,  U.  S.  Airlines  submitted  an  estimate  of  24,419,000  ton- 
miles  annually  at  a  15  cent  rate,  and  63,714,000  ton-miles  at  a  10  cent  rate. 
(Ex.  U.  S.  23). 

38  Report,  p.  231. 
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agricultural  traffic,  during  the  four  representative  months 
of  October,  1947,  March,  July,  and  September,  1948,  a 
grand  total  of  11  shipments  of  such  products,  weighing 
less  than  a  thousand  pounds  in  the  aggregate.  The  certifi¬ 
cated  carriers  show  similar  results. 


There  is  a  good,  sound  economic  reason  why  such  move¬ 
ments  have  been  small,  and  will  continue  to  be  small  for  a 
long  time  to  come.  Perishables  now  move  from  California 
to  New  York  in  Railway  Express  refrigerator  cars  in  four 
days ,  at  a  rate  of  3.67  cents  per  ton-mile.  The  airlines  just 
cannot  successfully  meet  this  competition  at  any  kind  of  a 
rate  which  is  reasonably  attainable  in  the  very  near  future. 
The  value  per  pound  of  such  merchandise  is  not,  in  general, 
sufficiently  high  to  stand  the  added  cost  of  air 
25330  freight.  I  have  no  doubt  that  air  transportation  will 
eventually  penetrate  this  market  in  substantial  de¬ 
gree,  but  it  will  await  the  availability  of  lower-cost  aircraft 
than  are  now  on  the  drawing  boards,  and  a  long,  intensive 
period  of  development.  Certainly  the  present  potential 


lacks  sufficient  reality  to  justify  the  authorization  of  ad¬ 


ditional  air  freight  services. 


Basic  to  the  examiner’s  recommendations  was  their  con¬ 


viction  that  the  “area”  and  “demand”  service  talked  about 


by  the  applicants  offered  something  new  and  valuable  in 
air  transportation.  They  said  that  the  concept  constituted 
‘‘a  number  of  new  ideas  particularly  designed  to  give  a 
broad  coverage  of  service  and  a  promise  of  attendant  econ¬ 
omy39”,  and  that  “a  number  of  the  proposals  appear  to 
offer  a  sufficient  amount  of  new  service  to  warrant  an  ex¬ 


periment  in  a  property-only  air  service”40. 

That  “experiment”  has  been  under  way  now  for  almost 
two  years,  by  virtue  of  the  Sec.  292.5  exemption  under 
which  the  applicants  have  been  permitted  to  operate  just 


39  Report,  p.  217. 

40  Report,  p.  216. 
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as  if  they  had  a  certificate.  The  results  of  more  than  a 
year  of  their  operations  are  in  the  record  in  this  proceed¬ 
ing.  Actual  operating  experience  has  shown  that  “area” 
or  “demand”  service  is  still  astral. 

Slick  and  Flying  Tigers  were  probably  the  most  vocifer¬ 
ous  of  these  applicants  espousing  the  “demand”  or  “area” 
concept.  Yet  the  reopened  record  shows  that  neither  car¬ 
rier  has  operated  any  service  of  any  consequence  to  other 
than  a  few  major  population  centers.  Slick  supplied  over 
99  percent  of  its  service  between  ten  large  cities,  operating 
only  37  flights  to  “demand”  points  during  the  entire  period 
of  its  common  carrier  operations  up  to  September  30,  1948, 
out  of  a  total  of  8,818  schedules.  Flying  Tigers 
25331  operated  absolutely  no  “demand”  service,  and  con¬ 
fined  its  entire  service  to  eight  cities — New  York, 
Los  Angeles,  San  Francisco,  Detroit,  Cleveland,  Chicago, 
Kansas  City  and  St.  Louis,  all  of  which,  of  course,  receive 
regular  service  from  three  or  more  certificated  carriers. 

None  of  the  other  applicants  made  any  effort  to  supply 
such  a  service,  and  the  only  additional  two  certificated  in 
this  proceeding — U.  S.  Airlines  and  Airnews — never  pro¬ 
posed  it. 

There  is  a  reason  for  this.  Historically,  commerce  and 
trade  follow  transportation  and  not  vice  versa.  The  great 
inland  and  commercial  trading  centers  of  our  nation  did  not 
just  spring  into  existence  to  be  followed  later  by  rivers, 
canals  and  railroads.  This  Board  in  its  decisions  has  re¬ 
peatedly  stated  that  the  development  of  passenger  traffic 
follows  “exposure”  to  reasonably  regular  and  dependable 
scheduled  air  service.  This  is  also  true  with  respect  to 
the  transportation  of  property.  It  must  necessarily  follow 
that  a  business  enterprise  depending  on  air  transportation 
will  not  locate  at  some  “demand  point”,  investing  its  money 
in  the  hope  that  an  “all  cargo”  carrier  may  choose  to  serve 
that  point.  It  must  know  that  it  can  rely  on  reasonably 
regular  and  dependable  air  service. 
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Finally,  the  examiners  concluded  that  “there  exists  a 
public  need  for  additional  carriers,  at  least  on  an  experi¬ 
mental  or  temporary  basis,  who  will  specialize  in  the  haul¬ 
ing  of  property  only”41,  and  that  “additional  carriers  spe¬ 
cializing  in  the  hauling  of  property  only  offer  greater 
promise  in  the  development  of  a  substantial  commerce  in 
air  freight  than  do  the  existing  carriers”42.  The  reopened 
record  effectively  refutes  any  such  conclusion,  however 
appealing  it  may  have  been  when  made. 

25332  The  fact  is  that  the  only  real  “specialist”  of  any 
consequence  among  the  applicants  which  have  been 
operating  during  the  period  since  the  hearing  was  Califor¬ 
nia  Eastern,  and  that  carrier  went  into  receivership  several 
months  ago  after  piling  up  losses  of  close  to  a  million  dol¬ 
lars.  California  Eastern  was  the  only  one  of  the  applicant 
carriers  operating  on  other  than  a  sporadic  or  limited 
basis  during  this  period  which  confined  its  activities  to  the 
provision  of  air  freight  service.  Yet  in  spite  of  the  fact 
that  it  served  the  eight  major  cities  of  the  United  States 
on  a  transcontinental  route  and  operated  with  DCM  air¬ 
craft  exclusively,  factors  which  very  definitely  lent  them¬ 
selves  to  the  operation  of  an  efficient,  economical  service, 
the  carrier’s  failure  to  seek  other  sources  of  income — or,  in 
other  words,  not  to  “specialize” — resulted  in  financial  fail¬ 
ure. 

The  extent  to  which  outside  activities  have  helped  to 
minimize  the  losses  from  the  freight  services  of  the  princi¬ 
pal  cargo  carriers  is  demonstrated  by  the  fact  that  for  the 
first  nine  months  of  1948  Slick  grossed  over  $1,200,000  from 
its  aircraft  sales  and  service  operations,  equivalent  to  over 
40  percent  of  its  revenues  from  carrying  freight — and 
thereby  reduced  its  deficit  from  air  cargo  services  by  some 


41  Report,  p.  262. 

42  Id.,  p.  261. 
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$475,000.  Flying  Tigers,  during  the  same  nine-months  per¬ 
iod,  reported  other  than  freight  revenues  of  approximately 
$350,000,  most  of  which  came  from  the  leasing  of  its  fully 
manned  aircraft  to  so-called  irregular  passenger  carriers. 
Total  revenues  from  its  common  carrier  freight  operations 
amounted  to  about  $1,175,000  for  the  same  period. 

The  inherent  fallacy  of  the  “specialist”  concept  has  been 
clearly  demonstrated  by  actual  operating  experience  under 
Sec.  292.5.  Of  the  fourteen  applicants  at  the  original  hear¬ 
ing,  five  had  gone  bankrupt  or  were  in  receivership  by  the 
time  the  record  was  reopened  in  the  fall  of  1948,  and 
25333  three  others  had  ceased  operations,  presumably  in 
an  effort  to  preserve  their  remaining  assets.  Of 
the  survivors  operating  a  common  carrier  all-cargo  ser¬ 
vice,  all  showed  an  unbroken  record  of  appalling  financial 
losses  which,  as  previously  pointed  out,  would  have  been 
much  greater  without  the  support  of  the  various  outside 
ventures  in  which  the  carriers  engaged43. 

43  Despite  the  evidence  of  record,  the  majority  has  apparently  accepted 
the  “specialist”  concept  as  supporting  its  decision.  At  the  time  of  the 
oral  argument,  however,  Member  Ryan  was  of  a  different  mind: 

“It  just  seems  that  the  position  of  the  applicants  very  largely  has  been 
in  this  case  that  the  multiple  operation  is  just  uneconomic,  that  you  just 
can’t  do  this  job  because  you  will  be  interested  in  the  passenger  operation. 
You  won’t  be  interested  in  the  freight.  It  seems  to  me  that  any  modem 
management  would  think  several  times  before  he  would  come  to  the  con¬ 
clusion  that  he  couldn’t  be  just  as  competent  with  one  branch  of  his  busi¬ 
ness  as  he  was  in  the  other. 

“The  refrigerators  made  by  the  General  Motors  Corporation,  I  imagine, 
are  not  any  less  efficient  refrigerators  because  the  General  Motors  Corpo¬ 
ration  happens  to  be  engaged  in  the  manufacture  of  automobiles.  It  seems 
to  me  that  that  is  not  a  sound  argument,  that  a  railroad  can  be  just  as 
good  a  carrier  of  freight  as  it  is  of  passengers  and  that  an  airline,  as 
you  say,  must  have,  perhaps,  its  administrative  organization  pretty  much 
separate,  but  nevertheless  a  good  management  ought  to  be  and  should  be 
able  to  operate  air  freight  just  as  well  as  they  could  operate  passengers. 
There  may  be  other  reasons  why  you  should  be  certificated,  but  it  seems 
to  me  that  that  kind  of  a  reason  is  not  sound  economics.”  (Oral  Argument 
in  Air  Freight  Case,  Docket  No.  810,  Volume  2,  pp.  275-276). 
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We  must  conclude  that  the  findings  upon  which  the  ex¬ 
aminers  based  their  recommendations  have  been  refuted 
by  actual  experience,  and  destroyed  by  actual  facts.  The 
two-year  test  desired  and  authorized  by  the  Board  has 
served  its  purpose — if  this  were  really  the  purpose  in¬ 
tended.  The  majority  decision  now  indicates  otherwise. 

(4)  Om  the  whole  record,  the  findings  of  fact  and  con¬ 
clusions  of  the  majority  are  not  supported  by  the  evidence . 

Before  proceeding  to  demonstrate  this  point,  it  will  be 
well  to  recall  the  basic  requirements  of  Section  7(c)  and 
Section  10(e)  of  the  Administrative  Procedure  Act: 
25334  “The  standards  and  principles  of  probity  and  re¬ 
liability  of  evidence  are  the  same  as  those  pre¬ 
vailing  in  courts  of  law  or  equity  in  nonadministrative 
cases”44.  The  Board  may  not  “rely  upon  suspicion,  surmise, 
implications  or  plainly  incredible  evidence”45. 

In  contradistinction  to  the  typical  new  route  proceeding, 
this  case  offered  to  the  Board  an  opportunity  to  base  a 
decision  upon  factual  results  achieved  through  actual  oper¬ 
ations,  rather  than  upon  plans  and  estimates.  In  this  in¬ 
stance  the  results  of  an  “experiment”  were  available  before 
certification,  and  as  pointed  out  above,  the  operating  re¬ 
sults  now  of  record  completely  destroy  the  validity  of  the 
recommendations  made  by  the  examiners,  and  for  the  most 
part  render  irrelevant  the  material  upon  which  these  rec¬ 
ommendations  were  based. 

It  will  not  be  necessary  to  examine  all  the  majority’s 
findings.  Probing  a  few  essential  findings  should  demon¬ 
strate  the  paucity  of  fact  behind  the  entire  decision. 

For  example,  a  basic  finding  as  to  the  realizable  air 
freight  potential  which  may  be  developed  during  the  ini¬ 
tial  five-year  certification  period  would  seem  to  be  indis¬ 
pensable  to  any  even  superficially  sound  determination  of 
the  case,  for  the  authorization  of  additional  cargo  service 


44  Op.  cit.  supra,  n.  19,  p.  208. 

45  Ibid.,  p.  216. 
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must  depend  upon  the  availability  of  traffic  if  we  are  to 
have  that  “sound  development”  described  in  the  Declara¬ 
tion  of  Policy  of  the  Act,  and  posited  as  a  fundamental 
purpose  by  the  sponsor  of  the  Act  in  the  House46.  Yet  the 
majority  is  content  with  the  statement  that  “On  the  basis 
of  the  facts  of  record  relating  to  traffic  and  air  freight 
potential,  we  conclude  that — there  is  a  potential 
25335  domestic  traffic  for  air  freight  of  not  less  than  one 
billion  ton-miles  annually”. 

There  are  no  “facts  of  record”  which  1  can  find  to  sup¬ 
port  such  an  estimate,  and  it  is  interesting  to  examine  the 
“reasoning”  supporting  the  finding,  because  it  is  a  good 
example  of  shaping  a  finding  to  fit  a  conclusion.  First, 
the  various  estimates  offered  by  or  on  behalf  of  the  ap¬ 
plicants  at  the  hearing  are  listed,  including  those  of  Slick 
and  California  Eastern  noted  above  (p.  21,  supra).  But 
apparently  desiring  to  avoid  a  repetition  of  the  examiners’ 
mistake,  and  recognizing  the  damaging  effect  of  the  past 
two  years’  experience  upon  the  soundness  of  such  esti¬ 
mates,  they  are  brushed  aside  with  the  comment  that  they 
were  “overly  optimistic” — rather  a  masterly  understate¬ 
ment.  Entering  the  field  of  pure  speculation  once  again, 
however,  certain  unsupported  premises  are  laid  down  with 
respect  to  first-class  Railway  Express  traffic47  which  re¬ 
sult  in  a  “finding”  that  “a  substantial  portion”  of  768  mil¬ 
lion  ton-miles  of  rail  express  “is  air  freight  potential”. 
(Opinion,  p.  15).  Then,  with  no  basis  being  laid  whatever, 
supported  or  unsupported,  the  flat  statement  is  made  that 
“on  the  basis  of  facts  of  record”  (unspecified)  there  are 
“special  opportunities”  for  air  freight  growth  in  the  field 
of  other  than  first  class  rail  express.  A  few  pages  later, 
after  carefully  pointing  out  the  unlikelihood  that  agricul¬ 
tural  traffic  can  be  penetrated  by  air  service  to  any  sub¬ 
stantial  degree,  and  listing  some  1941  statistics  relative  to 


46  See  note  10,  supra. 

47  See  note  54,  infra . 
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rates  and  volume  of  surface  property  movement  which 
effectively  demonstrate  that  any  really  successful  penetra¬ 
tion  of  such  market  depends  upon  the  achievement  of  much 
lower  air  freight  rates  than  can  be  reasonably  fore- 

25336  seen  for  many  years  to  come,  the  round  figure  of 
“not  less  than  one  billion  ton-mile  annually”  of  do¬ 
mestic  air  freight  potential  is  set  forth  as  being  supported 
by  “the  facts  of  record”48. 

Such  estimates  are  entirely  untenable,  and  must  be  rec¬ 
ognized  as  such10.  The  only  facts  in  the  record  compel  the 
conclusion  that  there  is  not  enough  reasonably  attainable 
cargo  traffic  to  support  additional  duplicating  services. 

In  1947  the  domestic  carriers,  certificated  and  non-certifi- 
cated  combined,  carried  a  total  of  86,279,760  ton-miles  of 
air  freight.  In  1948  they  carried  approximately  118.5  mil¬ 
lion  ton-miles50.  This  is  at  a  rate  of  increase  of  approxi¬ 
mately  37  percent,  and  as  already  pointed  out,  came  at  a 
time  when  the  conditions  for  growth  in  this  field  were  par¬ 
ticularly  favorable.  Further,  this  tonnage  was  carried  at 
a  rate  level  which,  as  the  record  shows,  was  uneconomical 
and  which  must  be  substantially  increased.  Nor  do  the 
facts  in  the  record  tend  to  prove  any  reasonable 

25337  prospect  of  advancement  in  the  art  in  the  near 
future  which  will  reduce  costs,  thereby  making 

lower  rates  possible.  Taking  these  factors  into  account,  it 

48  One  billion  ton-miles  of  cargo  would  be  about  twice  the  total  pas¬ 
senger  traffic  carried  by  all  domestic  air  carriers  during  1948. 

49  It  should  be  noted  that  the  majority  rather  obviously  fails  to  relate 
the  one  billion  ton-mile  figure  to  any  particular  period.  For  all  the  opinion 
indicates,  the  estimate  might  be  for  50  or  100  years  from  now.  Yet  it 
would  seem  evident  that  some  finding  of  potential  is  essential  in  this  pro¬ 
ceeding  which  can  be  related  to  the  five-year  certification  period  proposed. 

50  In  1947  the  non -certificated  carriers  accounted  for  approximately  47 
million  ton-miles  of  air  freight,  or  about  55  percent  of  the  industry  total. 
In  1948,  in  spite  of  the  wider  scope  of  operations  authorized  during  the 
entire  year  under  Sec.  292.5,  the  same  group  carried  but  48  million  ton- 
miles,  an  increase  of  only  1.5  percent.  The  certificated  carriers  reported  a 
1947-1948  increase  of  81  percent,  carrying  70  million  ton- miles  representing 
60  percent  of  the  total  volume,  in  1948. 
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is  evident  that  continued  growth  at  the  1947-1948  rate  of 
increase  each  year  for  five  years  cannot  be  anticipated51. 
Yet  the  majority  offers  as  justification  for  the  additional 
duplicating  services  proposed  a  traffic  potential  figure  of 
ten  times  the  194S  traffic.  Such  an  estimate  has  no  basis 
in  experience  to  date,  and  is  hauntingly  reminiscent  of 
some  of  the  projections  which  were  relied  upon  by  the 
Board  during  the  post-war  era  of  over-expansion  of  the 
routes  of  the  airlines  which  contributed  so  substantially 
to  their  present  financial  difficulties. 

Further,  the  record  is  clear  that  present  capacity  oper¬ 
ated  by  the  certificated  carriers  is  sufficient  to  accommo¬ 
date  the  tonnage  carried  by  all  carriers  today,  plus  any  in¬ 
creases  which  may  be  reasonably  forecast  for  the  foresee¬ 
able  future.  This  appears  to  be  tacitly  admitted  by  the 
majority52.  And  in  a  tentative  opinion  issued  only  a  few 
days  ago  (April  12)  in  the  Panagra  Mail  Rate  Case , 
Docket  No.  2755,  the  Board  said  (p.  8)  that  ordinarily 
“cargo  traffic,  in  its  early  stages  of  development,  should 
be  directed  first  toward  greater  utilization  of  existing  capa¬ 
city  particularly  where,  as  in  this  case,  large  type  com¬ 
bination  aircraft  already  provide  surplus  capacity”.  Cer¬ 
tainly  the  availability  of  unused  capacity  is  even  more 
significant  in  the  domestic  field,  and  it  is  difficult  to  recon¬ 
cile  the  foregoing  statement  of  principle  with  the  position 
taken  by  the  majority  in  the  present  proceeding. 
25338  The  majority  discusses  at  some  length  the  vital 
relationship  between  rates  and  potential  but  con¬ 
cludes  that  in  some  unspecified  manner  the  general  rate 
level  is  going  to  be  held  at  about  where  it  is  today.  Yet 
it  is  obvious  that  no  carrier  presently  engaged  in  the  air 

51  A  five-year  growth  at  the  1947-1948  rate  of  37  percent  would  result 
in  an  annual  tonnage  at  the  end  of  the  period,  or  in  1953,  of  572  million 
ton-miles,  or  about  five  times  the  1948  volume. 

52  On  page  21  the  opinion  states:  "The  finding  of  an  air  freight  po¬ 
tential  many  times  larger  than  the  present  traffic  would  not  in  itself  justify 
the  duplication  of  existing  facilities.” 
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cargo  business  is  realizing  a  return  equal  to  its  costs.  As 
to  the  applicants  herein,  the  record  shows  that  Slick  lost 
about  3  cents  on  every  ton-mile  of  traffic  it  carried  during 
the  first  nine  months  of  1948,  and  Flying  Tigers  about 
2.5  cents  per  ton-mile  for  the  same  period.  These  losses 
are  based  upon  the  carriers’  own  figures,  which  reflect  un¬ 
tested  allocations  between  freight  service  and  other  activi¬ 
ties  in  which  they  were  engaged. 

The  costs  which  have  so  far  been  experienced  are  little 
more  than  the  bare  costs  of  operating  aircraft.  Even  these 
will  inevitably  increase  with  the  passage  of  time  after  cer¬ 
tification.  Operations  have  been  carried  on  with  surplus 
aircraft  either  purchased  at  prices  substantially  below  re¬ 
placement  costs,  or  planes  leased  from  the  Government  at 
a  very  low  figure,  so  that  depreciation  expense  is  consider¬ 
ably  below'  what  will  be  incurred  in  the  future.  Pilots  and 
other  trained  personnel  have  not  yet  been  unionized,  a 
result  which  will  inevitably  follow'  certification  and  which 
will  increase  operating  costs,  even  though  present  pay 
levels  are  to  some  extent  equal  to  rates  w'hich  will  be  paid 
after  organization,  due  to  the  observance  of  customary 
rules  covering  conditions  of  employment.  The  record  also 
show's  that  in  some  instances  officers  of  the  all  cargo  car¬ 
riers  have  charged  no  salary  expense  to  the  freight  opera¬ 
tion,  w'hich  of  course  can  only  be  considered  to  be  a  tempo¬ 
rary  situation.  Further,  the  Board  has  indicated  that  the 
present  exemption  of  these  carriers  from  otherwise 
25339  applicable  provisions  of  Parts  40  and  61  of  the 
Civil  Air  Regulations  will  be  continued  only  until 
final  disposition  of  this  proceeding33.  Finally,  relatively 
minor  sums  have  been  expended  by  the  applicants  in  devel¬ 
opmental  efforts,  which  likewise  must  be  considered  to  be 
a  temporary  situation. 

53  Civil  Aeronautics  Board  Regulations,  Serial  SR-317,  effective  Febru¬ 
ary  10,  1948. 
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All  in  all,  there  is  nothing  whatever  in  the  record  to 
support  a  conclusion  that  the  applicants’  costs  will  de¬ 
crease  with  certification,  but  rather  to  the  contrary.  And 
in  the  face  of  a  loss  experience  of  3  cents  per  ton-niile, 
it  is  completely  unrealistic  to  assume  that  the  level  of 
freight  rates  will  not  of  necessity  increase  substantially 
in  the  near  future. 

The  majority’s  failure  to  appraise  realistically  the  rate- 
volume  relationship  is  particularly  marked  in  the  case  of 
agricultural  products.  The  opinion  recognizes,  as  did  the 
examiners,  that  the  major  problem  involved  in  developing 
east-west  transcontinental  freight  traffic  is  in  connection 
with  the  reverse  flow — that  is,  from  west  to  east — and  that 
the  principal  potential  for  such  traffic  is  in  agricultural 
products.  Historically,  the  west-bound  flow  of  manufac¬ 
tures  and  miscellaneous  merchandise  has  been  about  six 
times  as  great  as  the  reverse  traffic  in  this  category,  but 
the  east-bound  flow  of  fruits  and  vegetables  has  been  about 
three  times  as  great  as  the  west-bound  flow  of  manufac¬ 
tures  and  miscellaneous  products.  But  as  I  pointed  out 
above,  and  as  the  majority  has  recognized,  the  existing 
competition  of  Railway  Express  in  the  agricultural  prod¬ 
ucts  field  is  a  very  real  obstacle  to  the  development  of  any 
substantial  tonnage  for  air  movement,  and  very  low  com¬ 
modity  rates  will  have  to  be  realized  before  any  such 
penetration  can  be  achieved.  The  facts  of  record  demon¬ 
strate  conclusively  that  such  rates  will  have  to  be 
25340  considerably  lower  than  any  which  have  been  at¬ 
tained  by  the  air  carriers  on  the  basis  of  present 
or  reasonably  foreseeable  costs.  Yet  in  spite  of  this  very 
real  dilemma  the  majority  has  seen  fit  to  certify  two  addi¬ 
tional  transcontinental  carriers,  without  any  evidence  of 
a  realistic  appreciation  of  the  backhaul  problem. 

The  references  to  potential  found  in  the  majority  opin¬ 
ion  are,  understandably  enough,  couched  only  in  vague 
and  general  terms.  No  effort  whatever  is  made  to  measure 
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the  amount  of  traffic  which  may  reasonably  be  available 
over  the  specific  routes  granted,  and  the  whole  approach 
is  on  a  broad,  nationwide  basis.  It  is  merely  assumed,  upon 
some  undefined  basis54,  that  there  will  be  plenty 
25341  of  business  for  everyone — at  least  over  the  trans¬ 
continental  routes. 

But  if  the  potential  is  so  vast,  it  raises  the  question  why 
Willis  and  U.  S.  Airlines  did  not  enter  the  transcontinental 
field — they  both  had  authority  to  do  so  under  their  Sec. 
292.5  exemptions.  And  more  importantly,  why  did  Cali¬ 
fornia  Eastern,  which  operated  between  the  major  trans¬ 
continental  cities,  was  one  of  the  pioneer  cargo  carriers  in 
the  business,  and  had  a  sizable  fleet  of  modern  DC-4  equip¬ 
ment,  go  into  receivership,  with  a  deficit  of  almost  a  mil¬ 
lion  dollars?  And  why  has  Flying  Tigers  served  only  eight 
of  the  14  cities  it  has  been  authorized  to  serve,  and  taken 
its  aircraft  out  of  freight  service  to  be  leased  to  irregular 
passenger  carriers? 

54  The  references  to  Railway  Express  tonnage,  apparently  inserted  as 
‘‘make- weight*’  (p.  14),  are  virtually  meaningless.  Taking  as  a  base  figure 
the  1939  rail  express  volume  of  about  1.7  billion  ton-miles,  a  number  of 
unsupported  calculations  are  indulged  in--to  arrive  at  an  estimated  potential 
subject  to  partial  diversion  from  rail  express  of  768  million  ton-miles  in 
“a  future  year”.  The  basic  assumption  used  is  that  rail  express  tonnage 
will  increase  by  50%  over  1939.  It  is  interesting  to  note,  however,  that 
Railway  Express  Agency  itself,  in  a  recent  I.  C.  C.  proceeding,  was  by  no 
means  so  optimistic  about  future  traffic.  It  is  estimated  that  at  1948  rates 
rail  express  shipments  in  a  future  year  would  total  but  102.1  percent  of 
the  number  of  shipments  handled  in  1939.  (Ex  Parte  163,  273  1.  C.  C. 
231,  249). 

The  majority  also  ignores  the  fact  that  Railway  Express  serves  and  draws 
its  traffic  from  approximately  23,000  towns  and  cities,  less  than  1%  of  which 
are  served  or  will  be  served  by  these  all-cargo  applicants. 

Further,  the  majority  uses  as  a  basis  for  assumption  the  13  to  16  cents 
per  ton-mile  minimum  rate  level  fixed  by  the  Board,  which  is  equally  un¬ 
realistic.  Such  rates  have  been  specifically  recognized  by  the  Board  as  being 
lineconomic,  and  every  effort  has  been  and  is  being  made  to  insure  that  actual 
levels  will  be  held  at  some  point  substantially  above  the  legal  minimum. 

Such  figures  do  not  justify  further  analysis.  They  are  rather  timidly  offered 
by  the  majority,  iu  fact,  as  supporting  a  “finding”  only  that  “a  substantial 
portion”  is  air  freight  potential. 
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As  I  have  pointed  out  previously,  the  really  valuable 
evidence  of  record  is  that  which  reflects  the  operations  of 
the  applicants  during  the  past  year  and  a  half,  the  period 
of  their  scheduled,  common  carrier  operations  under  Sec. 
292.5.  This  evidence  shows  that  two  of  the  applicants, 
Slick  and  Flying  Tigers,  have  carried  a  substantial  amount 
of  tonnage  in  transcontinental  service35,  but  that  it  has 
been  carried  at  a  loss.  For  the  period  January  1 
25342  to  September  30, 1948,  Slick  lost  $562,703  on  freight 
services,  or  2.94^  per  ton-mile,  and  Flying  Tigers 
lost  $247,428  or  2.75^  per  ton-mile.  On  a  percentage  basis, 
each  of  the  carriers  lost  about  21%  on  freight  revenues. 

Is  this  the  kind  of  showing  the  Board  is  to  accept  as 
proof  of  public  convenience  and  necessity?  If  selling  a 
service  below  cost  is  to  be  the  criterion,  then  even  more 
impressive  proof  could  have  been  adduced  by  the  appli¬ 
cants  had  their  rates  been  reduced  even  further.  It  is 
inescapable  that  upon  the  record ,  the  two  applicants  have 
been  able  to  make  a  showing  of  substantial  participation 
in  the  air  freight  business  only  because  of  their  demon¬ 
strated  ability  to  absorb  staggering  losses.  And  as  I  have 
pointed  out  previously,  it  is  obvious  that  their  costs  are 
going  to  increase  after  certification,  not  otherwise. 

The  majority  likewise  avoids  coming  to  grips  with  the 
problem  of  excessive  competition.  There  is  no  effort  made 

55  In  the  sample  month  of  September,  1948,  the  freight  carriers  engaged 
in  transcontinental  service  reported  the  following  results: 


No.  of 

Tons 

Frt. 

Rev.  per 

Shipments 

Carried 

Revenue 

Ton-Mile 

American  . 

26,484 

2,625 

$  406,859 

20.5* 

Northwest  . 

4,364 

330 

65427 

20.2 

United  . 

16,991 

1,696 

331405 

17.3 

TWA  . 

11,061 

918 

188,756 

19.9 

Flying  Tigers  . 

2,464 

548 

161,212 

15.3 

Slick  . 

6,196 

1458 

316,185 

16.3 

Total  .... 

67,560 

7,275 

$1,469,244 

18.0 
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to  measure  the  effect  of  such  duplication,  and  the  problem 
is  dismissed  with  vague  references  to  the  “broad  future 
of  the  industry”,  and  the  Board’s  duty  to  “encourage  and 
develop”  air  transportation. 

The  new  routes  certificated  in  this  proceeding  involve 
a  greater  amount  of  duplicating  service  than  anything 
ever  before  considered  by  the  Board,  and  only  real,  com¬ 
pelling  reasons  should  justify  it.  Great  concern  has  been 
expressed  by  Congress  and  others  for  the  economic  sound¬ 
ness  of  the  United  States  civil  air  transportation  system 
so  essential  to  our  national  interest,  and  for  the  present 
financial  condition  of  certain  of  the  carriers.  Yet  the  ma¬ 
jority  has  now  seen  fit  to  authorize  the  greatest  amount 
of  duplicating  service  ever  granted  at  one  time  in  its  his¬ 
tory. 

25343  The  majority  opinion  repeatedly  emphasizes  that 
only  “a  limited  number”,  or  “a  few”  all-cargo 
carriers  are  to  be  certificated.  Yet  it  is  obvious  that 
it  is  not  the  number  of  new  competitors  that  is  important — 
it  is  the  scope  of  the  authority  given  them  that  must 
be  considered.  The  majority  should  appreciate  this,  for 
during  the  entire  period  of  the  Board’s  history  competition 
has  always  been  measured  on  a  route  basis,  rather  than 
by  the  number  of  carriers  making  up  the  national  system. 
And  measured  by  this  yardstick,  the  amount  of  duplicating 
service  to  be  authorized  seems  formidable  indeed. 

For  example,  two  new  carriers  are  to  be  certificated 
between  Chicago  and  New  York  and  between  Detroit  and 
New  York.  Yet  on  both  of  these  segments  four  trunk¬ 
lines  already  are  in  operation,  and  considerable  concern 
has  been  expressed  over  what  many  consider  to  be  an 
uneconomic  multiplicity  of  air  services  now  resulting  from 
the  existing  situation. 

Between  Chicago  and  Los  Angeles,  the  Board  only 
recently,  and  after  repeated  applications,  found  a  third 
carrier  to  be  justified  in  the  public  interest.  The  majority 
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now  proposes  to  add  two  more.  It  is  no  consolation  to 
TWA,  for  instance,  that  the  same  two  new  carriers  which 
blanket  its  system,  also  blanket  the  system  of  United 
Airlines. 

In  varying  degrees  the  same  situation  exists  over  every 
other  heavy  traffic  segment  in  the  country.  The  record 
shows  that  90  percent  of  the  air  cargo  traffic  moves 
over  routes  already  served  by  two  or  more  carriers. 

In  considering  the  authorization  of  additional  passenger 
carriers  between  New  York  and  Chicago,  it  would  be 
unthinkable  that  the  Board  should  attempt  to  justify  the 
granting  of  additional  certificates  upon  the  basis  of  nation¬ 
wide  traffic  figures  having  no  relation  to  the  route  involved. 
The  potential  should  be  figured  over  the  given  route,  traffic 
center  by  traffic  center  as  has  always  been  the 
25344  method  used.  Yet  in  this  case,  where  actual  figures 
fail  to  demonstrate  the  existence  of  sufficient  po¬ 
tential  between  the  points  to  justify  the  authorization 
of  the  two  new  carriers  proposed,  the  majority  has 
resorted  to  an  undefined  and  unproven  “national  reservoir” 
of  traffic  without  any  attempt  to  relate  it  to  any  given 
operation. 

The  “potential”  (one  billion  ton-miles  annually)  cited 
by  the  majority  as  minimizing  the  harmful  effects  of 
the  duplicating  services  proposed,  and  which  has  been 
discussed  at  some  length,  supra,  is  not  present  traffic. 
It  is  potential  predicated  upon  many  imponderables,  and 
is  entirely  conjectural.  As  the  majority  itself  points 
out: 

“The  realization  of  that  potential  and  its  translation 
into  actual  air  freight  traffic  is,  of  course,  subject 
to  many  variables,  such  as  economic  factors,  individual 
effort,  competitive  action,  etc.  While  the  potential 
is  great,  it  will  take  intensive  development  to  achieve 
a  substantial  penetration  of  it.”  (page  21) 
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Further,  it  is  stated  that  “a  potential  many  times 
larger  than  the  present  traffic  would  not  in  itself  justify 
the  duplication  of  existing  facilities”. 

But  it  would  seem  self-evident  that  the  authorization 
of  additional  competition  cannot  be  soundly  predicated 
upon  a  highly  conjectural  and  hypothetical  potential  which 
may  possibly  be  realized  sometime  in  the  distant,  un¬ 
determined  future,  while  admittedly  the  present  traffic 
caimot  justify  the  duplication  of  existing  services.  In 
none  of  the  Board’s  past  opinions  dealing  with  the 
authorization  of  competing  air  routes  has  such  a  concept 
even  been  suggested,  much  less  advanced  as  a  rationale 
for  a  Board  decision. 

The  majority  argues  that  the  cargo  carriers  will  provide 
a  “cost  yardstick”  by  which  to  measure  the  efficiency  of 
the  carriers  of  passengers,  mail  and  property,  and 
25345  that  their  certification  is  desirable  because  it  is 
difficult  to  make  cost  allocations  for  the  freight 
operations  of  the  latter  group.  Never  before  has  the 
Board  proposed  to  grant  certificates  of  convenience  and 
necessity  in  order  to  solve  an  accounting  problem,  and 
I  question  that  adopting  such  a  drastic  solution  will  further 
the  development  of  a  sound  air  transport  system.  It  is 
like  cutting  off  the  head  to  cure  a  headache. 

The  majority  also  contends  that  there  will  be  no  diver¬ 
sion  involved,  since  the  cargo  carriers  will,  as  it  is  asserted 
they  have  done  in  the  past,  develop  their  traffic  from  the 
cargo  potential,  rather  than  from  the  freight  being  hauled 
by  the  certificated  carriers.  But  such  an  argument  evades 
the  issue.  The  issue  is  whether  the  additional  duplicating 
service  will  diminish  the  size  of  the  present  air  cargo 
market  now  available  to  existing  carriers,  and  which  is 
so  vitally  important  if  they  are  to  make  any  significant 
progress  towrard  financial  security.  On  this  question,  there 
can  be  no  argument,  and  to  say  that  under  such  circum- 
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stances  there  can  be  no  “diversion”  is  sophistry.86 
25346  It  cannot  be  disputed  that  the  best  contribution 
which  could  be  made  at  this  time  to  the  “economic 
soundness”  of  the  present  air  transport  system  would  be 
an  increase  in  traffic  for  the  existing  carriers.  The  record 
shows  that  before  mail  pay,  the  four  transcontinental 
carriers — American,  Northwest,  TWA,  and  United — who 
will  find  their  services  directly  duplicated  by  both  Slick 
and  Flying  Tigers  as  a  result  of  this  decision,  showed 
greater  operating  losses  in  1948  than  in  1947. 

The  constantly  increasing  amounts  of  subsidy  payments 
in  the  form  of  mail  pay  granted  to  some  of  our  air 
carriers  has  become  a  matter  of  national  concern.  The 
Government  has  paid  out  some  100  million  dollars  in 
mail  pay  for  the  year  1948,  with  additional  sums  yet 
to  come,  and  mail  pay  during  1949  is  likely  to  reach  a 
total  of  125  million  dollars.57  This  compares  with  a 
total  of  some  230  million  dollars  paid  to  all  of  the  airlines 
for  all  of  the  years  since  the  passage  of  the  Civil  Aeronau¬ 
tics  Act  prior  to  1948. 

In  this  atmosphere,  the  unsoundness  of  certificating  four 
additional  airlines  to  divide  the  available  cargo  traffic 
with  the  37  certificated  airlines,58  without  compelling  sub- 

56  The  majority  also  refers  to  the  present  development  of  the  passenger 
business  of  the  certificated  carriers  (opinion,  p.  25)  as  minimizing,  in  some 
manner,  the  economic  effects  of  the  duplicating  services  being  authorized. 
It  is  stated  that  the  passenger  business  “by  itself  should  provide  .  .  .  ample 
opportunity  for  the  development  of  profitable  operations". 

I  must  confess  my  inability  to  understand  the  meaning  of  the  passage 
from  which  the  above  is  quoted.  On  its  face  it  would  seem  to  indicate  a 
conviction  by  the  majority  that  the  presently  certificated  carriers  should 
refrain  from  participation  in  property  traffic  entirely,  a  conclusion  which  I 
cannot  believe  was  intended  to  be  drawn. 

Otherwise,  however,  the  discussion  seems  pointless.  It  is  entirely  inconsis¬ 
tent  with  other  portions  of  the  opinion  which  imply  that  the  “competitive 
spur”  of  the  cargo  carriers  will  help  the  certificated  lines  to  improve  their 
economic  position. 

57  C.  A.  B.  Records. 

5S  There  are  16  certificated  domestic  trunklines,  all  operating.  There 
are  21  certificated  feeder  or  local  airlines  of  which  eleven  arc  in  operation. 
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stantial  evidence  to  show  the  public  need  for  such  service, 
is  self-evident.  To  authorize  duplicating  services  of  the 
magnitude  certificated  herein  may  postpone  for 
25347  many  years  to  come  the  time  when  any  substantial 
segment  of  the  industry  can  become  economically 
self-sufficient.59 

The  majority  places  considerable  emphasis  upon  the 
growth  of  the  air  freight  business  since  the  war — from 
“practically  nothing”  at  the  beginning  of  1946.  Small 
point,  on  the  other  hand,  is  made  of  the  fact  that  until 
the  end  of  the  war  the  certificated  carriers  were  generally 
foreclosed  from  the  common  carriage  of  freight  as  a 
result  of  military  requirements  elsewhere,  but  did  carry 
many  millions  of  ton-miles  of  cargo  under  contract  wdth 
the  armed  forces.  There  is  nothing  in  the  record,  nor 
is  any  finding  made,  that  the  growth  of  air  freight  since 
the  war  can  be  directly  attributed  to  the  all-cargo  carriers, 
or  that  it  would  not  have  happened  to  the  same  extent 
without  them,  as  cargo  planes  became  available  and  military" 
restrictions  were  removed. 

The  record  shows,  as  demonstrated  above,  that  the  ap¬ 
plicants  have  failed  to  prove  any  substantial  contribution 
to  the  development  of  new  sources  of  air  freight,  have 
failed  to  prove  any  value  of  “demand”  service,  as  they 
conceive  it,  and  have  proven  through  experience  that 
profitable  operation  of  an  exclusive  cargo  service — as  a 

59  The  unsoundness  of  the  majority's  ostensible  reliance  upon  the  value 
of  a  "competitive  spur"  in  the  form  of  "cargo  specialists"  to  justify  dupli¬ 
cating  service  is  made  obvious  by  the  fact  that  both  Slick  and  Flying 
Tigers  will,  in  addition  to  duplicating  each  other  at  every  major  traffic 
center  in  the  country,  also  duplicate  the  four  existing  transcontinental 
carriers.  While  there  may  have  been  some  lag  in  air  cargo  development  by 
certain  members  of  the  industry,  this  certainly  cannot  be  said  of  two  of 
the  transcontinental  carriers — American  and  United — who  each  are  carrying 
more  cargo  than  either  of  the  applicants.  Yet  both  of  these  carriers  are 
penalized  by  duplicating  competition,  while  other  segments  of  the  industry 
are  affected  in  a  much  lesser  degree.  The  rewards  for  aggressive  traffic 
development  by  American  and  United  seem  questionable. 
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“specialist” — is  a  present  economic  improbability. 

25348  These  conclusions  are  compelled  by  the  only 
facts  of  record.  They  are  rejected  by  the  majority 

in  favor  of  “findings”  based  on  surmise,  opinion  and 
hope.  The  results  of  the  operations  of  the  cargo  carriers 
under  292.5  are  brushed  aside  with  the  comment  that 
“we  must  reject  the  argument  that  the  applicants  have 
had  full  opportunity  to  prove  their  case”  under  Section 
292.5.  Upon  what  facts  then,  have  they  proved  it?  I 
have  not  been  able  to  find  other  evidence  of  substance  or 
probative  value  in  the  record. 

This  dismissal  of  the  factual  record  is  accomplished 
in  two  paragraphs.  In  the  first  it  is  stated  that  the 
points  authorized  for  service  under  the  exemption  order 
were  not  the  same  as  are  proposed  for  certificated  opera¬ 
tions  “and  manv  failed  to  conform  to  an  economic  route 

% 

pattern”.60  This  is  a  typical  generalization.  What  does 
this  prove  affirmatively? 

25349  The  affirmative  evidence  shows,  for  example, 
that  Flying  Tigers  was  authorized  under  Sec.  292.5 

to  serve  some  15  cities  in  four  major  traffic  areas  of 
the  country,  as  follows: 


60  The  same  paragraph  states  that  the  purpose  of  the  exemption  order 
was  merely  to  keep  the  cargo  carriers  in  business  during  the  pendency 
of  this  proceeding,  as  indicated  by  a  quoted  portion  of  but  one  of  the 
findings  supporting  that  order.  A  complete  quotation  of  that  finding,  how¬ 
ever,  would  also  include  the  statement  that  “during  this  interim  period  it 
would  not  be  in  the  public  interest  to  terminate  or  curtail  such  services 
and  thereby  lose  the  benefit  of  the  experience  being  obtained  in  this  new 
field  of  air  cargo”.  Further,  as  pointed  out  previously  (p.  20,  supra )  the 
Board  on  April  22,  1948,  characterized  the  operations  under  292.5  as  an 
“experiment”  to  see  “whether  a  specialized  air  freight  industry  can  be 
developed  on  the  basis  of  its  own  economic  ability  to  exist”. 

To  say  now  that  others  “misconstrue  the  purpose  of  that  exemption 
authority”  in  considering  it  experimental,  would  seem  to  be  an  obvious  at¬ 
tempt  to  evade  the  issue. 


i 
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California  Area 

Los  Angeles 
San  Francisco 

Northwest 

Seattle 

North  Central 

Cleveland 

Chicago 

Detroit 

Kansas  Citv 

St.  Louis 
Dayton 

Northeast 

NewT  York 

Philadelphia 

Allentown 

Southwest 

Dallas 

Oklahoma  City 

It  is  immediately  apparent  that  this  list  of  points 

embraces  every  major  traffic  center  in  the  United  States, 

and  the  pattern  of  authorization  disclosed  is  identical 

to  that  to  be  covered  by  certification,  with  the  exception 

of  the  Southwest  points  of  Dallas  and  Oklahoma  City, 

which  the  carrier  never  served  anyway.01  The  changes 

in  the  route  pattern  stressed  so  strongly  by  the  majority 

consist  merelv  of  the  addition  of  numerous  additional  smal- 

•> 

ler  cities  in  the  same  general  areas,  which  the  carrier  will, 
for  the  most  part,  serve  only  on  a  “demand”  basis.  As 
to  most  of  such  points,  authority  for  service  on  the 
same  basis  could  have  been  secured  under  Sec.  292.5, 
had  the  carrier  so  desired.  And  in  any  event,  there  is 
absolutely  no  proof  that  these  additional  points  will  produce 
1  any  substantial  amount  of  cargo. 

25350  The  same  situation  exists  with  respect  to  Slick. 

The  carrier  was  authorized  to  serve  26  major  points 

61  Only  the  eight  principal  cities  authorized  were  served  by  Flying  Tigers 
after  the  issuance  of  Sec.  292.5. 
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under  292.5,  for  the  most  part  duplicating  those  of  Flying 
Tigers.  The  certificate  to  be  awarded  follows  the  same 
pattern  but  with  the  addition  of  numerous  smaller  cities 
styled  “demand  points”.  There  is  no  magic  in  a  five-year 
certification  which  was  not  contained  in  the  previous 
certification  by  exemption.  The  bulk  of  the  traffic  is 
going  to  move  between  the  same  points  as  it  has  in  the 
past.  The  all-cargo  carriers  are  going  to  operate  the 
same  major  routes  after  certification  as  they  did  under 
Section  292.5,  which  was,  in  effect,  a  temporary  certificate. 

The  second  reason  given  by  the  majority  for  ignoring 
the  experience  record  of  the  applicants  is  that  their 
“tenuous  authority”  hampered  the  development  of  addi¬ 
tional  traffic.  This  is  mere  argument,  entirely  without 
support  of  evidence,  and  if  it  has  any  validity,  which  is 
questionable,  might  be  said  with  equal  force  of  “demand 
service”  generally,  either  with  or  without  certification. 
Certainly  the  reliability  of  service  upon  which  the  average 
shipper  must  depend  if  he  is  to  be  sold  on  the  utiliza¬ 
tion  of  air  freight  is  not  to  be  realized  through  the 
“tenuous”  responsibility  represented  by  service  which  is 
available  only  when  shipments  of  1000  or  2000  pounds 
are  tendered  for  carriage”*  and  the  carrier  has  an  airplane 
available  to  pick  it  up. 

Conclusion 

The  applicants  have  failed  to  prove  their  case.  Had 
they  proven  by  clearly  relevant,  substantial,  probative 
evidence  those  elements  which  make  up  public 
25351  convenience  and  necessity  under  the  Civil  Aero¬ 
nautics  Act,  they  would  have  been  entitled  to 
certification.  The  public  interest  demands  that  the  air 

02  It  must  not  be  forgotten  that  the  average  air  freight  shipment  is 
of  500  pounds  or  less,  and  that  according  to  the  majority’s  own  argument, 
future  development  of  air  freight  is  to  depend  to  a  considerable  degree 
upon  penetration  of  the  rail  express  market.  In  1948,  the  average  size  of 
a  Railway  Express  shipment  was  about  42  pounds. 
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transport  industry,  within  the  limits  of  soundness  and 
stability,  be  continuously  progressive.  It  must  never  be¬ 
come  static. 

But  “progress”  and  “adventure”  are  not  necessarily 
synonymous  terms.  And  experimentation  is  not  necessarily 
a  progressive  step. 

In  conclusion,  I  wish  to  restate  a  paragraph  from 
the  Senate  Judiciary  Committee  report  on  the  bill  which 
became  the  Administrative  Procedure  Act: 

“The  ‘substantial  evidence’  rule  set  forth  in  section 
10(e)  is  exceedingly  important.  As  a  matter  of  lan¬ 
guage,  substantial  evidence  would  seem  to  be  an 
adequate  expression  of  law.  The  difficulty  comes  about 
in  the  practice  of  agencies  to  rely  upon  (and  of 
courts  to  tacitly  approve)  something  less — to  rely  upon 
suspicion,  surmise,  implications,  or  plainly  incredible 
evidence .  It  will  be  the  duty  of  the  courts  to  determine 
in  the  final  analysis  and  in  the  exercise  of  their  in¬ 
dependent  judgment,  whether  on  the  whole  record 
the  evidence  in  a  given  instance  is  sufficiently  sub¬ 
stantial  to  support  a  finding,  conclusion,  or  other 
agency  action  as  a  matter  of  law.  In  the  first  instance, 
however,  it  will  be  the  function  of  the  agency  to 
determine  the  sufficiency  of  the  evidence  upon  which 
it  acts — and  the  proper  performance  of  its  public 
duties  will  require  it  to  undertake  this  inquiry  in  a 
careful  and  dispassionate  manner.  Should  these  ob¬ 
jectives  of  the  bill  as  worded  fail,  supplemental  legis¬ 
lation  will  be  required.”83  (Italics  supplied) 

Based  upon  the  foregoing,  it  is  my  opinion  that  the 
decision  of  the  majority  is  erroneous,  and  that  the  certifi¬ 
cates  of  public  convenience  and  necessity  authorized  should 
not  be  issued. 

/s /  Harold  A.  Jones 


63  Op.  cit.  supra,  note  19,  p.  216-217. 
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25352 

Orders 

Serial  Number  E-3085 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C., 
on  the  29th  day  of  July,  1949. 

Docket  No.  730  et  al. 


In  the  matter  of  the  applications  for  certificates  and  amend¬ 
ments  of  certificates  of  public  convenience  and  neces¬ 
sity  under  section  401  of  the  Civil  Aeronautics  Act 
of  1938,  as  amended,  known  as  the 

Boston-New  York-Atlanta-New  Orleans  Case 

Docket  No.  810  et  al. 

In  the  matter  of  the  applications  for  certificates  of  public 
convenience  and  necessity  under  section  401,  and  for 
approval  under  section  408,  of  the  Civil  Aeronautics 
Act  of  1938,  as  amended,  known  as  the 

Air  Freight  Case 


ORDER 

The  Board  having  issued  its  opinion  and  order  (Serial 
No.  E-2759)  containing  its  tentative  findings,  conclusions, 
and  decisions  in  the  above-entitled  proceedings; 

The  Board  having  heard  oral  argument  upon,  and  fully 
considered  the  exceptions  filed  with  respect  to  said  opinion 
and  order,  having  issued  a  revised  opinion  containing  its 
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findings,  conclusions,  and  decision,  which  it  attached  hereto 
and  made  a  part  hereof; 

It  Is  Ordered: 

1.  That  temporary  certificates  of  public  convenience  and 
necessity,  in  the  forms  attached  hereto  and  made  a  part 
hereof,  be  issued  to  The  Flying  Tiger  Line,  Inc.,  Slick 
Airways,  Inc.,  U.  S.  Airlines,  Inc.,  and  Airnews,  Inc.,  for 
route  Nos.  100,  101,  102-A  and  B,  and  103  respectively; 

2.  That  said  certificates  shall  be  signed  on  behalf  of  the 
Board  bv  its  Chairman,  shall  have  affixed  thereto  the  seal 

of  the  Board  attested  by  the  Secretary,  and  shall 
25353  be  effective  on  the  12th  day  of  August,  1949; 

3.  That  the  application  of  Mutual  Aviation,  Inc.. 
Docket  No.  2163,  for  approval  of  certain  relationships,  and 
the  motion  of  United  Air  Lines,  Inc.,  for  dismissal  of  the 
applications  of  applicants  who  failed  to  appear  and  pre¬ 
sent  data  at  the  reopened  hearing,  be  and  hereby  are  dis¬ 
missed;  and  that  all  other  applications,  motions,  and 
requests  in  the  Air  Freight  Case  and  in  the  portion  of  the 
Boston-New  Y ork-Atlanta-N ew  Orleans  Case  deferred  for 
consideration  at  this  time,  except  to  the  extent  herein 
granted,  be  and  hereby  are  denied; 

4.  That  all  exceptions  filed  to  the  tentative  decision  of 
the  Board  adopted  on  April  25,  1949  (Order  Serial  No. 
E-2759)  are  hereby  denied;  except  to  the  extent  granted  by 
this  order  and  the  opinion  attached  hereto. 

5.  That  to  the  extent  it  is  inconsistent  herewith,  Order 
Serial  No.  E-2759  be  and  hereby  is  rescinded. 

By  the  Civil  Aeronautics  Board : 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 


(SEAL) 
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25354  UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 


TEMPORARY  CERTIFICATE  OF  PUBLIC 
CONVENIENCE  AND  NECESSITY 


The  Flying  Tiger  Line  Inc. 

is  hereby  authorized,  subject  to  the  provisions  hereinafter 
set  forth,  the  provisions  of  Title  IV  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended,  and  the  orders,  rules, 
and  regulations  issued  thereunder,  to  engage  in  air  trans¬ 
portation  with  respect  to  property  between  any  point  or 
points  specified  in  any  of  the  following  paragraphs  num¬ 
bered  1  through  8  below  and  any  point  or  points  specified 
in  any  other  of  said  paragraphs : 

1.  The  terminal  point  Los  Angeles,  Calif.,  the  inter¬ 
mediate  points  Bakersfield,  Calif.,  Brawley-El 
Centro,  Calif.,  Fresno,  Calif.,  Long  Beach,  Calif., 
Oakland,  Calif.,  Sacramento,  Calif.,  Salinas- 
Monterey,  Calif.,  San  Diego,  Calif.,  San  Francisco, 
Calif.,  Santa  Barbara,  Calif.,  Stockton,  Calif., 
and  Thermal,  Calif.; 

2.  The  intermediate  points  Longview,  Wash.,  Port¬ 
land,  Oreg.,  Seattle,  Wash.,  Wenatchee,  Wash., 
and  Yakima,  Wash. ; 

3.  The  intermediate  point  Minneapolis-St.  Paul, 
Minn.; 

4.  The  intermediate  point  Denver,  Colo.; 

5.  The  intermediate  points  Des  Moines,  Iowa,  and 
Omaha,  Nebr.; 

6.  The  intermediate  points  Akron,  Ohio,  Chicago, 
Ill.,  Cleveland,  Ohio,  Detroit,  Mich.,  Fort  Wayne, 
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Ind.,  Grand  Rapids,  Mich.,  Milwaukee,  Wis., 
South  Bend,  Ind.,  and  Toledo,  Ohio; 

7.  The  intermediate  points  Albany,  N.  Y.,  Bingham¬ 
ton,  N.  Y.,  Boston,  Mass.,  Buffalo,  N.  Y.,  Hartford, 
Conn.,  New  York,  N.  Y.,  Newark,  N.  J.,  Philadel¬ 
phia,  Pa.,  Providence,  R.  I.,  and  Rochester,  N.  Y. ; 

8.  The  intermediate  point  Rockland,  Maine,  and  the 
terminal  point  Portland,  Maine; 

to  be  known  as  Route  No.  100. 

25355  The  service  herein  authorized  is  subject  to  the 
following  terms,  conditions,  and  limitations : 

(1)  The  holder  shall  render  service  to  and  from 
each  of  the  points  named  herein,  except  as  tem¬ 
porary  suspensions  of  service  may  be  authorized 
by  the  Board,  and  may  begin  or  terminate,  or 
begin  and  terminate,  trips  at  points  short  of 
terminal  points; 

(2)  The  holder  may  render  a  scheduled  nonstop  ser¬ 
vice  between  any  two  points  not  consecutively 
named  herein  between  which  service  is  author¬ 
ized  hereby,  without  compliance  with  the  provi¬ 
sions  of  Part  202  of  the  Economic  Regulations; 

(3)  Upon  compliance  with  such  procedure  relating 
thereto  as  may  be  prescribed  by  the  Board,  the 
holder  may  regularly  serve  a  point  named  herein 
through  any  airport  convenient  thereto; 

(4)  The  holder  may  transport,  at  the  expense  of  the 
shipper,  one  or  more  attendants  with  each  ship¬ 
ment  of  live  animals,  live  birds,  and  live  reptiles 
when  necessary  for  the  protection  of  the  shipment, 
other  cargo,  or  the  aircraft  or  its  crew.  Such 
attendant  may  be  transported  only  when  actually 
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accompanying  the  shipment  and  may  not  be  trans¬ 
ported  from  the  destination  of  the  shipment  to  its 
origin  or  otherwise ; 

(5)  The  holder  shall  not  carry  property  shipped  by 
Kailway  Express  Agency,  Inc.  pursuant  to  the 
exemption  authorization  contained  in  Order  Serial 
No.  941,  dated  March  13,  1941,  as  amended  by 
Order  Serial  No.  5149,  dated  September  3,  1946. 

The  exercise  of  the  privileges  granted  by  this  certificate 
shall  be  subject  to  such  other  reasonable  terms,  conditions, 
and  limitations  required  by  the  public  interest  as  may  from 
time  to  time  be  prescribed  by  the  Board. 

This  certificate  shall  be  effective  on  the  12th  day  of 
August,  1949  and  shall  continue  in  effect  for  a  period  of 
five  vears. 

In  Witness  Whereof,  the  Civil  Aeronautics  Board  has 
caused  this  certificate  to  be  executed  by  its  Chairman  and 
the  seal  of  the  Board  to  be  affixed  hereto,  attested  by  the 
Secretary  of  the  Board,  on  the  29th  day  of  July,  1949. 

/s/  Joseph  J.  O’Connell,  Jr. 

Chairman 

(SEAL) 

Attest: 

/s/  M.  C.  Mulugan 
Secretary 
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25356 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

Temporary  Certificate  of  Public 
Convenience  and  Necessity 


Suck  Airways,  Inc. 

is  hereby  authorized,  subject  to  the  provisions  hereinafter 
set  forth,  the  provisions  of  Title  IV  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended,  and  the  orders,  rules,  and 
regulations  issued  thereunder,  to  engage  in  air  transporta¬ 
tion  with  respect  to  property  between  any  point  or  points 
specified  in  any  of  the  following  paragraphs  numbered  1 
through  7  below  and  any  point  or  points  specified  in  any 
other  of  said  paragraphs : 

1.  The  terminal  point  Los  Angeles,  Calif.,  the  inter¬ 
mediate  points  Bakersfield,  Calif.,  Brawley-El 
Centro,  Calif.,  Fresno,  Calif.,  Long  Beach,  Calif., 
Oakland,  Calif.,  Sacramento,  Calif.,  Salinas-Monte- 
rey,  Calif.,  San  Diego,  Calif.,  San  Francisco,  Calif., 
Santa  Barbara,  Calif.,  Stockton,  Calif.,  and  Ther¬ 
mal,  Calif.; 

2.  The  intermediate  point  Phoenix,  Ariz. ; 

3.  The  intermediate  points  Brownsville,  Tex.,  Corpus 
Christi,  Tex.,  Eagle  Pass,  Tex.,  Fort  Worth-Dallas, 
Tex.,  Houston,  Tex.,  Laredo,  Tex.,  Mission,  Tex., 
and  San  Antonio,  Tex.; 

4.  The  intermediate  point  Kansas  City,  Mo.; 

5.  The  intermediate  points  Akron,  Ohio,  Chicago,  Ill., 
Cincinnati,  Ohio,  Cleveland,  Ohio,  Columbus,  Ohio, 
Dayton,  Ohio,  Detroit,  Mich.,  Fort  Wayne,  Ind.,  In- 
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dianapolis,  Ind.,  Louisville,  Ky.,  Peoria,  Ill.,  St. 
Louis,  Mo.,  South  Bend,  Ind.,  and  Toledo,  Ohio; 

6.  The  intermediate  points  Allentown,  Pa.,  Baltimore, 
Md.,  Boston,  Mass.,  Harrisburg,  Pa.,  Hartford, 
Conn.,  New  York,  N.  Y.,  Newark,  N.  J.,  Philadel¬ 
phia,  Pa.,  Pittsburgh,  Pa.,  Providence,  R.  I.,  Rich¬ 
mond,  Va.,  Washington,  D.  C.,  and  Wilmington, 
Del.; 

7.  The  intermediate  point  Rockland,  Maine,  and  the 
terminal  point  Portland,  Maine ; 

to  be  known  as  Route  No.  101. 

25357  The  service  herein  authorized  is  subject  to  the 
following  terms,  conditions,  and  limitations: 

(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein,  except  as  temporary'  sus¬ 
pensions  of  service  may  be  authorized  by  the  Board, 
and  may  begin  or  terminate,  or  begin  and  terminate, 
trips  at  points  short  of  terminal  points ; 

(2)  The  holder  may  render  a  scheduled  nonstop  serv¬ 
ice  between  any  two  points  not  consecutively  named 
herein  between  which  service  is  authorized  hereby, 
without  compliance  with  the  provisions  of  Part  202 
of  the  Economic  Regulations ; 

(3)  Upon  compliance  with  such  procedure  relating 
thereto  as  may  be  prescribed  by  the  Board,  the  holder 
may  regularly  serve  a  point  named  herein  through  any 
airport  convenient  thereto; 

(4)  The  holder  may  transport,  at  the  expense  of  the 
shipper,  one  or  more  attendants  with  each  shipment 
of  live  animals,  live  birds,  and  live  reptiles  when  neces¬ 
sary  for  the  protection  of  the  shipment,  other  cargo, 
or  the  aircraft  or  its  crew.  Such  attendant  may  be 
transported  only  when  actually  accompanying  the  ship- 
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ment  and  may  not  be  transported  from  the  destina¬ 
tion  of  the  shipment  to  its  origin  or  otherwise; 

(5)  The  holder  shall  not  carry  property  shipped  by 
Railway  Express  Agency,  Inc.,  pursuant  to  the  exemp¬ 
tion  authorization  contained  in  Order  Serial  No.  941, 
dated  March  13,  1941,  as  amended  by  Order  Serial 
1  No.  5149,  dated  September  3,  1946. 

The  exercise  of  the  privileges  granted  by  this  certificate 
shall  be  subject  to  such  other  reasonable  terms,  conditions, 
and  limitations  required  by  the  public  interest  as  may  from 
time  to  time  be  prescribed  by  the  Board. 

This  certificate  shall  be  effective  on  the  12th  day  of 
August,  1949  and  shall  continue  in  effect  for  a  period  of 
five  years. 

In  Witness  Whereof,  the  Civil  Aeronautics  Board  has 
caused  this  certificate  to  be  executed  by  its  Chairman  and 
the  seal  of  the  Board  to  be  affixed  hereto,  attested  by  the 
Secretary  of  the  Board  on  the  29th  day  of  July,  1949. 

/s/  Joseph  J.  O’Connell,  Jr. 
(SEAL)  Chairman 

Attest  : 

/s/  M.  C.  Mulligan 
Secretary 
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25358 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 


Temporary  Certificate  of  Public 
Convenience  and  Necessity 


U.  S.  Airlines,  Inc. 

is  hereby  authorized,  subject  to  the  provisions  hereinafter 
set  forth,  the  provisions  of  Title  IV  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended,  and  the  orders,  rules,  and 
regulations  issued  thereunder,  to  engage  in  air  transporta¬ 
tion  with  respect  to  property: 

A.  Between  any  point  or  points  specified  in  any  of  the 
following  paragraphs  numbered  A-l  through  A-4  below 
and  any  point  or  points  specified  in  any  other  of  said 
paragraphs : 

A-l.  The  terminal  point  Miami,  Fla.,  the  inter¬ 
mediate  points  Atlanta,  Ga.,  Belle  Glade,  Fla., 
Birmingham,  Ala.,  Fort  Myers,  Fla.,  Jackson¬ 
ville,  Fla.,  Lakeland,  Fla.,  Ocala,  Fla.,  Orlando, 
Fla.,  Sarasota-Bradenton,  Fla.,  Savannah,  Ga., 
Tampa-St.  Petersburg,  Fla.,  Valdosta,  Ga.,  and 
West  Palm  Beach,  Fla.; 

A-2  The  intermediate  points  Baton  Rouge,  La.,  Gulf- 
port-Biloxi,  Miss.,  Hammond,  La.,  Mobile,  Ala., 
Morgan  City,  La.,  and  New  Orleans,  La.; 

A-3  The  intermediate  points  Akron,  Ohio,  Chicago, 
Ill.,  Cincinnati,  Ohio,  Cleveland,  Ohio,  Colum¬ 
bus,  Ohio,  Dayton,  Ohio,  Detroit,  Mich.,  Grand 
Rapids,  Mich.,  Indianapolis,  Ind.,  Louisville, 
Ky.,  Milwaukee,  Wis.,  South  Bend,  Ind.,  and 
Toledo,  Ohio; 
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A-4  The  terminal  point  Minneapolis-St.  Paul,  Minn.; 
to  be  known  as  Route  No.  102- A;  and 

B.  Between  any  point  or  points  specified  in  any  of  the 
following  paragraphs  numbered  B-l  through  B-3  below 
and  any  point  or  points  specified  in  any  other  of  said  para¬ 
graphs  : 

B-l.  The  terminal  point  Miami,  Fla.,  the  intermediate 
points  Atlanta,  Ga.,  Belle  Glade,  Fla.,  Birming¬ 
ham,  Ala.,  Fort  Myers,  Fla.,  Jacksonville,  Fla., 
Lakeland,  Fla.,  Ocala,  Fla.,  Orlando,  Fla.,  Sara- 
sota-Bradenton,  Fla.,  Savannah,  Ga.,  Tampa-St. 
Petersburg,  Fla.,  Valdosta,  Ga.,  and  West  Palm 
Beach,  Fla.; 

25359  B-2.  The  intermediate  points  Baton  Rouge, 

La.,  Gulfport-Biloxi,  Miss.,  Hammond, 
La.,  Mobile,  Ala.,  Morgan  City,  La.,  and  New 
Orleans,  La.; 

B-3.  The  intermediate  points  Albany,  N.  Y.,  Allen¬ 
town,  Pa.,  Baltimore,  Md.,  Binghamton,  N.  Y., 
Boston,  Mass.,  Buffalo,  N.  Y.,  Harrisburg,  Pa., 
Hartford,  Conn.,  Newark,  N.  J.,  Philadelphia, 
Pa.,  Pittsburgh,  Pa.,  Providence,  R.  I.,  Rich¬ 
mond,  Va.,  Rochester,  N.  Y.,  Washington,  D.  C., 
Wilmington,  Del.,  and  the  terminal  point  New 
York,  N.  Y. ; 

to  be  known  as  Route  No.  102-B. 

The  service  herein  authorized  is  subject  to  the  following 
terms,  conditions,  and  limitations: 

(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein,  except  as  temporary  sus¬ 
pensions  of  service  may  be  authorized  by  the  Board, 
and  may  begin  or  terminate,  or  begin  and  terminate, 
trips  at  points  short  of  terminal  points; 
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(2)  The  holder  may  render  a  scheduled  nonstop  serv¬ 
ice  between  any  two  points  not  consecutively  named 
herein  between  which  service  is  authorized  hereby, 
without  compliance  with  the  provisions  of  Part  202 
of  the  Economic  Regulations; 

(3)  Upon  compliance  with  such  procedure  relating 
thereto  as  may  be  prescribed  by  the  Board,  the  holder 
may  regularly  serve  a  point  named  herein  through 
any  airport  convenient  thereto; 

(4)  The  holder  may  transport,  at  the  expense  of  the 
shipper,  one  or  more  attendants  with  each  shipment 
of  live  animals,  live  birds,  and  live  reptiles  when  neces¬ 
sary  for  the  protection  of  the  shipment,  other  cargo, 
or  the  aircraft  or  its  crew.  Such  attendant  may  be 
transported  only  when  actually  accompanying  the 
shipment  and  may  not  l>e  transported  from  the  destina¬ 
tion  of  the  shipment  to  its  origin  or  otherwise; 

(5)  The  holder  shall  not  carry  property  shipped  by 
Railway  Express  Agency,  Inc.  pursuant  to  the  exemp¬ 
tion  authorization  contained  in  Order  Serial  No.  941, 
dated  March  13,  1941,  as  amended  by  Order  Serial 
No.  5149,  dated  September  3,  1946. 

;  The  exercise  of  the  privileges  granted  by  this  certificate 
shall  be  subject  to  such  other  reasonable  terms,  conditions, 
and  limitations  required  by  the  public  interest  as  may 
from  time  to  time  be  prescribed  by  the  Board. 
25360  This  certificate  shall  be  effective  on  the  12th  dav 
of  August,  1949  and  shall  continue  in  effect  for  a 
period  of  five  years. 

In  Witness  Whereof,  the  Civil  Aeronautics  Board  has 
caused  this  certificate  to  be  executed  by  its  Chairman  and 
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the  seal  of  the  Board  to  be  affixed  hereto,  attested  by  the 
Secretary  of  the  Board,  on  the  29th  day  of  July,  1949. 

/s/  Joseph  J.  O’Connell,  Jr. 

( SEAL )  Chairman 

Attest  : 

/s/  M.  C.  Mulligan 
Secretary 

25361 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 


Temporary  Certificate  of  Public 
Convenience  and  Necessity 


Airnews,  Inc. 

is  hereby  authorized,  subject  to  the  provisions  hereinafter 
set  forth,  the  provisions  of  Title  IV  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended,  and  the  orders,  rules,  and 
regulations  issued  thereunder,  to  engage  in  air  transporta¬ 
tion  with  respect  to  property,  as  follows : 

L  Between  the  terminal  point  San  Antonio,  Tex.,  the 
intermediate  point  Beeville,  Tex.,  and  the  terminal 
point  Corpus  Christi,  Tex.;  and 

2.  Between  the  terminal  point  San  Antonio,  Tex.,  the 
intermediate  points  McAllen,  Tex.,  and  Harlingen, 
Tex.,  and  the  terminal  point  Brownsville,  Tex.; 

to  be  known  as  Route  No.  103. 

The  service  herein  authorized  is  subject  to  the  following 
terms,  conditions,  and  limitations: 
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(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein,  except  as  temporary  sus¬ 
pensions  of  service  may  be  authorized  by  the  Board, 
and  may  begin  or  terminate,  or  begin  and  terminate, 
trips  at  points  short  of  terminal  points; 

(2)  The  holder  may  render  a  scheduled  nonstop  serv¬ 
ice  between  any  two  points  not  consecutively  named 
herein  between  which  service  is  authorized  hereby, 
without  compliance  with  the  provisions  of  Part  202 
of  the  Economic  Regulations; 

(3)  Upon  compliance  with  such  procedure  relating 
thereto  as  may  be  prescribed  by  the  Board,  the  holder 
may  regularly  serve  a  point  named  herein  through 
any  airport  convenient  thereto; 

(4)  The  holder  may  transport,  at  the  expense  of  the 
shipper,  one  or  more  attendants  with  each  shipment 
of  live  animals,  live  birds,  and  live  reptiles  when  neces¬ 
sary  for  the  protection  of  the  shipment,  other  cargo, 
or  the  aircraft  or  its  crew.  Such  attendant  may  be 
transported  only  when  actually  accompanying  the 
shipment  and  may  not  be  transported  from  the  destina¬ 
tion  of  the  shipment  to  its  origin  or  otherwise ; 

25362  (5)  The  holder  shall  not  carry  property  shipped 

by  Railway  Express  Agency,  Inc.,  pursuant  to  the 
exemption  authorization  contained  in  Order  Serial 
No.  941,  dated  March  13,  1941,  as  amended  by  Order 
Serial  No.  5149,  dated  September  3, 1946; 

(6)  The  holder  shall  render  adequate  truck  service 
on  a  scheduled  basis  to  not  less  than  three-fourths  of 
the  truck-stop  points  named  in  its  application,  Docket 
No.  2387 ;  Provided ,  however,  that  if  the  holder  is  au¬ 
thorized  to  suspend  service  to  a  point  named  in  its 
certificate  the  truck-stop  points  normally  served 
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through  such  point  will  not  be  included,  during  the 
period  of  such  authorization,  in  computing  the  number 
of  truck-stop  points  to  which  the  holder  is  required 
to  render  adequate  truck  service.  Within  30  days 
after  the  completion  of  each  6  months  period  of  oper¬ 
ations  pursuant  to  the  certificate  the  holder  shall  file 
with  the  Board  a  report  showing  its  truck  service 
schedules,  truck  service  tariffs,  and  the  amount  of 
service  rendered  by  its  trucks  to  such  truck-stop  points. 

The  exercise  of  the  privileges  granted  by  this  certifi¬ 
cate  shall  be  subject  to  such  other  reasonable  terms,  condi¬ 
tions,  and  limitations  required  by  the  public  interest  as 
may  from  time  to  time  be  prescribed  by  the  Board. 

This  certificate  shall  be  effective  on  the  12th  day  of  Au¬ 
gust,  1949,  and  shall  continue  in  effect  for  a  period  of  five 
years. 

In  Witness  Whereof,  the  Civil  Aeronautics  Board  has 
caused  this  certificate  to  be  executed  by  its  Chairman  and 
the  seal  of  the  Board  to  be  affixed  hereto,  attested  by  the 
Secretary  of  the  Board,  on  the  9th  day  of  July,  1949. 

/s/  Joseph  J.  O’Connell,  Jr. 

Chairman 

(SEAL) 

ATTEST: 

/s/  M.  C.  Mulligan 
Secretary 
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25363  Appendix  A 

Page  No.  1 

Description  of  Applicants 

Air  Borne  Cur  go  Lines,  Inc. — This  applicant  is  the 
successor  of  J.  E.  G.  Rogers,  Ltd.,  Inc.  and  Hoosier  Air 
Freight  Corporation.  Its  officers  are  J.  E.  G.  Rogers, 
president,  N.  L.  Carey,  second  vice-president  and  secre¬ 
tary,  and  Herbert  H.  Vasoll,  treasurer.  As  of  the  hear¬ 
ing,  all  of  the  registered  owners  of  100%  of  the  voting 
stock  were  residents  of  the  United  States  and  not  less 
than  75%  of  the  corporation’s  stock  outstanding  was 
owned  both  of  record  and  beneficially  by  citizens  of  the 
United  States. 

Mr.  Rogers  has  had  extensive  experience  in  both  air  and 
steamship  transportation  since  1915.  N.  L.  Carey  has  been 
associated  with  Mr.  Rogers  for  a  number  of  years  and  is 
experienced  in  administrative,  insurance  and  transporta¬ 
tion  matters  generally.  The  treasurer  of  the  company, 
Mr.  Vasoll,  has  been  engaged  as  a  public  accountant  for 
some  19  years.  At  the  time  of  the  hearing  the  applicant 
had  6  certificated  C-47’s  and  another  in  the  process  of 
being  reconditioned.  Its  principal  operation  and  main¬ 
tenance  base  was  at  Millville,  New  Jersey,  where  it  main¬ 
tained  a  link  trainer,  spare  engines,  and  other  equipment 
required  in  its  contract  freight  operations. 

American  Air  Express  Corp. — This  applicant  was  or¬ 
ganized  under  the  laws  of  the  State  of  New  York  and  at  the 
time  of  the  hearing  was  operating  a  nonscheduled  air 
service  between  Newark,  New  Jersey  and  Los  Angeles- 
San  Francisco,  California.  John  C.  Lambert,  president  of 
the  company,  was  sole  owner  of  the  authorized  and  out¬ 
standing  200  shares  of  no-par  value  common  stock.  He 
had  advanced  the  entire  paid  in  capital  of  $53,411.  Wil¬ 
liam  H.  Shoemaker  was  vice  president-operations,  and 
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25364  Appendix  A 

Page  No.  2 

Francis  J.  Rollins  was  secretary-treasurer.  All  of  the 
officers  and  directors  were  citizens  of  the  United  States. 

Mr.  Lambert  has  been  engaged  in  private,  commercial 
and  military  air  transport  operations  since  1930.  Mr. 
Shoemaker  was  formerly  operations  manager  of  Ithaca 
Flying  Service  and  also  served  in  the  Army  Air  Forces.  Mr. 
Rollins  was  formerly  employed  by  the  bureau  of  engineers 
bf  New  York  City  and  for  a  short  period  of  time  was 
assistant  quality  manager  for  Gould  Aeronautical  Corp. 
and  was  secretary  of  the  Graig  Machine  Company,  Inc. 

The  applicant  commenced  nonscheduled  operations  on 
May  1,  1946  after  acquiring  3  surplus  C-47  aircraft  on 
lease  agreement  with  the  Reconstruction  Finance  Cor¬ 
poration. 

Sick  Airways,  Inc. — Slick  was  incorporated  in  January 
1946,  under  the  laws  of  Delaware.  It  commenced  opera¬ 
tions  as  a  contract  carrier  in  March  1946.  Earl  F.  Slick 
is  president  and  director  of  the  corporation.  Up  until  1940 
he  was  engaged  in  the  oil  producing  industry  in  Texas. 
After  completing  a  course  at  the  Sparta  School  of  Avia¬ 
tion  in  Tulsa,  Oklahoma,  he  obtained  a  private  pilot’s 
license.  From  1942  until  1945  Mr.  Slick  was  in  military 
activities  with  the  Army  Air  Forces  and  upon  his  dis¬ 
charge  he  devoted  himself  to  the  formation  of  the  appli¬ 
cant  company. 

Louis  J.  Moorman,  executive  vice-president  and  direc¬ 
tor,  was  formerly  employed  by  the  Reconstruction  Finance 
Corporation.  He  subsequently  served  in  the  Department 
of  Commerce  and  thereafter  was  an  officer  in  the  United 
States  Naval  Reserve  on  active  duty.  Upon  his  discharge 
from  the  Navy  he  entered  the  applicant  company 
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and  has  since  administered  the  organization’s  legal  ac¬ 
tivities. 

W.  Bankart  Langmore,  vice  president,  finance  and  direc¬ 
tor,  has  had  many  years  experience  in  the  investment 
banking  field  and  has  made  extensive  analytical  surveys 
of  many  companies,  including  American,  TWA,  Eastern 
and  Pan  American  Airlines.  He  was  in  the  Naval  Air 
Forces  during  the  recent  war  and  upon  his  discharge 
in  1945  he  joined  Slick  in  his  present  capacity. 

Thomas  L.  Grace,  vice  president,  operations,  and  Charles 
P.  Graddick,  vice  president,  sales  and  traffic,  have  both 
had  varied  and  considerable  experience  to  qualify  them  for 
the  positions  which  they  hold.  All  of  the  officers,  directors 
and  stockholders  of  the  applicant  corporation  are  citizens 
of  the  United  States  and  have  no  affiliations  which  are  in 
violation  of  section  408  of  the  Act. 

As  of  September  30,  1948,  there  were  outstanding  and 
issued  175,878  shares  of  $10  par  value  common  stock  out 
of  a  total  of  1,000,000  shares.  In  addition,  there  were  out¬ 
standing  as  of  the  same  date  $1,297,000  out  of  an  author¬ 
ized  $1,500,000  to  4%  convertible  income  debentures  which 
were  due  March  1,  1957  but  were  non-interest  bearing 
until  March  1,  1950. 

It  is  estimated  that  between  $3,000,000  and  $5,000,000 
additional  capital  will  be  required  to  finance  the  operation 
of  the  routes  recommended  in  the  examiner’s  report.  Three 
methods  are  contemplated  for  the  raising  of  such  addi¬ 
tional  capital  as  follows;  (1)  sale  of  common  stock,  con¬ 
vertible  preferred  stock,  or  bonds  to  the  present  stock¬ 
holders  and  debenture  holders;  (2)  sale  of  similar  se¬ 
curities  to  the  public  through  a  group  of  invest- 
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ment  bankers  (although  informal  meetings  have  been  held 
with  several  underwriting  companies,  no  firm  commitments 
have  been  made)  and  (3)  it  is  contemplated  that  up  to 
70%  of  the  purchase  of  new  equipment  will  be  financed 
through  equipment  trusts. 

At  the  time  of  the  further  hearing,  this  applicant  owned 
12  C-46  aircraft  and  in  addition  it  had  on  lease  10  C-46 
aircraft  from  the  United  States  Air  Forces.  It  was  utiliz¬ 
ing  14  of  these  planes  in  its  existing  schedules  while  4 
others  w^ere  held  as  standby  equipment.  The  remaining 
aircraft  were  unlicensed  or  not  completely  modified  for 
freight  operations. 

California  Eastern  Airways ,  Inc . — This  applicant  is  a 
Delaware  corporation  and  commenced  operations  as  a 
contract  carrier  of  freight  in  May  1946. 

Practically  all  of  the  principal  officers  of  the  company 
at  the  time  of  the  hearing  have  since  been  supplanted  by 
others.  In  a  special  report  required  by  the  Board  under 
Order  Serial  No.  E-1613  the  applicant  set  forth  the  fol¬ 
lowing  as  its  officers. 

Andre  de  Saint-Phalle,  president;  W.  J.  Hoelle,  vice 
president  (on  furlough) ;  R.  E.  Caskey,  assistant  vice  presi¬ 
dent;  H.  F.  Johnson,  secretary-treasurer  (on  sick  leave); 
Ruth  Silva,  assistant  secretary;  Merrill  J.  Ferree,  acting 
treasurer;  Pauline  McCord;  acting  secretary. 

With  the  exception  of  Mr.  Hoelle,  there  is  no  evidence  of 
record  tending  to  show  the  background  or  citizenship  of 
any  of  the  officers  of  the  applicant  company.  Similarly, 
many  of  the  directors  of  California  Eastern  assumed  office 
subsequent  to  the  hearing  and  there  is  no  showing  with 
reference  to  the  citizenship  of  these  individuals.  As  of  the 
time  of  the  hearing,  this  company  employed  approximately 
104  persons  and  owned  or  leased  3  C-54  aircraft. 
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Operations  headquarters  and  maintenance  were  centered 
at  Oakland,  California  with  other  offices  located  at  San 
Francisco,  Chicago  and  New  York. 

Lone  Star  Air  Cargo  Lines.— This  applicant  was  origi¬ 
nally  organized  as  a  partnership.  In  May  1946  the  com¬ 
pany  was  incorporated  under  the  laws  of  the  State  of 
Texas. 

L.  Walter  Boggs  was  president  and  director  of  the  cor¬ 
poration.  Mr.  Boggs  was  formerly  an  instructor  in  a  flight 
school  operated  by  him  in  Colorado.  He  spent  4%  years 
in  the  Naval  Air  Forces  and  upon  his  discharge  with  the 
rank  of  Lieutenant  Commander  he  thereafter  organized  the 
applicant  company. 

The  executive  vice  president  and  treasurer  of  the  organi¬ 
zation  was  Arlie  J.  Ullrich,  Jr.  Mr.  Ullrich  served  for 
several  years  in  the  Army  Air  Corps  as  a  staff  officer  in ' 
planning  the  defense  and  security  of  all  material  and  mu¬ 
nitions  for  the  base  at  which  he  was  stationed.  The  vice 
president  in  charge  of  maintenance  and  a  director  of  the 
company  was  Anthony  F.  Spann.  Mr.  Spann  also  served 
with  the  Army  Air  Forces  and  was  subsequently  connec¬ 
ter  with  Consolidated  Aircraft  Corp.  as  a  test  pilot.  Prior 
to  these  activities  he  owned  and  operated  a  flying  school 
for  about  5  years. 

The  vice  president  in  charge  of  operations  and  also 
director  of  the  company  was  Wyman  Ellis,  Jr.  Mr.  Ellis’ 
experience  in  aeronautical  activities  dates  back  to  1934 
when  he  operated  a  flying  school  and  repair  station  at 
Monrovia  Airport,  Monrovia,  Calif.  He  was  subsequently 
employed  as  an  aeronautical  inspector  for  the  Civil  Aero¬ 
nautics  Authority  as  assistant  general  manager  of  the 
Embry  Riddle  Company  and  later  served  as  a  ferry 
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pilot  for  years  in  the  Naval  Air  Transport  Serv¬ 
ice.  Chandler  Lloyd,  secretary  of  the  company  and  also 
general  counsel  formerly  served  in  the  Naval  Reserve  and 
upon  his  discharge  he  reentered  the  private  practice  of 
law  in  Dallas,  Texas. 

All  of  the  officers  and  directors  of  the  applicant  com¬ 
pany  and  all  of  the  stock  issued  and  outstanding  was  held 

bv  citizens  of  the  United  States.  At  the  time  of  the  hear- 
* 

ing  the  company  owned  and  operated  6  C-47  aircraft  and 
had  a  7th  such  plane  which  was  in  the  process  of  con¬ 
version. 

Mutual  Aviation ,  hie.,  was  organized  as  a  corporation 
under  the  law  of  New  York  and  was  engaged  in  fixed-base 
operations  at  Tonawanda  Airport,  New  York.  The  presi¬ 
dent  and  treasurer  of  this  company  was  Joseph  L.  Holines- 
berger.  At  the  time  of  the  hearing  he  had  been  engaged 
in  aeronautical  activities  in  various  capacities  for  approxi¬ 
mately  15  years.  In  1945  he  resigned  as  senior  administra¬ 
tive  procurement  inspector  for  Bell  Aircraft  Corp.  to 
assume  the  vice  presidency  of  the  applicant  company. 

The  vice  president  and  secretary  of  the  company  was 
Alice  J.  Talcott.  Miss  Talcott  has  been  connected  with 
aviation  since  1933  and  holds  a  commercial  pilot’s  cer¬ 
tificate  with  flight  instructor  and  ground  instructor  ratings. 
During  the  war  she  served  with  the  Second  Ferrying 
Group  of  the  Air  Transport  Command,  ferrying  single 
and  multi-engine  aircraft.  Arthur  E.  Lewin,  vice  president, 
traffic  and  sales,  was  formerly  general  manager  of  Steffen 
Aeronautical  Service  at  Lockport,  New  York.  He  later 
served  for  several  years  with  the  Naval  Air  Forces  before 
joining  the  applicant  company  in  1946. 
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More  than  75%  of  the  outstanding  stock  of  the  company 
was  held  by  United  States  citizens  and  all  of  the  directors 
and  managing  officers  were  citizens  of  the  United  States. 
As  of  the  date  of  the  hearing  the  applicant’s  fixed-base 
operations  consisted  of  a  flying  school  utilizing  2  light 
training  planes.  Three  C-47  aircraft  had  been  leased  for 
90  days  and  arrangements  were  being  made  for  the  pur¬ 
chase  of  2  C-46  surplus  aircraft  to  replace  the  C-47’s 
which  were  to  be  used  in  an  experimental  intrastate  freight 
operation. 

Capital  Airlines ,  Inc.  (formerly  Pennsylvania-Central 
Airlines  Corp.) — This  applicant  is  a  certificated  carrier 
and  operates  an  extensive  system  of  routes  extending 
generally  between  the  Twin  Cities  on  the  west,  New  York 
on  the  east,  and  New  Orleans  on  the  south.  Its  officers 
and  directors  are  generally  well-known  and  require  no 
extended  biographical  note  herein. 

The  carrier  seeks  either  new  routes  or  amendments  of 
its  present  certificates  so  as  to  authorize  scheduled  air 
carriage  of  property  and  mail  over  4  separate  linear 
routes,  contiguous  to  its  existing  system  and  extending 
between  the  east  and  west  coasts  and  north  and  south 
between  Boston,  Mass.,  and  Brownsville,  Tex.,  and  Detroit, 
Mich.,  and  Miami,  Fla.  At  the  time  of  the  original  hear¬ 
ing,  the  carrier  had  employed  a  cargo  sales  manager 
and  an  assistant,  a  cargo  analyst  and  seven  cargo  rep¬ 
resentatives  for  its  field  sales  staff.  In  addition  there 
were  other  personnel  employed  in  various  cargo  activities 
and  at  the  time  of  the  hearing  the  applicant’s  cargo  de¬ 
partment  comprised  28  employees.  The  carrier  asserted 
that  60  other  persons  were  classified  as  cargo  ex- 
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pediters  and  supervising  agents  in  connection  with  their 
other  duties  in  the  carrier’s  various  offices. 

Willis  Air  Service ,  Inc . — This  carrier  is  a  Maryland 
corporation  with  its  principal  base  of  operations .  located 
at  Teterboro  Air  Terminal,  in  New  Jersey.  It  also  has 
a  downtown  office  in  New  York  City.  The  president  and 
director  of  the  applicant  company  is  Charles  F.  Willis, 
Jr.  Prior  to  entering  the  Navy  in  1939  Mr.  Willis  was 
employed  in  the  subcontracting  department  of  the  Glen 
L. '  Martin  Company.  During  his  period  of  service  with 
the  Naval  Air  Forces  he  accumulated  4,000  hours  of 
flying  and  rose  to  the  rank  of  Lieutenant  Commander. 

Robert  H.  Rose  is  executive  vice  president  and  a  di¬ 
rector  of  the  company.  He  is  a  licensed  commercial  pilot 
with  instructor  and  instrument  ratings  and  has  served  as 
a  first  officer  with  American  Airlines.  During  1944  he 
served  in  the  Naval  Air  Forces  and  operated  both  2- 
engine  and  4-engine  aircraft  in  Trans- Atlantic  service. 
He  also  served  in  various  capacities  in  the  Pacific  and  has 
accumulated  some  3500  flying  hours.  Mr.  Rose  is  co- 
trustee  with  Mr.  Willis  of  a  voting  trust  set  up  by  the 
stockholders  and  as  such  they  vote  50%  of  the  outstand¬ 
ing  common  stock  of  the  applicant  company.  The  vice 
president  in  charge  of  operations  and  also  a  director  of 
the  company  is  George  A.  Enloe.  Mr.  Enloe  was  also 
commissioned  in  the  Navy  and  served  as  an  assistant 
operations  officer  with  the  rank  of  Lieutenant  Commander. 
He  also  served  as  engineering  officer  in  charge  of  main¬ 
tenance  in  a  B-24  squadron  in  England.  Mr.  Enloe  had 
accumulated  1,000  hours  of  flying.  Upon  his  release  from 
the  service  in  November  1945  Mr.  Enloe  joined  Mr. 
Willis  as  co-founder  of  the  applicant  company. 
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The  corporation  has  61  stockholders,  all  but  one  of 
whom  are  citizens  of  the  United  States.  The  nucleus 
of  the  organization  was  formed  largely  with  personnel 
from  Naval  Air  Transport  Service  who  contributed 
either  services  or  capital  to  the  initial  venture.  The 
company  originally  began  its  operations  with  C-47  equip¬ 
ment.  However,  in  June  1946  through  reorganization, 
capital  was  obtained  to  purchase  C-54  equipment.  The 
company  proposes  to  operate  a  fleet  of  12  of  these  air¬ 
craft — 10  active  and  2  held  in  reserve.  At  the  time  of 
the  further  hearing,  however,  Willis  was  not  operating 
any  C-54  equipment  but  had  turned  2  of  such  aircraft 
over  to  the  Flying  Tiger  Line  in  return  for  common  stock 
of  the  latter  company.  It  continued  to  utilize  2  C-47  air¬ 
craft  which  were  supplemented  on  occasion  by  additional 
leased  planes  as  service  requirements  became  necessary. 
As  of  June  30,  1948  the  flight  personnel  employed  by 
the  company  totaled  18,  including  pilots  and  co-pilots. 
The  total  payroll  of  the  company  numbered  179  with 
annual  payroll  of  approximately  $643,930.  The  company’s 
stockholders  -were  limited  to  a  group  of  approximately 
175  persons,  most  of  whom  were  employees. 

U.  S.  Airlines ,  Inc. — This  company  was  incorporated 
in  July  1946  under  the  laws  of  the  State  of  Florida.  The 
president,  Harry  I.  Playford,  has  been  connected  with 
aeronautical  activities  since  the  first  World  War  in  which 
he  served  with  Army  Air  Forces.  In  subsequent  years 
he  organized  and  operated  several  flying  schools  and 
clubs  and  is  also  the  holder  of  a  commercial  pilot  license. 
Mr.  Playford  was  formerly  a  director  of  National  Air¬ 
lines  and  also  supervised  a  C.  A.  A.  indoctrination 
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program  in  Tennessee  for  the  Air  Corps  Cadets.  In  early 
1945  he  organized  the  U.  S.  Flying  Service  Inc.,  a  fixed- 
base  operation  at  St.  Petersburg,  Fla.,  for  the  purposes 
of  sales,  service  and  flight  and  ground  construction.  The 
latter  company  was  later  acquired  by  the  applicant  com¬ 
pany  and  has  since  continued  as  a  separate  division  of 
U.  S.  Airlines.  The  vice  president,  Theodore  N.  Law, 
previously  served  for  8  years  as  director  of  Mid-Continent 
Airlines  and  was  formerly  president  of  Alaska  Airlines. 
Mr.  Law  also  assisted  in  the  organization  of  Aerovias 
Latino  Americanas,  and  in  addition  he  holds  extensive 
interests  in  oil  and  ranch  properties  in  California.  D.  Gr. 
Bash,  secretary-treasurer  of  the  company,  entered  avia¬ 
tion  as  an  air  corps  officer  in  World  War  I.  He  later  was 
employed  by  certain  railway  interests  and  by  the  Inter¬ 
state  Commerce  Commission.  In  1937  he  was  elected 
treasurer  of  National  Airlines  and  continued  in  that 
office  until  1945  at  which  time  he  joined  the  applicant 
company. 

iSubsequent  to  the  close  of  the  original  hearing,  William 
S.  McDuffee,  was  appointed  vice  president  and  general 
manager  of  the  company.  Mr.  McDuffee  has  had  wide 
experience  in  aeronautical  activities.  He  was  an  officer 
in  the  Air  Corps  in  the  first  World  War;  was  manager 
of  Texahoma  Aeronautical  Services,  and  from  1930  to 
1936  he  served  as  vice  president  and  treasurer  of  Bowen 
Airlines.  He  later  was  executive  officer  of  the  Air  Safety 
Board  of  the  C.  A.  A.  from  which  he  resigned  to  enter 
the  Air  Corps.  During  the  war  Mr.  McDuffee  commanded 
the  eastern  district  of  the  Air  Technical  Service  Command. 
He  later  served  as  vice  president  of  TACA  Airways 
which  position  he  held  until  he  joined  U.  S.  Airlines. 
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The  applicant  commenced  air  freight  operations  in 
December  1945  as  a  nonscheduled  carrier.  It  utilizes  con¬ 
verted  C-47  equipment.  At  the  time  of  the  original  hear¬ 
ing  it  had  in  operation  a  total  of  12  such  planes.  The 
main  operations  and  maintenance  base  is  located  at  St. 
Petersburg.  The  carrier’s  plans  for  operation,  if  cer¬ 
tificated,  contemplate  the  operation  of  a  fleet  of  aircraft 
equal  to  25  Martin  202’s  or  22  Douglas  C-54’s.  They  are 
predicated  upon  all  freight  operations  between  the  seven 
areas  for  which  the  carrier  has  made  application  and 
with  projected  rates  ranging  from  15^  cents  down  to  11 
cents  per  ton  mile. 

All  of  the  officers  and  directors  are  citizens  of  the 
United  States;  in  addition  all  of  the  1,500,000  shares  of 
common  stock  outstanding  as  of  November  15,  1948  were 
registered  in  the  names  of  persons  whose  addresses  are 
in  the  United  States. 

Air  Cargo  Transport  Corp. — This  company  was  organ¬ 
ized  under  the  laws  of  New  Jersey  in  March  1945.  It 
began  operations  in  February  1946  as  a  nonscheduled  air 
carrier  of  property  under  section  292.1  of  the  Economic 
Regulations.  The  president  and  treasurer  of  the  com¬ 
pany  as  of  the  hearing  was  H.  Roy  PenzelL  Mr.  Penzell 
has  had  wide  experience  in  advertising  but  since  the 
organization  of  the  applicant  company  has  devoted  most 
of  his  time  to  its  affairs.  He  was  also  president  and 
sole  director  of  Hudson  Airlines,  Inc.  which  had  sought 
a  certificate  of  public  convenience  in  the  Middle  Atlantic 
Area  Case,  Docket  No.  674  et  al.  (decided  Februarv  19, 
1948). 
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At  the  time  of  the  hearing,  the  offices  of  executive  vice 
president  and  secretary  were  vacant.  Marvis  Fickett 
was  general  manager  and  assistant  secretary.  Mr.  Fickett 
was  educated  at  the  Massachusetts  Institute  of  Technology 
and  served  with  Northeast  Airlines  and  Colonial  Airlines 
in  various  capacities. 

The  company  began  operations  with  4  converted  C-47 
aircraft  and  had  its  principal  operations  and  maintenance 
base  at  Newark,  New  Jersey.  At  one  time  it  operated  a 
total  of  14  such  planes  but  at  the  time  of  the  hearing  this 
number  had  been  reduced  to  8,  of  which  2  were  owned  and 
6  were  leased.  Much  data  which  the  applicant  agreed  to 
furnish  subsequent  to  the  original  hearing  was  never 
furnished. 

All  officers  and  directors  of  Air  Cargo  Transport  were 
citizens  of  the  United  States  and  the  secretary  of  the 
company  asserted  that  more  than  75%  of  the  stockholders 
had  residence  addresses  within  the  United  States. 

Flamingo  Air  Service,  Inc. — This  applicant  was  incor¬ 
porated  under  the  laws  of  Delaware  in  December  1945. 
At  the  time  of  the  hearing  the  principal  officers  of  the  com¬ 
pany  were  Eugene  G.  Statter,  president,  R.  W.  Bowen, 
executive  vice  president,  B.  C.  McMahon,  Jr.,  vice  presi¬ 
dent  in  charge  of  sales  and  J.  L.  Stenback,  secretary- 
treasurer.  All  officers  and  directors  w^ere  citizens  of  the 
United  States  and  98%  of  the  outstanding  shares  of  stock 
were  registered  in  the  names  of  residents  of  the  United 
States.  Mr.  Statter  was  serving  as  president  of  the  com¬ 
pany  without  compensation.  He  had  a  varied  and  con¬ 
siderable  experience  in  the  investment  banking  field  and 
as  a  partner  in  the  firm  of  O’Brian,  Mitchell  and 
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Company,  he  specialized  in  aircraft  and  airline  securi¬ 
ties.  He  served  during  the  war  with  the  American  Red 
Cross  and  assumed  the  presidency  of  the  applicant  com¬ 
pany  in  September  1946. 

Mr.  Bowen  was  formerly  connected  with  various  invest¬ 
ment  banking  and  brokerage  firms  in  Florida.  Between 
1940  and  1945  he  was  employed  by  Pan  American,  Panagra 
and  by  Page  Airways.  Mr.  McMahon  -was  formerly  in 
the  insurance  business  and  subsequently  served  as  a  com¬ 
missioned  officer  in  the  Marine  Corps.  His  aviation  ex¬ 
perience  dates  from  1938  when  he  was  employed  by  the 
Airlines  Ticket  Agency  in  New  York.  He  later  served 
with  American  Airlines  and  with  the  Air  Transport 
Command  until  he  was  commissioned  in  1943  in  the  Marine 
Corps  as  operations  officer  in  a  transport  air  group.  Mr. 
Stenback  was  formerly  a  co-pilot  for  TWA  and  later  was 
employed  as  pilot  by  Panagra.  From  March  1945  to  Febru¬ 
ary  1946  he  was  connected  with  the  Air  Transport  Com¬ 
mand  in  Washington. 

As  of  the  hearing,  total  employees  of  the  company 
numbered  30,  consisting  of  13  pilots  and  co-pilots,  one 
mechanic  and  an  operations  agent  at  Teterboro,  3  sales¬ 
men  and  certain  administrative  personnel.  The  author¬ 
ized  stock  of  the  company  was  300,000  shares  each  of 
$1.00  par  value  of  which  $195,000  shares  were  issued  and 
outstanding.  An  additional  30,000  shares  of  founders 
stock  and  20,000  warrants  for  purchase  of  shares  at  $1.60 
until  April  9,  1951  was  in  escrow  for  distribution  to  the 
3  founders  of  the  company  at  such  time  as  dividends 
might  be  paid  to  other  stockholders. 

The  Flying  Tiger  Line,  Inc. — This  applicant  was  organ¬ 
ized  as  a  Delaware  corporation  in  June  1945.  Its  princi¬ 
pal  executive  offices  are  located  in  Los  Angeles,  Calif. 
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i  The  original  financing  of  the  company  was  by  issne  of 
2260  shares  of  $100  par  value  which  stock  was  equally 
subscribed  by  a  group  of  the  company’s  associates  and 
of  several  California  business  men.  Subsequent  financing 
revised  the  par  value  of  the  stock  to  $1.00  per  share, 
authorized  exchange  of  the  original  issue  at  the  rate  of 
100  to  1  and  the  sale  of  500,000  additional  shares  of  the 
new  stock  to  the  public  at  $5.00  a  share. 

I  The  president  of  the  company,  Robert  W.  Prescott, 
received  flying  training  'with  the  Navy  at  Pensacola  and 
was  subsequently  engaged  at  the  latter  base  as  an  instruc¬ 
tor  until  September  1941.  He  thereafter  resigned  his 
commission  and  joined  the  American  Volunteer  Group 
in  combat  flying  in  China.  He  later  served  with  TWA 
in  that  carrier’s  A.  T.  C.  contract  operations  across  the 
north  and  south  Atlantic.  From  November  1944  to 
December  1945  he  served  as  a  pilot  with  China  National 
Aviation  Corporation  in  transporting  supplies  from  India 
to  China. 

George  T.  Cussen  became  executive  vice  president  of  the 
company  in  June  1945.  His  early  experience  in  trans¬ 
portation  includes  various  positions  with  the  Santa  Fe 
Railroad  from  1921  to  1929,  after  which  he  became  assist¬ 
ant  traffic  manager  for  TWA  and  its  predecessor  com¬ 
panies.  In  1941  he  was  district  sales  manager  for  Ameri¬ 
can  Airlines  in  Cleveland  which  position  he  left  to  join 
the  Army  Air  Forces.  He  resigned  from  the  Air  Force 
in  April  1945  and  was  thereafter  employed  by  Eastern 
Air  Lines  as  assistant  traffic  manager.  He  subsequently 
was  system  director  of  TACA  until  1946  and  was  also 
employed  by  Arizona  Airways  as  director  of  traffic  and 
sales. 
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Fred  Benninger,  secretary-treasurer,  has  varied  ex¬ 
perience  as  a  certified  public  accountant  with  a  number 
of  firms  since  1933  up  to  the  time  he  entered 
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military  service  in  1942. 

The  company  employs  approximately  248  employees, 
50  in  flight  operations,  31  in  ground  operations,  114  in 
maintenance,  31  in  traffic  and  sales,  and  22  in  executive 
and  administrative.  Since  the  original  hearing  the  appli¬ 
cant  has  deviated  from  its  original  policy  to  utilize  mostly 
C-47  aircraft  in  its  contemplated  certificated  freight 
service.  As  a  result  of  its  operating  experience,  Flying 
Tigers  assert  that  it  has  found  C-54  aircraft  to  be  more 
acceptable  and  has  employed  its  C-47  equipment  for  sup¬ 
plemental  or  shuttle  service.  The  company  has  been 
operating  6  C-54’s  and  3  C-47’s  and  at  the  further  hearing 
asserted  that  this  fleet  was  in  excess  of  its  requirements 
for  the  limited  operations  permitted  under  its  Letter  of 
Registration,  but  that  the  fleet  had  been  built  up  so  as 
to  be  available  for  increased  traffic  activity  in  the  event 
it  -was  granted  a  certificate.  In  the  interim,  it  has  entered 
into  short-term  lease  agreements  with  other  air  carriers 
for  its  excess  equipment.  The  president  of  the  company 
and  more  than  two-thirds  of  its  board  of  directors  and 
managing  officers  are  citizens  of  the  United  States.  Simi¬ 
larly  more  than  75%  of  the  voting  interest  in  the  company 
is  also  owned  by  citizens  of  the  United  States. 

Globe  Freight  Airline ,  Inc. — Globe  was  incorporated  in 
October  1944  under  the  law’s  of  Delaware  for  the  purposes 
of  engaging  in  air  transportation  of  cargo  only.  It  main¬ 
tains  a  general  office  in  Hartford,  Connecticut.  At  the 
time  of  original  hearing,  Globe  had  sold  and  issued 
149,850  shares  of  stock  at  a  par  value  of  $1.00  per  share. 
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It  is  permitted  under  the  charter  to  capitalize 
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for  1,000,000  shares.  The  above  issued  and  outstanding 
stock  was  at  that  time  distributed  among  47  stockholders. 

The  officers  as  of  the  original  hearing  were  James  N. 
Laneri,  president,  C.  D.  Swinson,  vice  president,  and  I.  C. 
Fenton,  secretary-treasurer,  while  the  board  of  directors 
was  composed  of  Peter  H.  Mortensen  and  Peter  N. 
Bezzini.  All  of  the  officers  and  stockholders  of  applicant 
were  citizens  of  the  United  States.  The  aviation  career 
of  James  N.  Laneri,  president  of  applicant,  dates  back 
to  1927  when  he  was  engaged  in  fixed-base  operations. 
This  was  followed  by  various  other  positions  including 
those  of  chief  pilot  for  Commuter’s  Air  Service  in  1931, 
and  pilot  for  United  Aircraft  Corporation  from  1933  to 
1939,  except  for  a  period  in  1935  and  1936  when  he  was 
pilot  for  Martin  and  Osa  Johnson  in  the  East  Indies.  In 
1939  Mr.  Laneri  became  a  captain  in  the  Avianca  Divi¬ 
sion  of  Pan  American  Airways  where  he  served  until 
1942,  when  he  returned  to  the  United  States  as  a  captain 
with  American  Export  Airlines.  In  1943  Mr.  Laneri  be¬ 
came  a  test  pilot  with  the  Douglas  Aircraft  Company, 
Inc.,  at  its  Santa  Monica,  Calif.,  plant. 

Mr.  C.  D.  Swinson,  the  vice  president  in  charge  of  opera¬ 
tions,  has  been  a  pilot  since  1917.  In  1926  he  became 
chief  pilot  and  operations  manager  for  Stout  Air  Services. 
Mr.  Swinson  w^as  senior  pilot  for  Pan  American  Airways 
from  1928  to  1934,  and  chief  pilot  of  its  eastern  division 
from  1934  to  193S,  wrhen  he  was  appointed  assistant 
operations  manager  of  the  eastern  division.  In  1942  Mr. 
Swinson  joined  American  Export  Airlines  as  operation 
manager  wdiere  he  remained  until  1943.  Miss  I.  C.  Fenton, 
secretary-treasurer  of  applicant,  began  flying  in  1938. 
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From  1939  to  1941  she  flew  commercially  and  helped 
organize  and  operate  new  municipal  airports  in 
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the  State  of  New  York.  In  1942  Miss  Fenton  became  chief 
ground  instructor  at  American  International  College  and 
Springfield  Airport,  supervising  and  instructing  for  the 
civilian  pilot  training  program  for  the  area.  She  joined 
the  Army  Air  Forces  in  January  1943  and  flew  as  a  tow- 
target  pilot  and  test  pilot  until  December  1944. 

Globe  began  operations  in  March  1946  utilizing  2  C-47 
aircraft  over  the  route  it  proposes  in  its  application.  These 
operations  were  suspended  in  the  summer  of  1947  due, 
according  to  the  applicant,  to  the  fact  that  the  C-47 
equipment  was  uneconomical.  In  June  1948  Globe  leased 
3  C-46  aircraft  from  the  Air  Force  for  a  period  of  4  years 
at  a  monthly  rental  of  $300  per  plane.  Two  of  these  ships 
had  been  modified,  licensed  and  placed  in  service  when 
operations  were  resumed  in  September  194S. 

Airnews,  Inc. — This  applicant  is  a  wholly  owned  sub¬ 
sidiary  of  the  Express  Publishing  Company  of  San 
Antonio,  Texas  which  publishes  2  of  the  3  daily  news¬ 
papers  in  that  city  and  also  operates  radio  station  KYFM. 

Mr.  Frank  G.  Huntress,  Jr.,  is  president  and  director 
of  Airnews.  In  1932  Mr.  Huntress  joined  the  advertising 
department  of  the  San  Antonio  Express  and  San  Antonio 
Evening  News,  the  two  newspapers  published  by  the 
Express  Publishing  Company.  He  is  now  executive  vice 
president,  general  manager,  and  a  director  of  the  Express 
Publishing  Company.  Since  the  start  of  the  air  delivery 
service  Mr.  Huntress  has  devoted  a  great  part  of  his 
time  to  this  activity.  Leroy  G.  Denman,  Jr.  is  secretary 
and  director  of  the  company,  serving  at  the  time  of  hear¬ 
ing  without  compensation.  Mr.  Frank  Huntress  (senior) 
is  the  third  director  of  Airnews. 
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All  officers  and  directors  of  the  applicant,  and  of  the 
parent,  Express  Publishing  Company,  are  citizens  of  the 
United  States.  All  of  the  outstanding  stock  of  the  Express 
Publishing  Company,  with  the  exception  of  one  share 
held  by  a  Canadian  citizen,  is  owned  and  controlled  by 
citizens  of  the  United  States. 

In  February  1946  the  Express  Publishing  Company 
began  expediting  delivery  of  its  evening  paper  to  the  Rio 
Grande  Valley  area  through  air  shipment.  Shipments 
were  on  a  contract  basis  with  Fleetwood  Airways  and 
yielded  2 hour  delivery  against  a  previous  next  morn¬ 
ing  delivery.  The  service  was  expanded  to  cover  the  Vic¬ 
toria  and  Corpus  Christi  areas.  At  the  expiration  of 
the  contract  with  Fleetwood  Airways,  the  Express  Pub¬ 
lishing  Company  initiated  plans  to  operate  its  own  air  de¬ 
livery  service.  Pending  completion  of  those  plans  the 
service  was  continued  in  planes  operated  by  Alamo  Airlines. 

On  J une  6,  1946,  the  Express  Publishing  Company  began 
operating  its  own  aircraft.  Subsequently,  i.e.,  on  July  3 
of  that  year,  Airnews,  Inc.,  was  incorporated  and  took 
over  the  air  delivery  program.  At  the  time  of  the  further 
hearing,  Airnews  wras  employing  2  DC-3’s  and  4  Noordwvn 
Norseman  aircraft  in  its  operations. 


